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ONTARIO  PRACTICE  REPORTS. 


QUEEN’S  BENCH  AND  COMMON  PLEAS  DIVISIONS. 


Dobson  v.  Marshall. 

Fraudulent  conveyance — Substitutional  service. 

Where  a judgment  debtor  had  absconded,  and  his  place  of  abode  could  not 
be  ascertained,  substitutional  service  upon  him  of  a summons  to  set 
aside  fraudulent  conveyances  made  by  him,  was  allowed. 

[September5,  1881. — Osier , J.] 

The  plaintiff  obtained  a judgment  in  this  action,  and 
moved  summarily  under  R.  S.  O.  ch.  49,  sec.  10,  to  set 
aside  two  conveyances  made  by  defendant  some  time  prior 
to  the  entry  of  judgment,  on  the  ground  that  they  were 
fraudulent  and  void.  The  grantees  named  in  the  respective 
conveyances  were  duly  served  with  the  summons,  but  the 
defendant  himself  had  not  been  served,  he  having  absconded 
from  Ontario,  and  his  place  of  residence  being  unknown. 

McLccurin  (Blake,  Kerr  & Cassels),  moved  for  substi- 
tutional service  on  defendant. 

Osler,  J. — The  defendant  is,  apparently,  a necessary 
party  to  these  proceedings,  looking  at  the  terms  of  R.  S.  0. 
ch.  49,  sec.  10,  though  he  has  no  interest  in  them. 

There  is  no  express  provision  in  the  Judicature  Act  for 
substitutional  service  of  a proceeding  of  this  kind,  Order  6, 
Rule  2,  applying  to  the  case  of  a writ  of  summons  only. 
But  looking  at  R.  S.  0.  ch.  40,  secs.  93,  94  (the  Chancery 
Act),  and  secs.  12  and  52  of  the  Judicature  Act,  I can  apply 
1 — VOL.  IX  O.  P.  R. 
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the  former  practice  of  the  Court  of  Chancery  to  this  case, 
as  sec.  94  is  not  inconsistent  with  anything  contained  in 
the  Judicature  Act.  That  section  enables  a Judge  to 
direct  the  service  of  any  proceeding  in  such  manner  as  he 
thinks  proper. 

I therefore  order  that  the  summons  may  be  validly 
served  upon  the  defendant  by  serving  a copy  thereof  upon 
his  son  and  brother,  at  their  place  of  residence  in  this 
country,  and  mailing  a copy  to  his  last  post  office  address, 
with  a copy  of  this  order. 

Order  accordingly. 


Romann  v.  Brodrecht. 

{By  Original  Action.) 

Brodrecht  v.  Fick. 

{By  Counter  Claim.) 

Counter  claim — Set-off — Third  party — Defendant — Rules  164-165. 

The  plaintiff  sued  defendant  on  an  account  assigned  to  him  by  one  F. 
Defendant,  by  his  counter-claim,  alleged  a set-off  against  F.,  and  adding 
F,  as  a defendant  claimed  judgment  against  him  for  a balance  due  : 
Held,  that  the  counter-claim  as  against  F.  must  be  disallowed,  the  defen- 
dant having  no  right  in  this  suit  to  raise  an  issue  between  himself  and 
a third  party,  with  which  the  plaintiff  was  not  concerned. 

[September  8,  1881. — The  Master.  ] 

The  plaintiff  sued  defendant  Brodrecht  on  an  account 
which  had  been  assigned  to  him  by  one  Fick.  Brodrecht 
put  in  by  counter-claim  a set-off  due  from  Fick  as  a defence, 
and,  adding  Fick  as  a defendant,  claimed  judgment  against 
him  for  a large  balance  alleged  to  be  due  after  giving  credit 
for  the  amount  of  the  debt  assigned. 


W.  H.  P.  Clement  moved  to  exclude  the  counter-claim 
so  far  as  it  related  to  the  balance  claimed  against  Fick,  on 
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the  ground  that  it  raised  a separate  issue  in  which  the 
plaintiff  was  not  concerned,  no  relief  being  asked  as  against 
him. 

J.  H.  Macdonald  opposed  the  application. 

The  Master. — As  it  seems  to  me,  this  applicai  ion  can 
be  founded  only  on  some  one  of  the  Rules  103,  164-5  (Jud. 
Act,  marginal  rules.)  As  to  Rule  103,  it  is  enough  to  say 
that  every  question  as  to  the  plaintiff’s  claim  and  the 
defendant’s  defence  to  it  can  be  decided  without  disadvan- 
tage to  either  party  between  the  plaintiff*  and  defendant 
without  joining  Fick. 

As  far  as  defence  to  the  plaintiff’s  claim  is  concerned, 
joining  Fick  will  not  strengthen  the  defendant’s  position 
at  all.  His  defence  is,  that  he  did  not  owe  Fick,  and  that 
he  has  a set-off  against  Fick’s  alleged  claim,  which  existed 
at  the  time  of  the  alleged  assignment  to  the  plaintiff.  All 
this  can  be  shewn  without  adding  Fick. 

This  is  the  plaintiff’s  suit,  it  must  be  recollected,  and  he 
objects  to  Fick  being  joined.  The  plaintiff  could  not  have 
joined^  Fick  as  a defendant  originally  on  the  facts  shewn, 
for  the  plaintiff'  could  not  in  any  case  have  judgment 
against  Fick.  The  plaintiff*  naturally,  therefore,  is  opposed 
to  Fick  being  made  a defendant.  Then  why  does  the 
defendant  wish  Fick  to  be  joined  ? Rule  108  is  out 
of  the  question.  The  defendant  is  not  proceeding  under 
it,  and  it  would  not  help  him,  for  that  rule  contemplates  a 
possible  recovery  by  the  plaintiff  against  the  defendant,  as 
to  which  the  defendant  alleges  a right  to  indemnity  or 
other  relief  against  a third  party,  which  is  not  the  case 
here  that  I can  see. 

But  the  defendant  desires  to  counter-claim  in  the  action 
under  Rules  164-5,  not  against  the  plaintiff  alone,  nor 
against  the  plaintiff  and  Fick,  but  against  Fick  alone.  The 
defendant  asserts  that  upon  the  accounts  between  him  and 
Fick  Fick  owes  him,  and  he  seeks  to  recover  judgment 
against  Fick  in  this  action  for  the  balance.  There  is  no 
rule  that  I am  aware  of  that  enables  the  defendant  to  raise 
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such  an  issue  in  this  suit  between  himself  and  a third 
party.  It  would  be  an  unwarranted  interference  with  the 
plaintiff’s  proceeding.  The  very  name  counter-claim  shews 
that  the  claim  must  be  against  the  plaintiff.  The  cases 
are  quite  clear  on  this  point. 

The  plaintiff  is  entitled  to  consideration,  and  under  these 
rules  it  is  very  necessary  to  take  care  that  in  the  attempt 
to  do  comprehensive  justice  he  shall  not  be  hampered  and 
put  about  in  his  suit  for  the  convenience  of  other  parties. 

Order  made  to  exclude  the  counter-claim  as  against 
Fick. 


McDonough  v.  Alison. 

Service  by  mailing — Notice  of  trial. 

Plaintiff’s  and  defendant’s  attorneys  had  an  arrangement  between  them- 
selves by  which  papers  in  the  suit  should  be  sent  by  mail.  The  notice 
of  trial  was  posted  the  day  before  the  last  for  giving  notice,  but  reached 
defendant’s  attorney  one  day  too  late.  It  was  shewn  that  the  practice 
of  both  attorneys  had  been  to  admit  service  as  of  the  day  of  receipt. 
Held,  that  the  notice  of  trial  must  be  set  aside. 

Robson  v.  Arbuthnot , 3 P.  P.  313,  distinguished. 

[September  13,  1881. — The  Master .] 

The  attorneys  in  this  case  had  an  arrangement  between 
themselves  for  serving  papers  on  each  other  by  post.  One 
resided  at  Barrie,  the  other  at  Alliston.  The  notice  of 
trial  was  mailed  by  the  plaintiff’s  attorney  on  the  1st  of 
the  month,  and  received  by  the  defendant  on  the  3rd,  the 
2nd  being  the  last  day  for  service. 

W.  Fitzgerald , for  the  defendant,  moved  to  strike  out 
the  notice  of  trial  as  having  been  served  too  late. 

W.  H.  P.  Clement , opposed  the  motion. 

The  Master. — As  the  notice  was  mailed  on  the  1st,  Mr. 
Clement  cited  the  case  of  Robson  v.  Arbuthnot,  3 P.  It.  313, 
as  conclusive  to  shew  that  this  notice  was  served  in  time  ; 
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that  the  time  of  mailing,  and  not  the  time  of  the  receipt  of 
the  notice,  is  the  point  that  is  importont. 

I have  known  of  the  case  of  Robson  v.  Arbuthnot  ever 
since  it  was  decided.  It  went  on  an  arrangement  between 
the  attorneys,  which  was  in  writing.  It  was  contained  in 
a letter  of  the  plaintiffs’  attorney,  and  was  in  these  words  : 
" I will  file  any  paper  for  you,  and  send  declaration  by 
post,  if  you  like.”  Upon  that  understanding,  the  attorney 
went  on,  and  it  was  held  consistently  with  Mr.  Clement’s 
contention,  that  the  time  of  posting  was  the  time  of 
service. 

From  the  facts  in  this  case,  I judge  that  the  intention  of 
the  parties  was  different  here,  and  by  consequence  the 
arrangement  itself.  The  notice  of  trial  sent  on  the  1st  had 
an  admission  of  service  endorsed  by  the  plaintiff,  as  of  a 
receipt  on  the  2nd  (the  presumed  day  of  its  arrival),  and 
in  an  affidavit  filed,  Mr.  Howard,  the  defendant’s  attorney, 
swears : — 

3.  The  custom  existing  between  myself  and  the  plain- 
tiff’s solicitors  as  to  service  of  papers  by  mail,  both  in  this 
suit  and  all  other  matters  requiring  the  service  of  papers, 
has  been,  that  I accepted  service  of  papers  on  the  day  the 
same  were  actually  received  by  me  at  my  office,  and  I 
verily  believe  the  plaintiff’s  solicitors  have  adopted  the 
same  practice  in  regard  to  papers  forwarded  by  me  to 
them  for  service  by  mail.” 

4.  “ I adopted  this  mode  of  accepting  service,  so  as  to 
avoid  any  difficulty  arising  from  delays  in  transmission  of 
papers  in  the  post  office.” 

5.  “I  further  say  that  it  is  the  usual  custom  of  the 
plaintiff’s  solicitors  to  date  papers  intended  for  service  on 
me,  of  the  date  they  expect  the  same  to  reach  me  at  my 
office  in  Alliston.” 

The  decision  in  Robson  v.  Arbuthnot  was  upon  the 
legal  deduction  to  be  made  from  that  arrangement  in 
writing  I have  mentioned,  which  was  silent  as  to  when 
the  service  was  to  date  from.  I presume  there  would  be 
no  difficulty,  if  parties  agreed  in  express  terms  that  service 
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was  to  date  from  the  receipt ; it  would  then  date  from  the 
receipt,  and  not  be  at  all  contrary  to  the  above  case. 

Now  here,  there  is  nothing  in  writing  between  the 
parties,  and  the  only  proof  of  what  the  arrangement  was, 
is  the  practice  of  both  parties,  to  give  admission  of  service 
as  of  the  day  of  receipt.  Surely  there  is  nothing  unreason- 
able in  that ; it  seems  to  me  far  the  better  and  safer  way 
for  both  parties  (and  the  conduct  of  both  parties  was  the 
same),  to  give  admission  of  service  as  of  the  day  of  receipt, 
and  Mr.  Howard  swears  that  he,  at  any  rate,  adopted  that 
mode  of  accepting  service,  so  as  to  avoid  any  difficulty 
arising  from  delays  in  transmission  of  papers  in  the  post 
office. 

I understand  Mr.  Clement  to  admit  that  the  practice 
has  been  as  above  stated  between  the  solicitors,  and  that 
it  is  generally  the  practice  of  solicitors  where  services  are 
made  by  post.  I think  the  service  of  notice  of  trial  was 
one  day  too  late,  that  is,  it  took  place  on  the  day  of  receipt. 
I do  not  imagine  that  I am  deciding  any  thing  contrary 
to  the  law  in  Robson  v.  Arbuthnot. 

Order  made  to  strike  out  the  notice  of  trial. 


Laidlaw  v.  ASHBAUGH. 

Aiiyh 

Ejectment — Issue— Notice  of  trial — Rule  494. 

A writ  in  ejectment  was  served  on  15th  August,  1881,  and  an  appearance 
entered  after  the  22nd  of  the  same  month  : 

Held,  that  the  plaintiff  need  not  file  a statement  of  claim,  under  the  new 
practice,  and  that  a notice  of  trial  served  immediately  after  the  entry 
of  the  appearance  was  regular,  the  cause  being  then  at  issue. 

[September  20,  1881. — The  Master.] 

This  was  an  action  of  ejectment,  in  which  the  writ  wa& 
served  on  the  15th  August,  1881,  and  an  appearance  entered 
after  the  22nd  of  the  same  month.  The  plaintiff  treated 
the  case  as  at  issue,  and  served  notice  of  trial. 
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G.  B.  Gordon,  for  defendant,  moved  to  strike  out  the 
notice  of  trial,  on  the  ground  that  the  cause  had  not  been 
brought  to  issue  under  the  new  practice. 

Shepley,  shewed  cause,  and  contended  that  if  the  appear- 
ance had  been  filed  before  the  22nd,  the  issue  would  have 
been  complete  beyond  a doubt,  and  that  filing  it  after  that 
date  could  make  no  difference  so  far  as  the  issue  was 
concerned. 

The  Master. — I think  I must  dismiss  the  motion  made 
by  Mr.  Gordon  to  set  aside  the  notice  of  trial  in  this  case. 
At  first  I thought  Mr.  Gordon  was  right  in  his  contention 
that  under  such  circumstances  the  plaintiff  should  have 
filed  a statement  of  claim.  But  on  reflection  I think  other- 
wise. Fortunately,  these  little  points  will  soon  pass  away. 

It  is  probable  that  in  Rule  494,  the  case  of  ejectment 
w^as  not  adverted  to.  The  purpose  of  process  is  to  bring 
the  defendant  into  Court ; but  the  old  writ  in  ejectment 
really  contains  a declaration  as  well  as  a summons,  and 
why  should  not  that  be  held  a declaration  under  Rule  494  ? 
It  is  the  only  declaration  there  ever  was.  An  appearance 
to  that  writ  made  a complete  issue  for  all  purposes.  I 
r^nember  the  time  when  the  County  Court  summons  and 
declaration  were  all  one  document,  and  of  course  were 
served  together. 

In  drawing  the  line  between  the  old  style  and  the  new. 
Rule  494  provides  substantially  that  if  the  old  style  of 
pleading  has  been  entered  on,  it  shall  be  carried  on  to  the 
end.  That  is  quite  intelligible,  and  is  necessary  for  form 
and  consistency.  I think  that  in  the  spirit  of  Rule  494, 
the  plaintiff  had  declared  under  the  old  style,  his  declara- 
tion was  contained  in  his  writ,  and  that,  consistently,  the 
proper  answer  by  the  defendant  was  a simple  appearance.. 
So  I dismiss  this  motion,  costs  to  the  plaintiff  in  the  cause. 
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Trust  and  Loan  Company  y.  Hill. 

Land — Action  to  recover — Judgment — Rule  322 — Admission. 

In  an  action  for  the  recovery  of  land  the  plaintiff  may  obtain  an  order  to 
sign  final  judgment  under  Rule  322,  upon  an  admission  of  the  defendant 
in  his  examination. 

[September  20,  1881. — The  Master .] 

This  was  an  action  for  the  recovery  of  land  brought  by 
the  plaintiffs,  who  were  mortgagees  of  the  land  in  question, 
against  the  defendant  who  was  their  mortgagor,  and  who 
was  in  possession  of  the  lands  under  the  provisions  of  the 
mortgage,  which  was  in  the  statutory  Short  Form,  and 
besides  the  statutory  clauses  contained  a further  clause 
whereby  the  mortgagor  attorned  and  became  tenant-at-will 
to  the  plaintiffs.  The  defendant  appeared,  and  besides 
denying  the  plaintiffs’  title  set  up  title  in  himself  from  the 
Crown  through  various  mesne  conveyances.  Before  the 
commencement  of  the  action,  default  was  made  in  payment 
of  the  interest  secured  by  the  mortgage.  The  defendant 
was  examined  in  the  cause,  and  the  plaintiffs  moved  on 
notice  for  an  order  to  sign  final  judgment  for  the  recovery 
of  the  possession  of  the  lands  in  question,  together  with 
their  costs  of  the  action,  under  Buie  322,  relying  upon  the 
admissions  of  the  defendant  in  his  examination,  and  an 
affidavit  proving  the  identity  of  the  various  papers  in  the 
action. 

Marsh , for  the  application.  The  rule  under  the  old 
practice  (as  laid  down  in  Metropolitan  Building  & Savings 
Society  v.  Rodden,  6 P.  B.  294),  that  the  plaintiff  could  not 
recover  in  ejectment  upon  admissions  in  the  examination 
of  the  defendant,  is  no  longer  applicable.  Under  the  old 
practice,  the  plaintiff  could  recover  judgment  upon  admis- 
sions in  the  examination  of  the  defendant,  in  case  only 
where  an  admission  of  no  defence  on  the  part  of  the  defen- 
dant would  of  itself  entitle  the  plaintiff  to  recover.  In  an 
action  of  ejectment  such  an  admission  would  not  have  such 
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an  effect,  because  in  such  an  action  it  lay  upon  the  plaintiff 
not  only  to  prove  the  falsity  of  the  defence,  but  also  to 
establish  his  own  right  to  recover  by  proving  his  own  title, 
and  by  the  practice  as  to  making  summary  orders  for  the 
entry  of  judgment,  he  was  restricted  in  his  evidence  to 
furnishing  admission  from  the  defendant  that  there  was 
no  defence  to  the  action,  and  was  not  allowed  to  go  further 
and  furnish  evidence  to  prove  his  own  case.  More  extended 
rights  are  now  accorded  to  parties  under  Rule  322,  and  the 
Court  may  now,  at  any  stage,  make  any  such  order  as  any 
party  may  be  entitled  to  upon  any  admissions  of  fact  in 
the  proceedings,  or  in  the  examination  of  any  other  party. 
The  plaintiffs’  title  here  is  proved  by  the  mortgage  itself 
executed  by  the  defendant,  and  by  the  defendant’s  admis- 
sion that  default  has  been  made.  This  shews  a title  by 
estoppel  as  against  the  defendant. 

No  cause  was  shewn. 

The  Master. — I think  the  order  should  be  made  as 
asked.  It  is  shewn  that  the  mortgagor  is  in  possession 
under  the  mortgage : that  the  plaintiffs  are  entitled  to 
recover  possession  upon  default,  and  that  default  was  made 
before  the  bringing  of  this  action.  These  facts  are  sufficient 
to  entitle  the  plaintiffs  to  recover  as  against  the  defendant. 

Order  accordingly. 


2 — VOL.  ix  o.  P.  R. 
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Goldsmith  v.  Walton. 

Venue — Patent  Act — Rule  254. 

In  an  action  for  the  infringement  of  a patent,  plaintiff  laid  the  venue  in 
Hamilton,  while  the  defendant  was  a resident  of  Toronto  : 

Held,  that  regarding  the  language  of  sec.  24  of  the  Patent  Act  1872,  the 
venue  should  be  laid  in  the  county  where  the  defendant  resided  ; and 
an  order  was  made,  under  Rule  254,  to  change  the  place  of  trial  to 
Toronto. 

[September  20,  1881. — Osier,  J.] 

This  was  an  action  for  the  infringement  of  a patent.  The 
venue  was  laid  at  Hamilton.  Defendant  lived  and  carried 
on  business  at  Toronto. 

J.  H.  Macdonald , for  the  defendant,  moved  to  stay  pro- 
ceedings on  the  ground  that  the  action  should  have  been 
© © 

brought  before  a Court  of  Record  at  Toronto,  where  the 
defendant  lives,  under  sec.  24  of  the  Patent  Act  1872,  35 
Vic.  ch.  26,  D. 

Ap-pelbe,  for  plaintiff,  contended  that  under  Rule  254  of 
the  Judicature  Act,  local  venue  was  abolished  in  this  as  in 
other  cases. 

The  Master  dismissed  the  application,  holding  that  the 
provision  of  the  Judicature  Act  relating  to  a matter  of 
procedure  superseded  the  clause  in  the  Dominion  Act. 

From  this  order  defendant  appealed. 

Osler,  J. — I think  it  is  hardly  necessary,  on  the  present 
application,  for  me  to  deal  with  the  larger  question  which 
has  been  argued,  viz.,  whether  the  provision  as  to  the  place 
of  trial  in  the  Dominion  Act  is  ultra  vires,  or  whether 
marginal  Rule  254  of  the  Judicature  Act  and  Rules  has 
abolished  local  venue  in  this  as  in  other  actions. 

The  Judge  still  has  a discretion  under  that  Rule  to 
change  the  place  of  trial,  and  I think  a very  important 
reason  for  exercising  that  discretion  is  to  be  found  in  the 
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opinion,  to  put  it  on  no  higher  ground,  expressed  in  the  24th 
section  of  the  Patent  Act  of  1872,  that  such  cases  as  the 
present  ought  to  be  tried  at  the  sittings  of  the  Court  held 
nearest  to  the  place  of  residence  or  business  of  the  defen- 
dant. I do  not  mean  to  say  that  this  reason  would  apply 
in  cases  where  a local  venue  has  hitherto  been  required  by 
a statute  of  the  Provincial  Legislature. 

Order  granted  to  change  place  of  trial  from  Hamilton  to 
Toronto. 

Costs  to  be  costs  in  the  cause. 


Schneider  v.  Proctor. 

Issue — Joinder — Notice  of  trial — Rules  179,  173,  176,  255. 

A cause  is  at  issue  where  a joinder  of  issue  has  been  delivered,  or  where 
three  weeks  have  elapsed  after  statement  of  defence  has  been  delivered. 
A notice  of  trial  served  before  either  of  these  events  had  happened  was 
held  irregular,  and  was  set  aside. 

[September  22,  1881.  — The  Master. ] 

I.  Campbell,  for  plaintiff*,  moved  to  set  aside  the  notice 
of  trial,  on  the  ground  that  the  cause  was  not  at  issue. 
Drew,  Q.C.,  opposed  the  motion. 

The  Master. — On  the  2nd  of  September,  the  defendant’s 
defence  was  put  in  to  the  plaintiff’s  statement  of  claim. 
Without  filing  any  reply  or  doing  any  other  thing  to 
change  that  state  of  the  pleadings,  the  plaintiff,  on  the 
16th  of  September,  gave  notice  of  trial.  This  notice  of 
trial  the  defendant  now  moves  to  set  aside,  as  having  been 
given  before  the  pleadings  were  closed. 

By  rule  179  plaintiff  may,  as  of  course,  amend  his  state- 
ment of  claim  before  the  expiration  of  the  time  limited  for 
reply  and  before  replying.  And  by  rule  173  the  plaintiff 
has  three  weeks  to  reply  after  the  defence  delivered.  As 
I have  said,  no  reply  or  joinder  of  issue  has  been  made 
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by  the  plaintiff.  Finally,  by  rule  176,  when  a party  has 
simply  joined  issue,  or  as  soon  as  the  time  for  amending 
the  pleadings  has  expired,  the  pleadings,  without  any 
joinder  of  issue  being  pleaded  by  either  party,  shall  be 
deemed  to  be  closed.  It  is  after  the  close  of  the  pleadings  that 
notice  of  trial  may  be  given,  (rule  255).  Then,  there  being 
no  issue  joined,  the  plaintiff  has  given  notice  of  trial  writhin 
the  three  weeks  in  which  it  was  open  to  him  to  amend  his 
statement  of  claim  if  he  desired.  Therefore  the  case  is  not 
within  rule  176,  the  pleadings  were  not  closed,  and  the 
notice  was  therefore  premature.  This  seems  to  be  the 
right  conclusion.  It  might  be  suggested  that  the  three 
weeks  given  to  the  plaintiff  to  amend  is  for  his  advantage, 
and  might  be  waived  by  him,  and  that  it  would  be  waived 
by  his  giving  notice  of  trial.  But  this  can  hardly  be,  for 
it  would  assume  that  the  pleadings  might  be  treated  as 
closed  by  one  party,  while  the  other  party  could  not  so 
treat  them,  which  is  not  the  intention  of  rule  176,  and  is 
indeed  against  its  express  words.  The  plaintiff,  if  he  had 
thought  of  it,  could  have  avoided  any  difficulty  by  joining 
issue  before  or  at  the  time  of  giving  notice  of  trial. 

I must  set  aside  the  notice,  with  costs. 


Head  v.  Bowman. 

Rules  91,  103 — Joinder  of  defendant. 

Plaintiff  sued  defendant  for  flooding  his  land  by  means  of  a mill  dam,  after 
the  determination  of  a license  to  do  so.  The  Great  Western  Railway 
had  turned  the  waters  of  the  stream  into  another  channel,  which  was 
not  deep  enough  to  carry  off  all  the  water  if  the  defendant’s  dam  were 
removed,  so  that  by  the  act  of  the  railway  company  the  plaintiff  could 
not  obtain  complete  relief  by  succeeding  against  defendant. 

/Held,  that  the  plaintiff  should  have  liberty  under  Rules  91,  103,  to  add 
the  railway  company  as  defendants. 

[September  30,  1881. — The  Master.'] 

The  action  was  for  overflowing  the  plaintiff’s  land,  by 
means  of  a mill  dam,  by  which  the  defendant,  for  a period 
of  ten  years  before  the  alleged  causes  of  action,  had  rightly 
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thrown  back  the  waters  of  a stream  upon  the  plaintiff’s  land, 
under  a license  or  lease  to  that  effect  from  the  plaintiff  and 
those  through  whom  the  plaintiff  claimed.  That  lease  had 
terminated  before  the  commencement  of  this  suit,  but  the 
dam  and  the  consequential  overflow  had  been  continued. 
It  seemed  that  the  Great  Western  Railway  for  its  own  con- 
venience had  turned  the  waters  of  the  stream  in  question 
into  another  stream,  by  a channel  which  the  company  con- 
structed, deep  enough  for  the  purpose  while  the  defen- 
dant’s dam  remained,  to  carry  off  all  the  water  which  the 
dam  would  allow  to  flow  ; but  insufficient,  on  the  removal 
of  the  dam,  to  carry  off  the  natural  flow  of  the  first  men- 
tioned stream.  Had  things  remained  in  their  natural 
state,  the  plaintiff’s  land  would  be  free  of  water.  The 
plaintiff,  by  the  present  motion,  sought  to  add  the  Great 
Western  Railway  Company  as  defendants. 

J.  G.  Robinson , for  the  motion. 

Aylesworth,  contra. 

The  Master. — I think  the  plaintiff’s  application  should 
be  allowed. 

By  Rule  91  all  persons  may  be  joined  as  defendants 
against  whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative;  and  by 
Rule  103<x  any  person  who  might  have  been  joined  origin- 
ally as  defendant  may  be  added  by  the  Court,  on  motion. 
The  position  of  the  case  is  peculiar.  The  plaintiff’s 
grievance  is,  that  his  land  is  overflowed.  The  defendant’s 
dam  would  occasion  that,  and  does  occasion  that,  but  the 
channel  dug  by  the  Great  Western  Railway  would  also 
occasion  that  from  its  shallowness,  the  company  having,  as  is 
alleged,  obstructed  the  stream,  by  providing  this  channel  as 
an  exit  for  the  water,  but  making  it  too  shallow  to  carry  off 
the  waters  of  the  stream  when  in  its  natural  state.  Then 
each  of  the  two  parties  has  done  an  act,  not  a joint  act, 
which  would  be  capable  of  producing  all  the  damage  com- 
plained off  by  the  plaintiff.  Were  the  dam  removed,  the 
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shallowness  of  the  channel  would  produce  it;  were  the 
channel  deepened,  the  dam  remaining  would  produce  it,  too. 
These  two  acts  are  clearly  connected  with  the  subject  of 
the  action,  and  bring  the  case  within  the  Rule  103a.  For 
this  defendant  sued  alone  will  say  to  the  plaintiff,  what 
damage  can  you  claim  from  me  when  it  is  plain,  were  the 
dam  removed,  that  you  would  still  have  your  land  over- 
flowed to  the  same  extent  from  the  insufficiency  of  the 
channel  ? And  the  company,  if  sued  alone,  would  urge 
to  a jury  that  no  damage  could  be  alleged  as  arising  to  the 
plaintiff  from  their  act,  because  the  defendant’s  dam 
would  in  any  case  back  the  water  over  the  plaintiff’s  land. 
I need  not  cite  the  cases  which  are  given  in  Maclennan’s 
Judicature  Act,  in  the  notes  to  Rule  103.  This  case  is 
quite  within  the  spirit  of  the  rule,  and  affords  a very  good 
instance  of  the  beneficial  effect  of  it. 

I grant  the  leave  that  is  asked.  See  Rule  105. 

o 


Glass  v.  Glass. 

Ejectment — Dower — Counter-claim. 

In  ejectment  the  defendant  was  allowed  to  set  up  a counter-claim  for 
dower  out  of  the  lands  in  question. 

Remarks  as  to  the  form  of  decree  in  such  a case. 

[October  5,  1881. — Osier,  J.] 

This  was  an  action  of  ejectment,  in  which  the  defendant 
set  up  a counter-claim  for  dower  out  of  the  land  in  question. 
The  plaintiff  moved  to  strike  out  the  counter-claim. 

The  Master  dismissed  the  application,  and  from  this 
decision  the  plaintiff  appealed. 

Holman,  for  the  plaintiff,  supported  the  appeal. 
VanNorman,  Q.  C.,  contra. 

Osler,  J. — -On  the  argument  I was  impressed  with 
the  difficulties  which  would  arise  in  working  out  the 
defendant’s  right  in  this  suit  under  the  Dower  Act,  and 
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It  appeared  to  me,  and  I so  expressed  myself,  that  some 
injustice  would  be  inflicted  upon  the  plaintiff  if  he  should 
be  delayed  in  obtaining  possession  of  the  two-thirds  of  the 
land  to  which  he  is  manifestly  entitled,  until  the  defen- 
dant’s right  to  dower  could  be  tried,  and  her  dower,  if  she 
proved  entitled  to  it,  allotted  in  severally,  or  otherwise 
secured  under  the  Dower  Act. 

Something  was  said,  too,  as  to  the  action  of  dower  not 
having  been  provided  for  by  the  Judicature  Act,  and  it 
was  urged  that  for  that  reason  a counter-claim  for  dower 
could  not  be  set  up.  I do  not,  however,  consider  the  last 
objection  tenable,  as  a Court  of  Equity  had  jurisdiction 
before  that  Act  to  entertain  a bill  for  the  assignment  of 
dower,  and  subsequent  to  the  Administration  of  Justice 
Act,  relief  would  be  granted  even  though  the  right  to  dower 
was  a legal  one  only:  Grieve  v.  Woodruff,  1 App.  R,.  617. 

This  consideration  robs  the  argument  ab  inconvenienti 
of  much  of  its  force,  as  the  decree  to  be  made  at  the 
hearing  will  provide  (no  doubt)  for  taking  an  account  of 
the  rents  and  profits,  or  value  of  the  occupation  of  that  part 
of  the  premises  of  which  the  defendant  has  been  in  posses- 
sion, and  which  may  not  be  allotted  to  her,  charging  her 
portion  therewith,  and  for  a sale  in  defliult  of  payment.  The 
plaintiff  will  thus  sustain  no  real  loss,  and  as  the  final  result 
will  be  arrived  at  more  expeditiously  in  this  wray  than 
under  the  cumbrous  statutory  proceedings,  it  seems  to  me 
on  reflection  that  there  is  no  substantial  reason  for  disal- 
lowing the  counter-claim.  The  terms  on  which  it  is 
permitted  may  vary  according  to  circumstances.  In  this 
ease  I think  all  that  I need  do  is  to  put  the  defendant  on 
terms  of  formally  admitting  the  plaintiff’s  title,  and  under- 
taking to  go  to  trial  at  the  approaching  assizes. 

It  is  to  be  hoped,  however,  that  the  parties  will  see 
the  prudence  of  effecting  some  settlement  of  their  differ- 
ences, instead  of  incurring  further  costs. 

Appeal  dismissed,  costs  to  be  in  the  cause  to  both  parties. 
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Robertson  y.  Coulton. 


Arrest — Capias — Amendment — Affidavits,  entitling  of — Writ,  form  and 
amendment  of. 


On  an  application  to  set  aside  the  order  for  an  arrest  and  the  writ,  &c., 
but  not  to  be  discharged  out  of  custody,  objections  that  the  affidavit 
discloses  no  sufficient  cause  of  action,  or  shews  that  the  defendant  is 
about  to  leave  the  province,  are  not  open. 

Where  the  affidavit  for  the  order  was  entitled  in  the  High  Court  of 
Justice,  but  not  in  the  proper  division  : — Held,  that  the  objection  was 
clearly  amendable. 

The  capias  issued  after  action  was  in  the  form  formerly  used  for  the  com- 
mencement of  an  action  Held , also  amendable. 

The  affidavit  stated  only  that  defendant  was  indebted  in  $116.60  on  two 
promissory  notes  overdue  ; but  defendant,  who  had  left  the  country, 
did  not  deny  that  he  was  indebted,  and  the  particulars  were  stated  in 
the  special  endorsement  of  tbe  writ  of  summons  served  on  him.  An 
affidavit  stating  the  particulars  sufficiently  was  allowed  to  be  filed  in 
support  of  the  order. 

[October  14,  1881.—  Osier,  J.] 

The  defendant,  who  had  been  arrested  upon  a writ  of 
capias  issued  after  the  commencement  of  the  action,  moved 
to  set  aside  the  Judge’s  order  for  the  arrest,  the  writ  of 
capias  issued  thereon,  the  copies  and  service  thereof,  and 
to  deliver  up  the  bail  bond  to  be  cancelled  for  irregularity, 
on  the  grounds  : 

1.  The  affidavit  on  which  the  order  was  granted  did  not 
state  the  amount  of  each  of  the  promissory  notes  referred 
to,  nor  that  they  were  unpaid  at  the  time  the  affidavit  was 
made,  nor  that  they  were  payable,  nor  did  it  otherwise 
sufficiently  describe  them. 

2.  The  affidavit  was  not  properly  entituled  in  this 
Court. 

3.  The  affidavit  did  not  shew  sufficiently  that  there  was 
good  and  probable  cause  for  believing  that  the  defendant, 
unless  forthwith  apprehended,  was  about  to  quit  Ontario 
with  intent  to  defraud  his  creditors  generally,  or  the  plain- 
tiff in  particular. 

4.  The  writ  of  capias  on  which  the  defendant  was 
arrested  was  not  the  proper  writ  that  should  have  been 
issued  on  the  said  order,  nor  did  the  order  authorize  the 
issue  of  such  writ. 
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5.  That  the  defendant  had  not  any  intention  of  quitting 
Ontario  with  intent  to  defraud  the  plaintiff  of  his  debt ; 
and  other  grounds  disclosed  on  affidavits  filed.  The  defen- 
dant immediately  after  his  arrest  put  in  bail  to  the  sheriff, 
and  left  the  country  before  this  motion  was  made. 

H.  J.  Scott , supported  the  motion. 

Perdue , for  plaintiff,  opposed  the  application. 

Osler,  J. — The  second  and  fourth  objections  are  in 
strictness  the  only  ones  open  to  the  defendant  on  this 
application,  as  he  does  not  move  under  section  36  of  the 
Common  Law  Procedure  Act  to  be  discharged  out  of  cus- 
tody. 

The  second  objection  was  not  a fatal  one  before  the 
recent  change  in  the  practice,  wdien  an  action  might  be 
commenced  by  a writ  of  capias.  The  style  and  title  of 
the  Court  might  be  added  at  the  time  of  suing  out  pro- 
cess, and  it  was  as  much  the  duty  of  the  officer  as  of  the 
party  to  see  that  this  was  done,  and  if  omitted,  the  affi- 
davit might  be  amended.  The  writ  of  summons  is  now 
the  commencement  of  the  action,  and  the  capias  is  a pro- 
ceeding in  the  suit  already  brought  in  one  of  the  Divisions 
of  the  High  Court  (a).  Here  the  affidavit  is  entituled  in  the 
only  Court  in  which  it  can  be  entituled,  viz.,  in  the  High 
Court  of  Justice,  and  the  only  omission  is  that  of  the 
Division  to  which  the  cause  is  assigned.  I think  that 
the  defect  is  clearly  amendable. 

So  also  is  the  fourth  objection.  The  form  of  capias 
which  was  used  is  that  formerly  used  for  the  commence- 
ment of  an  action.  There  is  a difference  in  the  warning 
to  the  defendant  on  this  writ,  and  that  endorsed  on  the 
form  of  capias  after  action.  The  copy  of  the  writ  which 
was  served  on  the  defendant  having  been  filed,  it  may  be 
amended  and  taken  off  the  files. 

The  other  objections,  as  I have  said,  are  not  open  to  the 


(a)  But  see  Vetter  v.  Cowan,  46  Q.  B.  D.  435. 
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defendant  on  this  application.  If  he  desires  to  set  aside 
the  Judge’s  order  and  arrest  on  the  ground  that  the 
affidavit  of  debt  discloses  no  sufficient  cause  of  action, 
or  does  not  shew  facts  which  should  have  satisfied  the 
Judge  that  the  defendant  was  about  to  quit  Ontario,  the 
application  should  be  made  to  the  full  Court : Darner  v. 
Busby,  5 P.  R pp.  386  et  seq. ; Diamond  v.  Cartwright,  22 
C.  P.  p.  496. 

If  upon  reconsidering  the  facts  stated  in  the  affidavit 
upon  which  I made  the  order  for  the  arrest,  or  those  now 
stated  in  the  defendant’s  affidavit  filed  on  this  application, 
I could  see  any  reason  for  thinking  that  the  defendant  was 
not  about  to  quit  Ontario  with  intent,  &c.,  I would  allow 
the  notice  of  motion  to  be  amended  by  asking  that  the 
defendant  should  be  discharged  out  of  custody  on  that 
ground.  But  the  defendant  admits  that  he  was  about  to 
leave  Ontario.  He  says  that  his  intention  was  well- 
known,  and  that  he  never  attempted  to  conceal  it,  as 
he  was  going  away  with  intent  to  better  his  condition, 
being  unable  to  pay  his  debts  in  Canada.  Therefore,  he 
says,  he  was  not  going  away  with  intent  to  defraud. 

I think  the  plaintiff  has  nothing  to  do  with  the  defen- 
dant’s reasons.  The  facts  are  enough  for  him.  The  defen- 
dant is  indebted  to  him,  and  he  is  about  to  withdraw 
himself  from  the  jurisdiction.  That  has  always  been  con- 
sidered sufficient  to  warrant  an  arrest.  Of  course  I dis- 
tinguish between  such  a case  as  this,  and  one,  for  example, 
like  Clements  v.  Kirby,  7 P.  R 103,  where  the  debtor  being 
a resident  in  the  foreign  country  is  in  Canada  for  some 
temporary  purpose,  and  is  about  to  return  to  his  place  of 
residence. 

; As  to  the  cause  of  action,  that  is  certainly  defectively 
stated.  All  that  the  deponent  says  is,  that  the  defendant 
is  justly  and  truly  indebted  to  the  plaintiff  in  the  sum  of 
$116.60  on  two  promissory  notes  now  over  due.  The 
defendant  does  not  deny  that  he  is  indebted,  and  the  par- 
ticulars were  stated  in  the  special  endorsement  of  the  writ 
of  summons  served  upon  him  at  the  time  of  his  arrest. 
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The  plaintiff  now  files  an  affidavit  in  which  the  date  and 
amounts  of  the  notes  are  set  forth,  and  they  are  shewn  to 
be  made  by  the  defendant,  payable  to  the  plaintiff.  Con- 
sidering that  the  debt  is  not  denied,  and  that  the  defen- 
dant has,  in  fact,  left  this  country  to  reside  permanently 
in  a foreign  country,  I allow  this  affidavit  to  be  filed 
now  in  support  of  the  order,  valeat  quantum.  The  bail, 
however,  must  be  reduced  by  the  sum  of  $14,  as  there  was 
no  right  to  arrest  for  more  than  the  principal  money  due 
upon  the  notes;  and  the  plaintiff  must  pay  the  costs  of 
this  application,  which  I fix  at  the  sum  of  $10. 

Order  made  accordingly. 


In  Re  Turner  v.  Imperial  Bank  of  Canada. 

Division  Courts  Act  1880 — Interpleader — Appeal. 

There  is  no  right  of  appeal  from  the  decision  of  the  Judge  in  an  inter- 
pleader suit  in  a Division  Court,  even  when  the  amount  in  dispute 
exceeds  $100. 

[October  25,  1881. — Osier,  J.] 

Sheyley  moved  on  notice  for  a peremptory  writ  of  man- 
damus. directed  to  John  Boyd,  Esq.,  junior  Judge  of  the 
County  of  York,  ex  officio  Judge  of  the  10th  Division  Court 
of  that  county,  commanding  him,  pursuant  to  the  statute 
in  that  behalf,  to  take  down  the  evidence  in  writing  on  the 
trial  of  the  cause,  on  the  ground  that  such  cause  is  one 
within  the  extended  jurisdiction  conferred  upon  Division 
Courts  by  the  2nd  section  of  the  Act  43  Vic.,  ch.  8,  and 
the  Judge  ought,  therefore,  to  take  down  the  evidence  in 
writing,  pursuant  to  the  5th  section  of  the  Act,  for  the  pur- 
pose of  enabling  the  parties  to  appeal  pursuant  to  the 
17th  and  following  sections  thereof. 

Haverson,  shewed  cause. 
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The  material  facts  were  that  the  execution  plaintiffs,  the 
hank,  having  recovered  judgment  in  the  Division  Court 
against  one  Harris  upon  a bill  of  exchange  drawn  by  him, 
issued  execution  on  which  certain  goods  of  the  appraised 
value  of  $300  were  seized,  as  being  the  property  of  the  execu- 
tion debtor.  They  were  claimed  by  one  Turner,  the  claimant 
in  the  present  proceedings,  and  the  bailiff  interpleaded  upon 
such  claim  pursuant  to  the  Division  Courts  Act.  Upon  the 
interpleader  coming  on  for  trial,  the  execution  plaintiff  con- 
tended that  it  was  a cause  or  matter  within  the  increased 
jurisdiction  of  the  Court,  and  that  the  amount  in  dispute 
being  upwards  of  $100,  the  learned  Judge  ought  to  take  down 
the  evidence  in  writing,  pursuant  to  the  fifth  section  of  the 
Division  Courts  Act,  1 880,  for  the  purpose  of  an  appeal  if 
the  parties  should  desire  to  appeal.  The  learned  Judge 
being  of  opinion  that  the  matter  was  not  one  in  which  his 
jurisdiction  depended  upon  the  Act  of  1880,  declined  to 
take  down  the  evidence. 

Osler,  J. — The  question  involved  in  this  application  really 
is,  whether  the  Division  Court  Act  of  1880,  gives  an  appeal 
from  the  decision  of  the  Judge  on  an  application  for  a new 
trial  in  an  interpleader  suit,  when  the  property  seized,  or 
the  proceeds  or  value  therof,  exceeds  $100.  I should  have 
been  better  satisfied  if  the  point  had  been  raised  on  an 
appeal  regularly  taken  before  an  Appellate  Judge,  but  it 
is  properly  before  me,  and  necessarily  involved  in  the  pre- 
sent application. 

It  has  long  been  settled  that  the  County  Judge  has  jur- 
isdiction to  adjudicate  upon  a claim  to  goods  taken  in 
execution  under  process  of  the  Division  Court,  although 
the  value  of  the  goods  seized  or  their  proceeds  may  be 
more  than  that  Court  could  entertain  an  original  suit 
for,  or  though  the  title  to  land  may  be  brought  in 
question.  The  interpleader  is  collateral  to  the  action,  and 
the  power  of  the  Judge  to  deal  with  it  does  not  at  all 
depend  upon  those  sections  of  the  Division  Courts  Act 
which  define  the  jurisdiction  of  the  Court.  Formerly  a 
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new  trial  could  not  have  been  granted  in  such  a suit,  and 
even  now  it  must  be  tried  by  the  Judge  alone,  without  a 
jury ; not  being  an  action  within  the  meaning  of  section 
109  of  the  Act : Munsie  v.  McKinley , 15  C.  P.  50 ; R,.  S.  0. 
ch.  47,  sects.  54,  210,  sub-sec.  2. 

The  Act  of  1880  confers  no  new  jurisdiction  upon  him 
in  this  respect,  that  is  to  say,  his  power  to  adjudicate  upon 
such  a claim  as  that  in  question  here  is  the  same  now  as  it 
was  before  the  recent  Act,  and  depends  upon  the  same 
reasoning  and  authorities. 

The  Act  confers  the  right  of  appeal  for  the  first  time, 
and  the  question  is,  whether  that  right  is  limited  to  those 
cases  within  the  extended  jurisdiction. 

The  Act  is  entituled  “ An  Act  to  extend  the  jurisdiction 
and  to  regulate  the  offices  of  Division  Courts.”  Sec- 
tions 1 to  16  are  headed  “ New  Jurisdiction.”  Section  2 
enacts  that  the  jurisdiction  of  the  Division  Courts  “ is 
hereby  extended  ” to  all  claims  for  the  recovery  of  a debt 
or  money  demand,  the  amount  or  balance  of  which  does 
not  exceed  $200,  and  the  amount,  or  original  amount  of 
which  is  ascertained  by  the  signature  of  the  defendant. 

Sub-section  2.  There  shall  be  an  appeal  when  the  sum  in 
dispute  on  such  appeal,  exclusive  of  costs,  exceeds  $100, 
subject  to  the  provisions  of  this  Act. 

Section  4 extends  section  2 to  suits  against  absconding 
debtors. 

Section  5.  The  clerk  shall  place  all  suits  in  which  the 
sum  sought  to  be  recovered  exceeds  $100  at  the  foot  of  the 
trial  list  * * * The  Judge  shall  in  such  cases  take 

down  the  evidence  in  writing. 

Section  16.  Where  in  a contested  case  for  more  than 
$100,  counsel  has  been  employed,  the  Judge  may  direct  a 
counsel  fee  to  be  taxed  to  the  successful  party. 

Section  17  is  headed  “ Appeals  in  such  cases,”  and  enacts 
that  in  case  any  'party  to  a cause  wherein  the  sum  in  dis- 
pute upon  the  appeal  exceeds  $100,  exclusive  of  costs,  is 
dissatisfied  with  the  decision  of  the  J udge,  upon  an  appli- 
cation for  a new  trial  he  may  appeal  to  the  Court  of 
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iVppeal.  The  proceedings  in  and  about  the  appeal  shall  be 
the  same  as  on  an  appeal  from  the  County  Court,  except 
where  otherwise  provided  by  the  Act,  and  the  terms 
“ party  to  a cause  ” and  “ appellant,”  shall  have  the  mean- 
ing attached  thereto  in  and  by  section  34  of  the  County 
Courts  Act,  which  enacts  that  these  terms  shall  include 
persons  suing  or  being  sued  in  the  names  of  others,  though 
not  mentioned  in  the  record,  and  persons  on  whose  behalf 
or  for  whose  benefit  any  suit  is  prosecuted  or  defended,  as 
well  as  parties  to  the  record. 

Clear  words  are  necessary  to  confer  a right  of  appeal, 
and  looking  at  the  headings  which  are  made  use  of  in  the 
Act,  and  which  are  proper  to  be  referred  to  as  aids  to  its 
construction,  and  reading  together  the  sections  I have 
quoted,  it  seems  to  me  abundantly  clear  that  it  is  not  in- 
tended to  confer  the  right  of  appeal  in  interpleader  suits 
at  all,  but  that  such  right  is  limited  to  cases  arising  under 
the  new  and  extended  jurisdiction.  Moreover,  the  expres- 
sions, “ sum  in  dispute” — “ all  suits  in  which  the  sum  sought 
to  be  recovered,”  are  not  appropriate  to  an  interpleader 
suit  or  proceeding,  in  which  the  question  to  be  decided  is 
the  right  of  the  claimant  to  the  goods  which  have  been 
seized  on  the  execution,  or  the  proceeds  or  value  thereof, 
if  they  have  been  sold. 

Apart  from  this,  which  I think  is  the  true  construction 
of  the  Act,  if  the  question  had  turned  solely  upon  the 
construction  of  section  17,  which  is  the  section  Mr. 
Shepley  mainly  relies  on,  I should  have  thought  the 
case  of  Beswick  v.  Boffey , 9 Ex.  315,  was  precisely  in 
point.  It  is  a decision  under  the  English  County  Courts 
Act,  13  & 14  Yict.  ch.  61,  the  sections  of  which  rela- 
ting to  interpleader  are  almost  in.  terms  the  same  as 
those  of  our  own  Act.  Section  14  provided  that  if  either 
part}-  in  any  cause  of  the  amount  to  which  jurisdiction 
is  given  to  the  County  Courts  by  that  Act,  should  be 
dissatisfied  with  the  determination  or  decision  of  the  Court 
in  point  of  law,  &c.,  such  party  might  appeal  from  the 
same  to  one  of  the  Superior  Courts  at  Westminster,  &c. 
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It  was  held  that  no  appeal  would  lie  from  the  decision 
of  the  Court  on  an  interpleader  summons.  Pollock,  C.  B., 
said,  “ The  13  & 14  Yic.  ch.  61,  sec.  14,  says  that  if  - either 
party  in  any  cause  shall  be  dissatisfied  with  the  determina- 
tion of  the  Judge,  he  may  appeal.’  That  clearly  applies  only 
to  causes  in  which  the  parties  are  really  and  truly  plaintiff 
and  defendant.”  And,  per  Parke,  B. : “ A claimant  in  an 
interpleader  suit  is  not  a party  in  a cause  within  the  mean- 
ing1 of  that  enactment.”  And  it  was  held  that  the  145th 
Buie  made  by  the  Judges  under  the  Act,  which  provided 
that  the  claimant  should  be  deemed  the  plaintiff  and  the 
execution  creditor  the  defendant,  did  not  get  rid  of  the 
difficulty,  as  a right  of  appeal  could  not  in  effect  be  given 
by  a Buie  made  for  the  purpose  of  regulating  the  practice 
and  proceedings  under  the  Act. 

Buie  37  is  the  corresponding  rule  under  our  Division 
Courts  Act.  The  interpleader  summons  is  issued  by  the 
officer  charged  with  the  execution.  It  is  to  be  served  in  the 
time  and  manner  directed  for  service  of  an  ordinary  sum- 
mons to  appear,  and  the  case  shall  proceed  as  if  the  claimant 
were  the  plaintiff  and  the  execution  creditor  the  defendant. 

The  right  of  appeal  was  afterwards  allowed  by  the  19 
& 20  Yic.  ch.  108,  sec.  68,  (Imp.  Act)  from  the  Judge’s 
decision  : “ In  interpleader  where  the  money  claimed,  or 
the  value  of  the  goods  or  chattels  claimed,  or  of  the  pro- 
ceeds, exceeds  £20,” — language  which  aptty  describes  the 
proceeding. 

Mr.  Shepley’s  argument,  if  I have  rightly  understood  it, 
as  to  the  effect  of  section  17,  is  this : The  case  of  Withers 
v.  Parker,  4 H.  & N.  810,  decided  that  the  right  of  appeal 
to  the  Exchequer  Chamber,  given  by  section  34  of  C.  L. 
P.  Act,  (Imp.)  applied  to  a feigned  issue  under  the  Inter- 
pleader Act.  That  section  provided  that,  “ in  all  cases  of 
rules  to  enter  a verdict  or  nonsuit  upon  a point  reserved 
at  the  trial,  if  the  Buie  be  refused,  the  party  decided 
against,  may  appeal.”  The  35th  section  contained  a similar 
provision  as  to  new  trials.  Wilson  v.  Kerr,  in  App.  18 
U.  C.  B.  470,  followed  that  decision,  holding  that  the 
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corresponding  language  of  20  Vic.  ch.  5,  sec.  15,  must 
receive  a similar  construction,  and  therefore  an  appeal 
would  lie  from  the  decision  of  a Superior  Court  in  an 
interpleader  issue  to  the  Court  of  Appeal. 

In  Feehan  v.  Bank  of  Toronto , 10  C.  P.  32,  it  was  held 
that  an  appeal  lay  to  the  Superior  Court  from  the  decision 
of  the  J udge  of  the  County  Court  refusing  a new  trial  on  an 
interpleader  issue,  because  the  terms  of  Con.  Stat.  U.  C., 
ch.  15,  sec.  67  were  “as  large  in  respect  to  decisions  on 
rules  for  new  trials,”  as  those  of  20  Vic.  ch.  5,  sec.  15,  and 
left  no  room  to  doubt  that  the  case  was  equally  within  the 
principle  of  Withers  v.  Parker .” 

The  language  of  section  15  is,  “In  case  any  party  to  a 
cause  is  dissatisfied  with  the  decision  of  a Judge  upon  any 
notice  for  a nonsuit  or  new  trial,  proceedings  shall  be 
stayed  to  enable  such  party  to  appeal.” 

Therefore,  it  is  argued,  because  the  words  “ party  to  a 
cause,”  have  been  held  to  include  parties  to  an  interpleader 
issue  in  the  County  Court,  the  same  meaning  should  be 
attributed  to  the  expression  when  used  in  section  17  of  the 
Division  Courts  Act. 

The  decision  in  Feehan  v.  Bank  of  Toronto  does  not, 
however,  turn  upon  that  expression,  but  rather  upon  the 
general  language  of  section  15,  it  being  assumed,  as  in 
Withers  v.  Parker  that,  as  well  from  this  as  from  the  other 
provisions  of  the  Act,  the  Legislature  meant  to  give  the 
right  of  appeal  in  all  cases  the  trial  of  which  could  legiti- 
mately come  before  the  Court,  and  had  used  language 
which  would  apply  to  other  than  personal  actions. 

I think  the  decision  in  Withers  v.  Parker  does  not  affect 
Beswick  v.  Boffey  in  the  slightest  degree,  for  it  deals,  as 
does  Wilson  v.  Kerr , with  a statute  the  language  of  which 
is  very  different  from  the  English  County  Courts  Act  and 
our  Division  Courts  Act. 

It  is  observable  that  the  right  of  appeal  in  interpleader 
issues  in  the  County  Court  now  depends  upon  section  23 
of  the  Interpleader  Act  R S.  O.  ch.  54. 

The  fact  that  the  terms  “ party  to  a cause  ” and  “Appel- 
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lant  ” are  to  have  the  same  meaning  as  in  section  34  of  the 
County  Courts  Act,  is  against  Mr.  Shepley’s  contention, 
for  that  section  limits  their  meaning  in  such  a way  as  almost 
in  terms  to  exclude  parties  to  an  interpleader  issue.  At 
all  events  it  does  not  so  extend  it  as  to  deprive  Beswich  v. 
Boffey  of  its  application.  See  the  origin  and  object  of  the 
section  in  32  Vic.  ch.  6,  s.  5,  and  33  Vic.  ch.  7,  sec.  13,  0. 

I think  the  learned  Junior  Judge  of  the  County  Court 
was  right  in  holding  that  he  was  not  hound  to  take  down 
the  evidence  in  writing,  and  I therefore  refuse  the  motion 
for  mandamus , with  costs. 


Regina  v.  Allbright. 


Liquor  License  Act — R.  S.  0.  ch.  187 — Certiorari — Hard  labour — 
Amendment  of  conviction. 

Defendant  was  convicted  for  a third  time  of  having  sold  liquor  without  a 
license,  and  was  sentenced  to  three  months’  imprisonment  with  hard 
labour. 

Held,  following  Regina  v.  Frawley,  46  U.  0.  R.  153,  that  the  magistrate 
had  not  power  to  impose  hard  labour,  and  the  conviction  was  therefore 
invalid. 

Semble,  that  in  such  a case  a Judge  has  no  power  to  amend  the  conviction 
under  R.  S.  0.  ch.  181,  sec.  77,  as  amended  by  44  Vie.  ch.  27,  by 
striking  out  the  part  imposing  hard  labour. 

[November  1,  1881. — Osier,  J.] 

The  defendant  was  convicted,  on  the  20th  May,  1881, 
before  the  Police  Magistrate  of  the  town  of  Welland,  for 
having,  on  the  25th  of  April,  1881,  at  the  village  of  Fort 
Erie,  in  the  county  of  Welland,  sold  liquor  without  the 
license  therefor  by  law  required.  It  was  adjudged  to  be 
his  third  offence,  and  he  was  ordered  to  be  imprisoned  in 
the  common  gaol  of  the  county,  and  there  kept  at  hard 
labour  for  three  calendar  months. 

A writ  of  habeas  corpus  was  obtained  to  bring  up  the 
body  of  the  defendant,  and  a writ  of  certiorari  to  return 
the  information  evidence  and  conviction. 

4 — VOL.  ix  o.  p.  R. 
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The  gaoler  returned  to  the  writ  of  habeas  corpus  that  the 
defendant  was  in  his  custody  under  two  warrants  of  com- 
mitment annexed  thereto,  one  of  which  was  issued  upon  a 
conviction  by  which  hard  labour  was  imposed,  in  addition 
to  imprisonment;  the  other,  apparently  for  the  same  offence, 
was  upon  a conviction  which  imposed  imprisonment  only. 

The  only  conviction  returned  upon  the  certiorari  was 
one  which  imposed  imprisonment  with  hard  labour. 

W.  A.  Foster , for  the  prisoner,  moved  to  discharge  him. 

Hodgins,  Q.C.,  appeared  for  the  Crown. 

Osler,  J. — The  only  conviction  which  I can  look  at,  is 
that  which  has  been  returned  upon  the  certiorari.  By  that 
conviction  the  defendant  is  sentenced  to  three  months’ 
imprisonment  with  hard  labour. 

In  Regina  v.  Frawley , 46  U.  C.  R.  153,  it  was  expressly 
held  that  the  power  to  imprison,  conferred  upon  the 
Ontario  Legislature  by  the  British  North  American  Act, 
section  92,  does  not  include  the  power  to  add  hard  labour 
to  imprisonment.  This  conviction  is,  therefore,  on  that 
ground,  invalid. 

Mr.  Foster  contended  that  those  sections  of  the  Liquor 
License  Act  which  limit  the  number  of  licenses  to  be  issued 
in  any  municipality  are  ultra  vires  of  the  Ontario  Legisla- 
ture, and  therefore  the  section  which  requires  "a  license  to 
sell  liquor  is  ultra  vires  also.  He  relied  upon  the  opinion 
expressed  by  my  brother  Cameron  in  Regina  v.  Howard, 
45  U.  C.  R.  346,  and  the  case  of  the  City  of  Fredericton 
v.  The  Queen,  3 Sup.  Ct.  505.  The  point  however  was  not 
in  judgment  in  those  cases,  and  sitting  as  a single  Judge 
in  Court,  I prefer  not  to  express  any  opinion  upon  it, 
unless  it  becomes  absolutely  necessary  to  do  so ; and  I can 
dispose  of  the  matter  upon  the  other  ground. 

Mr.  Hodgins  urged  that  I should  amend  the  conviction 
by  striking  out  that  part  of  it  which  imposes  hard  labour. 
He  referred  to  R.  S.  0.  ch.  181,  sec.  77,  sub-sec.  2,  and  to 
Regina  v.  Lake,  7 P.  R.  p.  235  ; and  Regina  v.  Black,  43 
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U.  C.  R 180.  The  statute  however  is  not  imperative,  and 
I have  great  doubt  as  to  my  power  to  amend  under  it. 

The  section,  as  amended  by  the  Act  of  last  session,  44 
Vic.  ch.  27,  sec.  7,  provides  that  no  conviction  or  warrant 
enforcing  the  same  * * shall  be  held  insufficient  or 

O 

invalid  by  reason  of  any  variance  between  the  information 
or  conviction,  or  by  reason  of  any  other  defect  in  form  or 
substance,  provided  it  can  be  understood  that  it  was  made 
for  an  offence  against  some  provision  of  the  Act  within  the 
jurisdiction  of  the  magistrate,  and  provided  there  is  evi- 
dence to  prove  the  offence,  and  that  no  greater  penalty  or 
punishment  is  imposed  than  is  authorized  by  the  Act. 

The  conviction  in  question,  as  I have  said,  does  impose 
a greater  penalty  or  punishment  than  the  Legislature  had 
any  power  to  authorize. 

Sub-section  2. — Upon  any  application  to  quash  such 
conviction  or  other  process  or  proceeding,  whether  upon 
appeal  or  habeas  corpus,  the  Court  or  Judge  shall  dispose 
of  such  application  upon  the  merits,  notwithstanding  any 
such  variance  or  defect  as  aforesaid,  and  in  all  cases  where 
it  appears  that  the  merits  have  been  tried,  and  that  the 
conviction  or  proceeding  is  sufficient  and  valid  under  this 
Act  or  otherwise,  such  conviction  shall  be  affirmed,  or 
shall  not  be  quashed,  and  the  Court  or  Judge  may  amend 
the  same  if  necessary. 

The  conviction  before  me  is  invalid  and  insufficient. 

This  power  to  amend  a conviction  when  returned  upon 
certiorari  with  habeas  corpus  or  otherwise,  is  not  given  by 
any  Dominion  statute  in  the  case  of  convictions  under  the 
Summary*  Convictions  Act,  32  & 33  Vic.,  ch.  31.  It  exists 
to  a limited  extent  in  England  under  the  Imperial  Acts  : 
see  Paley  on  Convictions,  6th  ed.,  pp.  180  and  307 ; 
Imperial  Act  12  & 13  Vic.  ch.  45,  section  7. 

I prefer  not  to  enter  upon  any  discussion  of  the  ques- 
tion, whether  the  procedure  before  Justices  and  the  amend- 
ment of  convictions  are  matters  of  procedure  only,  and 
therefore  within  the  sole  jurisdiction  of  the  Dominion 
Parliament.  The  Ontario  Legislature  has  repealed  the 
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Summary  Convictions  Act  of  Canada,  Consol.  Stat.  C.,  ch. 
103,  so  far  as  it  related  to  Ontario,  by  38  Yic.  ch.  4,  0., 
now  R S.  0.,  ch.  74,  and  adopted  the  procedure  under  the 
Dominion  Act. 

Looking  at  the  recent  amendment  of  section  77,  it 
appears  to  me  that  the  Legislature  did  not  intend  to 
impose  upon  a Judge  the  duty  or  to  confer  upon  him  the 
power  to  make  any  alteration  in  the  sentencing  part  of  the 
conviction.  After  more  than  one  amendment,  the  section 
as  it  now  stands  provides  that  the  conviction  or  proceeding 
shall  not  be  held  defective,  “ provided,  ( inter  alia),  that  no 
greater  penalty  or  punishment  is  imposed  than  is  authorized 
by  this  Act.”  This  is  very  different  language  from  that 
which  was  under  consideration  in  the  two  cases  cited  by 
Mr.  Hodgins,  already  referred  to,  and  I shall  leave  it  for  the 
full  Court,  upon  any  motion  which  may  be  made  to  quash 
the  conviction,  or  for  the  Court  of  Appeal,  upon  any  appeal 
from  the  present  decision,  to  determine  whether  such  an 
amendment  can  or  ought  to  be  made. 

To  amend  formal  errors  and  defects  in  a conviction,  for 
the  sentence  and  judgment  of  which  the  magistrate,  who 
has  at  least  seen  and  heard  the  witnesses,  is  responsible,  is 
one  thing ; to  assume  the  task  of  correcting  it,  which  is  in 
fact  imposing  the  proper  sentence,  and  thus  acting  upon 
the  meagre,  defective,  and  generally,  in  all  respects,  unsatis- 
fatory  evidence  returned  upon  a certiorari,  is  another  and 
entirely  different  thing. 

For  the  present  I act  upon  my  own  view  of  the  Act, 
and  order  the  prisoner  to  be  discharged. 
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Regina  y.  Duquette. 


Liquor  License  Act — Dickinson’s  Island — Indian  land — Sale  of  liquor. 

Defendant  was  convicted  for  selling  liquor  without  a license  on  Dickinson’s 
Island,  in  Lake  St.  Francis. 

Held,  on  an  application  for  a certiorari,  1 . That  the  island  was  part  of 
the  county  of  Glengarry,  and  therefore  within  the  jurisdiction  of  the 
police  magistrate.  2.  That  the  Liquor  License  Act  applies  to  Indian 
land  under  lease  from  the  Crown  to  a private  individual.  3.  That  only 
the  holder  of  a license  can  be  prosecuted  under  section  43  of  the  above 
Act,  for  selling  liquor  on  prohibited  days. 

[November  1,  1881. — Osier,  J.] 

Aylesworth  moved  for  a writ  of  certiorari  to  remove  a 
conviction  made  by  the  police  magistrate  of  the  Town  of 
Cornwall  against  one  Joseph  Duquette  for  selling  liquor 
without  a license. 

The  sale  took  place  on  one  of  the  islands  in  Lake  St. 
Francis,  known  as  Dickinson’s  Island. 

Three  objections  were  taken  to  the  conviction : — 

1.  That  Dickinson’s  Island  is  not  within  the  Province  of 
Ontario,  but  is  part  of  the  Province  of  Quebec. 

2.  That  the  island  formed  part  of  an  Indian  Reserve,  and 
the  offence  of  selling  liquor  thereon,  with  or  without 
license,  was  punishable  under  the  Indian  Act  of  1880,  and 
could  not  be  dealt  with  under  the  Liquor  License  Act. 

3.  That  the  sale  was  on  a Sunday,  and  the  conviction 
should  therefore  have  been  for  that  offence  under  the 
appropriate  section  of  the  License  Act,  R.  S.  0.  ch.  181. 


Oslek,  J. — I think  the  conviction  is  not  open  to  any  of 
the  objections  which  have  been  urged  against  it.  On  the 
evidence  before  the  magistrate  it  appears  that  Dickenson’s 
Island  is  in  Lake  St.  Francis,  and  north  of  the  middle  of 
the  lake ; and  that,  if  the  outlines  of  the  township  of 
Charlottenburgh,  in  the  County  of  Glengarry,  were  pro- 
longed to  the  middle  of  Lake  St,  Francis,  the  island  would 
be  wholly  within  those  limits.  It  was  argued  that,  upon 
the  true  construction  of  the  descriptions  given  of  the 
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boundaries  between  Upper  and  Lower  Canada  in  ancient 
Royal  proclamations  and  commissions  to  Governors 
General,  the  north  shore  of  Lake  St.  Francis  was  the 
boundary,  and  that  the  Island  therefore  belonged  to  the 
Province  of  Quebec. 

It  is,  however,  quite  unnecessary  to  consider  these 
instruments,  for  the  matter  was  definitely  settled  by  the 
Act  of  the  Legislature  of  the  United  Provinces,  Con.  Stat. 
U.  C.  cap.  3,  sec.  7,  which  enacts  that  the  limits  of  the 
townships  in  the  County  of  Glengarry  shall  extend  to  the 
middle  of  Lake  St.  Francis  and  to  the  middle  of  the  main 
channel  of  the  River  St.  Lawrence ; and,  unless  therein 
otherwise  provided,  shall  also  include  the  islands,  the  whole 
or  the  greater  part  of  which,  are  confined  within  the  out- 
lines of  the  said  townships  so  prolonged.  See  also  Con. 
Stat.  L.  C.  ch.  75,  sec.  1,  sec. ‘62. 

Sec.  7 of  ch.  3,  C.  S.  U.  C.  is  still,  I apprehend,  the 
governing  enactment,  though  it  is  repeated  in  R.  S.  O.  ch. 
5,  sec.  9. 

It  is  somewhat  singular  that,  in  the  Act  38  Vic.  ch. 
5 0.  (now  R.  S.  O.  ch.  3)  intituled  “ An  Act  respecting  the 
boundary  between  the  Provinces  of  Ontario  and  Quebec,” 
passed  in  pursuance  of  34  & 35  Vic.  ch.  28,  Imp.  Act,  and 
intended  to  determine  the  point  at  the  head  of  Lake 
Temiscamingue  from  whence  the  Province  boundary  should 
run  north,  no  notice  is  taken  of  the  Act  of  1860,  23  Vic. 
ch.  21,  by  which  the  true  course  and  situation  of  the  line  of 
division  mentioned  in  the  Royal  Proclamation  of  the  18th 
of  June,  1791,  was  determined  and  declared,  and  errors 
therein  corrected.  The  proclamation  only  is  referred  to, 
and  recited  as  if  the  division  line  from  Lake  St.  Francis  to 
the  Ottawa  River  and  thence  to  Lake  Temiscamingue  still 
depended  upon  that. 

As  to  the  second  objection,  the  evidence  shews  that  the 
island  has,  for  many  years  past,  been  leased  by  the  Crown 
to  various  persons,  and  is  now  under  lease  to  Mr.  Dickinson. 
Although  Indian  land  in  one  sense,  it  is  not  a reserve,  or 
special  reserve,  as  it  could  not,  in  that  case,  have  been 


EE  GAUTHREAUX’S  BAIL. 


31 


leased.  (See  Indian  Act  of  1880,  sec.  2,  sub-secs.  6,  7,  8,  sec. 
36.)  And  it  is  only  to  sales  of  liquor  on  the  reserves,  or 
special  reserves,  that  the  prohibition  contained  in  sec.  90 
applies.  There  is  therefore  no  reason  why  the  Liquor 
License  Act  should  not  be  in  full  force  in  the  territory  in 
question. 

The  third  objection  also  fails.  It  is  only  the  holder  of  a 
license  who  can  be  prosecuted  under  sec.  43  for  selling  on 
prohibited  days. 

I therefore  refuse  the  certiorari. 


Re  Gauthreaux’s  Bail. 

Bail — Estreat — Recitals  in  recognizance. 

A recognizance  of  bail  put  in  on  behalf  of  a prisoner,  recited  that  he  had 
been  indicted  at  the  Court  of  General  Session  of  the  Peace  for  two 
separate  offences,  and  the  condition  was,  that  he  should  appear  at  the 
next  sittings  of  said  Court,  and  plead  to  such  indictment  as  might  be 
found  against  him  by  the  Grand  Jury.  At  the  next  of  said  sittings  the 
accused  did  not  appear,  and  no  newT  indictment  was  found  against  him. 
Held,  that  the  recitals  sufficiently  shewed  the  intention  to  be  that  the 
accused  should  appear  and  answer  the  indictments  already  found,  and 
that  an  order  estreating  the  recognizance  was  properly  made. 

[November  1,  1881. — Osier,  J.] 

N.  Murphy,  on  behalf  of  one  M.  E.  Robson,  moved  for  a 
writ  of  certiorari  directed  to  the  sheriff,  the  Clerk  of  the 
Peace,  and  the  chairman  of  the  General  Sessions  of  the 
Peace  of  the  County  of  York,  to  remove  into  this  Court 
the  writ  of  capias,  the  bond  or  recognizance  of  the  appli- 
cant, and  the  order  and  proceedings  of  the  General 
Sessions  estreating  the  same.  He  filed  an  affidavit  of 
Mr.  BigelowT,  to  which  was  annexed  a copy  of  a recogni- 
zance entered  into  by  one  Gauthreaux  and  the  applicant 
on  the  29th  July  1881. 

It  recited  that  Gauthreaux  had  been  indicted  at  the 
Court  of  General  Sessions  of  the  Peace  for  the  County  of 
York,  for  a larceny  committed  on  the  25th  April,  1881, 
and  had  also  been  indicted  at  the  same  Sessions  for  an- 
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other  larceny  committed  on  the  22nd  April,  1881,  and 
that  the  order  of  the  Hon.  Mr.  Justice  Galt,  dated  the 
9th  July,  1881,  it  had  been  ordered  that  he  should  be 
admitted  to  bail,  upon  furnishing  security  to  the  satisfac- 
tion of  the  County  Crown  attorney,  who  had  approved  of 
the  applicant  as  such  surety.  The  condition  of  the  recog- 
nizance was  then  declared  to  be  that  if  Gauthreaux  would 
appear  at  the  next  Court  of  General  Sessions  of  the 
Peace,  to  be  holden  in  and  for  the  County  of  York,  and 
there  surrender  himself  into  the  custody  of  the  keeper  of 
the  common  gaol  there,  and  plead  to  such  indictment  as 
might  be  found  against  him  by  the  grand  jury,  for  and  in 
respect  to  the  charge  aforesaid,  and  take  his  trial  upon  the 
same,  &c.,  then  the  recognizance  to  be  void,  or  else,  &c. 

Mr.  Bigelow’s  affidavit  further  stated  that  at  the  last  sit- 
tings of  the  Court  of  General  Sessions  for  the  county  of 
York,  no  true  bill  was  found  by  the  grand  jury  of  said 
Court  against  Gauthreaux,  as  he  was  informed  and  be- 
lieved, nor  was  Gauthreaux  called  upon  to  plead  to  any 
indictment  theretofore  found  against  him  by  any  grand 
jury  of  the  said  Court ; nor  was  he  called  at  all  until  after 
the  grand  j ury  of  the  said  last  Court  had  been  discharged : 
that  after  the  grand  and  petit  juries  had  been  discharged, 
the  county  atttorney  moved  to  estreat  the  recognizances 
Gauthreaux  and  Robson,  which  the  learned  chairman  of 
the  Sessions  ordered  to  be  done,  notwithstanding  it  was 
opposed  on  the  ground  that  no  forfeiture  of  the  same  had 
taken  place.  . 

It  was  admitted  that  Gauthreaux  had  not  appeared  at 
such  Sessions. 

Osler.  J. — Mr.  Murphy  objected  to  the  order  of  the  Ses- 
sions estreating  the  recognizance  and  the  proceedings  taken 
thereon,  contending  that  in  its  terms  it  is  a recognizance 
to  appear  and  answer  an  indictment  which  may  be  found 
and  preferred  aganst  his  principal  at  the  succeeding  Court 
by  the  grand  jury  at  such  Court ; and  none  having  been 
preferred,  the  recognizance  has  not  been  forfeited.  I think, 
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however,  it  sufficiently  appears  from  the  recital  that  the 
principal  was  bailed  to  answer  the  indictments  which  had 
already  been  found.  It  is  carelessly  drawn ; but  that  is,  in 
my  opinion,  its  meaning,  as  gathered  from  the  whole  in- 
strument. Recitals  shew  the  interests  of  the  parties,  the 
characters  in  which  they  are  made  parties,  and  the  objects 
to  be  effected,  and  of  course  they  serve  the  same  purpose 
in  a recognizance  as  in  a deed. 

There  is  nothing  in  the  other  objection  which  Mr.  Mur- 
phy suggests,  viz.,  that  the  recognizance  is  to  appear  and 
answer  to  two  indictments. 

I think  the  recognizance  was  forfeited  and  has  been 
properly  estreated. 

Certiorari  refused . 


Lawless  v.  Radford. 


Replevin — Seizure — Sheriff, 

In  replevin,  a County  Court  Judge  made  an  order  when  the  writ  was 
granted,  directing  the  sheriff  to  seize  the  goods  and  hold  them  subject 
to  requisition  by  the  plaintiff  to  replevin  to  him.  The  sheriff  seized 
the  goods,  but  did  not  take  a bond  as  directed  by  R.  S.  0.  ch.  53,  sec.  11. 
Held,  that  this  order  did  not  do  away  with  the  necessity  of  taking  a bond, 
and  the  seizure  was  set  aside,  with  costs  to  be  paid  by  the  sheriff. 

[November  28,  1881. — The  Master.  ] 

The  Judge  of  the  County  Court  of  Prince  Edward 
County  made  an  order  for  a writ  of  replevin  to  issue 
directed  to  the  sheriff  of  that  county  to  replevy  the  pro- 
perty therein  claimed  by  the  plaintiff,  “ or  in  the  option  of 
the  plaintiff  to  be  exercised  by  notice  to  the  sheriff  within 
three  days  from  this  date,  that  the  sheriff  do  take  and 
retain  the  said  property  until  the  further  order  of  the 
Court,  instead  of  at  once  replying  the  same  to  the  plaintiff.” 
The  sheriff  took  the  goods  and  retained  them  on  the  notice 
of  the  plaintiff  until  the  further  order  of  the  the  Court,  but 
did  not  take  a bond  for  the  return  of  the  goods  as  pro- 
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vided  for  by  R.  S.  0.  ch.  53,  sec.  11.  An  order  was  made 
in  Chambers  setting  aside  the  seizure  as  irregular,  and 
directing  the  sheriff  to  re-deliver  the  goods  to  the  defen- 
dant. The  question  of  costs  was  reserved  until  the  sheriff 
should  be  made  a party  to  the  motion. 

The  defendant  then  served  notice  upon  the  sheriff  that 
a motion  would  be  made  for  payment  of  the  costs  by  him 
of  the  application  to  set  aside  the  seizure.  On  the  return 
of  the  motion  an  affidavit  of  the  sheriff  was  put  in  stating 
that  he  was  misled  by  the  order  made  by  the  County 
Court  Judge  when  the  writ  was  granted,  which  directed 
him  to  seize  the  goods,  and  to  hold  them  as  above  stated : 
that  he  believed  the  effect  of  the  order  was  to  dispense 
with  the  statutory  bond,  and  this  also  was  the  view  stated 
to  him  by  the  plaintiff’s  solicitor. 

H.  Symons,  for  the  motion. 

A.  Cassels,  contra. 

The  Master. — I do  not  see  how  the  sheriff  could  do 
anything  other  than  he  is  directed  by  the  Replevin  Act. 
Section  11  states  distinctly  that  no  act  shall  be  done  under 
the  writ  until  the  security  is  furnished.  There  could  be 
no  mistake  about  this.  The  Judge’s  order  does  not  dispense 
with  the  security,  it  merely  directs  what  is  to  be  done 
with  the  goods;  and  even  if  it  had  directed  that  no  security 
should  be  taken,  I think  the  sheriff  would  still  have  been 
bound  to  have  kept  himself  within  section  11.  I must 
therefore  make  an  order  that  the  sheriff  pay  the  costs  of 
the  application,  and  also  the  costs  occasioned  by  bringing 
him  before  the  Court. 

On  appeal,  Wilson  C.  J.,  refused  to  interfere  with  the 
Master’s  order. 
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Elliot  v.  Capell. 

A ttachment — Garnishee — Costs. 

A defendant  who  has  obtained  executions  upon  a rule  of  Court  for  the 
judgment  of  costs  of  the  day  by  the  plaintiff,  is  under  R.  S.  0.  ch.  67, 
see.  12,  and  ch.  66,  sec.  72,  a judgment  creditor,  and  entitled  to  gar- 
nish moneys  due  by  the  plaintiff. 

JSemble,  the  question  of  the  validity  of  a judgment  should  not  be  argued 
on  the  return  of  a garnishee  summons,  but  should  be  raised  on  an  appli- 
cation to  set  aside  tbe  execution. 

An  affidavit  entitled  in  the  Q.  B.,  and  sworn  before  the  Judicature  Act 
came  into  force,  might  under  sec.  11,  sub-secs.  2 and  3,  be  made  the 
foundation  of  an  order  in  the  Q.  B.  Division. 

[September  13,  1881. — The  Master .] 
[September  21,  1881. — Osier , J.] 

This  was  an  action  of  slander,  which  was  entered  for  trial 
in  1874.  The  plaintiff  withdrew  the  record,  and  the  defen- 
dant took  out  a side  bar  rule  for  the  costs  of  the  day. 
These  costs  were  never  paid,  and  after  the  lapse  of  seven 
years  the  defendant  applied  for  an  attaching  order  against 
some  moneys  due  to  the  plaintiff. 

Aylesworth , for  the  plaintiff,  opposed  the  application  on 
the  ground  that  the  case  had  been  settled,  and  the  judg- 
ment satisfied,  and  also  on  the  ground  that  the  defendant 
could  not  garnish  under  a judgment  for  costs.  He  also 
took  objection  to  the  affidavit  filed  by  the  judgment  credi- 
tor, it  being  entitled  in  the  Queen’s  Bench  and  not  in  the 
High  Court  of  Justice.  It  was  sworn  on  the  18th  August, 
1881. 

J.  H.  Macdonald , contra. 

The  Master. — The  point  in  this  case  comes  before  me 
in  a peculiar  manner.  The  judgment  debtor  attacks  the 
judgment — he  says  it  is  satisfied.  No  objection  was  taken 
on  the  argument  to  this  course,  which  perhaps  the  debtor 
could  not  have  taken  had  it  been  objected  to.  It  would 
seem  rather  the  subject  of  a motion  to  set  aside  the  execu- 
tion, so  I shall  substantially  regard  it. 
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In  the  first  place  I allow  the  filing  of  a new  affidavit  by 
the  judgment  creditor  to  avoid  the  objection  of  the  wrong 
entitling.  A qualified  right  to  do  so  was  reserved  to  the 
judgment  creditor  by  the  learned  Judge  who  granted  the 
garnishing  order.  I allow  it  for  this  reason  : that  all  rights 
remain  unchanged,  and  if  I were  now  first  asked  to  make 
the  order,  I should  do  it  to-day. 

An  objection  is  then  taken  to  the  right  of  Mr.  Capell  as- 
a judgment  creditor.  The  judgment  debtor  says  now  in 
argument  that  Mr.  Capell’s  execution  is  founded  not  upon 
a judgment,  but  upon  a rule  of  the  Court  for  payment  of 
the  costs  of  the  day  upon  which  a fieri  facias  has  issued 
under  the  statute,  and  so  that  he  is  not  within  the  mean- 
ing of  the  rule  for  the  attachment  of  debts  by  a judgment 
creditor.  The  affidavits  on  both  sides  treat  Mr.  Capell  as  a 
judgment  creditor;  but  the  fact  is,  as  the  judgment  debtor 
contends,  by  the  admission  of  all  parties,  that  the  fi.  fa. 
has  issued  upon  a rule  of  Court  for  the  payment  of  costs  of 
the  day. 

I have  referred  to  the  cases  cited : Cremetti  v.  Grom,  4 
Q.  B.  D.  225,  and  Re  Frankland,  L.  R.  8 Q.  B.  18;  Best 
v.  Pembroke , lb.  p.  363,  to  which  I was  referred  by  Mr. 
Ayles worth,  and  I think  that  this  fact  makes  no  differ- 
ence. It  is  true  that  under  the  English  statutes,  by  a very 
strict  construction,  Mr.  Capell  would  not  for  the  present 
purpose  be  looked  upon  as  a judgment  creditor  there.  In 
L.  R.  8 Q.  B.  18,  Archibald,  J.,  expresses  something  like 
regret  that  the  enactments  did  not  provide  that  such  a 
creditor  should  be  for  this  purpose  a judgment  creditor. 
That  cannot  be  said  here.  Rev.  Stats.  Ont.,  ch.  67,  sec.  12y 
enacts  that  such  an  order  for  costs  shall  be  deemed  a judg- 
ment, and  the  person  to  receive  payment  a creditor,  and  the 
person  to  make  payment  a debtor  within  the  meaning  of 
the  Act.  And  ch.  66,  sec.  72,  enacts  that  for  the  purpose  of 
enforcing  payment  of  any  money  payable  by  such  an  order,, 
the  person  entitled  to  receive  payment  shall  be  entitled  to 
writs  of  fieri  facias,  &c.  * * and  shall  also  be  entitled 

to  attach  and  enforce  payment  of  debts  of  or  accruing  to- 
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the  person  to  pay.  in  the  same  manner  respectively,  and 
subject  to  the  same  rules  as  nearly  as  may  be  as  in  the 
case  of  a judgment  at  law,  in  a civil  action.  Nothing  further 
<can  be  required.  Mr.  Oapell  for  the  present  purpose  is  a 
judgment  creditor. 

[The  remainder  of  the  judgment  of  the  learned  Master 
related  to  the  particular  facts  of  the  case,  and  was  to  the 
effect  that  the  execution  was  still  existing.] 

Order  made  for  payment  over. 

From  this  judgment  the  plaintiff  appealed.  The  same 
counsel  were  engaged. 

Osler,  J. — T think  the  affidavit  was  sufficient.  It  was 
intituled  in  the  Queen’s  Bench,  and  sworn  on  18th  August, 
before  the  Judicature  Act  came  into  operation,  and  might 
well  be  afterwards  made  the  foundation  of  an  order  in  the 
Queen’s  Bench  Division  of  the  High  Court:  Section  11, 
and  sub-sections  2 and  3. 

I also  think  it  clear  that  on  the  rule  for  payment  of  costs  of 
the  day  the  defendant  was  entitled  to  an  attaching  order  just 
as  an  ordinary  judgment  creditor  would  be.  B.  S.  O.  ch.  67, 
sec.  12,  enacts  that  such  a rule  shall,  as  far  as  relates  to  such 
money  or  costs,  be  deemed  a judgment,  the  person  to  receive 
payment  a creditor,  and  the  person  to  make  payment  a 
debtor,  within  the  meaning  of  the  Act.  B.  S.  O.  ch.  66,  sec.  72, 
provides  that  the  person  to  receive  pa}^ment  of  any  money,  or 
payable  under  such  a rule,  shall  be  entitled  to  writs  of  fi.fa., 
&c.,  and  shall  also  be  entitled  to  attach  or  enforce  payment 
of  the  debts  of  or  accruing  to  the  person  to  pay,  in  the 
same  manner,  and  subject  to  the  same  rules  as  nearly  as 
may  be,  as  in  the  case  of  a judgment  at  law  in  a civil 
.action.  These  two  sections  were  formerly  found  in  the 
same  Act,  C.  S.  U.  C.  ch.  24,  secs.  15  and  19,  and  the  revised 
Acts  in  which  they  are  now,  for  some  good  reason,  distri- 
buted, must  be  read  and  construed  in  pari  materia. 

The  English  decisions  which  have,  been  cited  do  not 
apply,  because  (1)  The  language  of  the  Act  1 & 2 Yic.  ch. 
110,  sec.  18,  is  different.  That  only  says,  as  Archibald,  J., 
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points  out  in  Re  Frcmhland,  L.  It.  8 Q.  B.  18,  that  rules  or 
order  for  the  payment  of  money,  &c.,  shall  have  the  effect 
of,  not  that  they  shall  be  deemed  judgments ; and  (2)  There 
is  no  corresponding  provision  in  the  English  Act  to  that 
which  we  have  in  sec.  72  of  ch.  66.  It.  S.  O. 

Cremetti  v.  Grom,  4 Q.  B.  D.  225,  turns  upon  the  construc- 
tion of  Order  XLIL,  Buie  20,  the  same  as  our  marginal  Buie 
357,  which  the  defendant  does  not  and  need  not  rely  on. 

On  the  merits  as  to  the  alleged  settlement  of  the  claim 
or  abandonment  of  the  rule,  the  onus  is  on  the  plaintiff 
to  prove  it.  The  rule  is  apparently  in  full  force  and  effect, 
and  the  affidavits  as  to  the  alleged  settlement  are  contra- 
dictory. When  that  is  the  case,  the  safest  course  to  adopt, 
as  a general  rule,  is  not  to  interfere. 

Appeal  dismissed. 


Kinloch  v.  Morton. 

Rule  324 — Judgment — Execution — Ratable  division. 

Where  it  appears  that  defendant  has  no  defence,  and  has  made,  or  is  intend- 
ing to  make  a fraudulent  disposition  of  his  property,  or  is  so  dealing  with 
it  as  to  embarrass  the  plaintiff  in  reaching  it  by  execution,  the  Court 
' will,  on  motion,  under  rule  324,  upon  a proper  case  being  made,  order 
judgment  and  immediate  execution. 

In  the  event  of  other  executions  being  obtained  against  the  debtor’s  pro- 
perty before  the  time  at  which  the  plaintiff  would  be  entitled  to  issue 
executions  as  on  a judgment  in  default  of  appearance,  and  the  amount 
realized  being  insufficient  to  satisfy  all  parties,  a ratable  division  should 
be  made. 

[September  29,  1881. — Osier,  J.] 

This  was  an  action  to  recover  the  amount  of  several 
promissory  notes  made  by  the  defendant  in  favour  of  the 
plaintiff.  The  writ  was  served  personally  on  the  defend- 
ant, on  the  16th  September,  and  the  plaintiff  on  the  20th 
September  obtained  leave  to  serve  notice  of  motion  for  a 
judgment  under  rule  324. 

The  facts  disclosed  in  the  affidavits  were,  that  on  the  14th 
September,  the  defendant  admitted  to  the  plaintiff’s  solici- 
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tor,  and  informed  him,  that  he  had  on  the  25th  August 
last  sold  out  his  stock  in  trade  to  one  Scribner,  the  con- 
sideration therefor  being  an  assignment  of  two  mortgages, 
purporting  to  secure  $1,450  in  all,  the  payment  on  account 
of  which  was  deferred  for  a long  time,  and  a promised 
assignment  of  two  instalments  of  $300  each  of  another 
mortgage,  making  the  whole  consideration,  including 
accrued  interest,  $2,135.  Defendant  also  admitted  that 
Scribner  had  paid  and  that  he  had  received  no  money  on 
account  of  the  sale  : that  the  stock  in  trade  was  worth 
$2,000  at  least:  and  that  he  (defendant),  was  still  in 
possession  of  it,  and  of  the  store,  as  a kind  of  clerk  of 
Scribner’s,  at  wages  of  $1.50  per  day,  since  the  25th  August, 
up  to  which  time  he  had  been  in  possession  on  his  own 
account.  The  assignments  of  mortgage  were  not  registered ; 
they  contained  no  covenants  for  title,  nor  that  the  assignor 
would  be  responsible  for  the  moneys  secured,  or  any  part 
of  them.  The  defendant  further  said  that  he  had  never 
seen  the  lands  mentioned  in  any  of  the  mortgages,  had 
never  had  them  valued,  nor  title  examined ; and  did  not 
know  whether  they  were  a good  security  for  the  money  or 
not.  In  the  assignments,  Scribner  was  described  as  a 
“ speculator.”  The  defendant,  it  was  sworn,  had  no  other 
means  of  paying  the  plaintiff ’s  debt,  and  had  not  offered  to 
“ turn  out  ” the  mortgages  as  a security. 

Copies  of  the  affidavits  had  been  served  in  pursuance  of 
the  direction  of  the  Judge,  when  leave  was  granted  to  serve 
the  notice. 

On  the  return  of  the  notice  the  defendant  appeared  by 
counsel  and  took  several  objections  to  the  proceedings  and 
the  sufficiency  of  the  affidavits,  but  he  filed  no  affidavit  in 
answer. 

Ogden , for  the  motion. 

A ylesworth,  contra. 

Osler,  J. — I have  no  doubt  that  under  Rule  324  the 
present  motion  is  properly  made.  The  only  question  is, 
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whether  on  the  facts  shewn,  the  relief  asked  for  should  he 
granted.  The  Rule  appears  to  have  been  framed  from  G.  O. 
Chy.  271,  and  the  only  case  I find  reported  under  the  ori- 
ginal of  that  order  is  Davidson  v.  McKillop,  4 Grant,  p.  146, 
from  which  it  appears  that  the  Court  will  not  act  under  it, 
merely  because  the  plaintiff  is  anxious  to  proceed  with  his 
cause,  so  as  to  get  a speedy  judgment.  Some  special 
ground  must  he  shewn  to  entitle  him  to  judgment  and 
execution  sooner  than  he  would  obtain  them  in  the  ordinary 
course  of  the  cause.  It  is  not  enough  that  the  defendant 
has  no  defence,  nor  even  that  he  has  admitted  the  plaintiff’s 
claim.  But  where  it  also  appears  that  he  has  made,  or  is 
attempting  to  make,  a fraudulent  disposition  of  his  pro- 
perty, or  is  dealing  with  it  in  such  a manner  as  possibly  to 
prejudice,  embarrass,  or  delay  the  plaintiff  in  reaching  it 
with  an  execution,  I think  it  is  conducive  to  the  ends  of 
justice  to  permit  the  plaintiff  to  sign  judgment  and  issue 
execution  forthwith.  Such  a case  has,  I think,  been  made 
out  here,  and  therefore  I grant  the  motion.  But  I should 
as  far  as  possible,  guard  against  doing  injustice  to  other 
creditors,  whose  suits  may  be  proceeding  in  the  ordinary 
way,  for  the  rule  should  not  be  applied  for  the  purpose  of 
enabling  one  creditor  to  obtain  an  undue  advantage ; one 
of  its  primary  objects  being,  as  I take  it,  to  preserve 
property  and  prevent  it  from  being  removed  from  the 
reach  of  an  execution. 

I have  required  the  plaintiff ’s  attorney  to  file  an  affidavit, 
which  has  been  done,  denying  any  collusion  with  the  debtor, 
and  stating  that  the  application  is  not  made  with  the 
object  of  getting  any  advantage  over  any  other  creditor 
who  has  commenced  proceedings. 

Order  that  the  plaintiff  be  at  liberty  to  sign  judg- 
ment and  issue  execution  forthwith,  for  the  amount  of 
his  claim  as  endorsed  on  the  writ,  and  costs  of  suit 
including  costs  of  this  application. 

A copy  of  this  order  to  be  attached  to  the  writ  of 
execution,  and  delivered  to  the  sheriff.  If  the  property 
seized  under  the  writs  is  insufficient  to  satisfy  the  plaintiff’s 
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execution,  and  the  execution  of  any  creditor  which  may  be 
placed  in  the  sheriff’s  hands  next  after  the  plaintiff’s,  and 
before  the  time  at  which  the  plaintiff  would  be  entitled  to 
issue  execution  in  the  ordinary  way  on  a judgment  by 
default  of  appearance,  the  proceeds  of  the  sale,  less  the 
costs  of  this  application,  are  to  be  divided  ratably  between 
the  plaintiff  and  such  other  execution  creditors. 


Friendly  v.  Carter. 

Notice  of  trial — Countermand — Practice — Conflict  between  law  and  equity. 

Where  notice  of  trial  has  been  given  it  cannot  now  be  countermanded  by 
either  party. 

Where  in  matters  of  practice  there  was  a conflict  between  common  law 
and  equity  as  to  matters  not  provided  for  by  the  Judicature  Act,  the 
practice  which  is  most  convenient  is  to  be  followed.  Sec.  19  subsec. 
10  relates  to  matters  of  substantive  law,  not  of  mere  practice. 

[September,  22,  1881. — The  Master .] 
[September,  30,  1881. — Osier,  J.] 

The  plaintiff’s  solicitor  served  notice  of  trial  on  the  9th 
of  September,  1881,  and  on  the  15th  of  September  he 
countermanded  the  same.  The  defendant’s  solicitor  then 
notified  him  that  he  would  treat  the  countermand  as  a 
nullity,  and  entered  the  cause  for  trial.  The  plaintiff  then 
moved  to  have  the  cause  struck  out  of  the  assize  list. 

II.  W.  M.  Murray,  for  the  plaintiff,  contended  that  the 
common  law  provision  as  to  countermanding  notice  of  trial 
had  not  been  repealed  by  the  Judicature  Act,  and  that  it 
was  a convenient  practice  which  the  Court  had  the  power 
to  retain  and  should  retain.  He  cited  Newbiggin-by-the- 
Sea  Gas  Co.  v.  Armstrong , 13  Chy.  Div.  310. 

Perdue,  for  the  defendant,  contended  that  as  no  provi- 
sion was  made  by  the  Act  for  countermanding  notice  of 
trial  the  equity  practice  should  prevail,  and  the  notice  of 
6 — VOL.  ix  o.  p.  R. 
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trial  could  not  be  countermanded.  He  cited  Grant  v. 
Holland,  3 C.  P.  D.,  180,  and  Bustros  v.  White , 1 Q.  B.  D.r 
423.  The  notice  of  countermand  is  a statutory  provision, 
inconsistent  with  the  practice  laid  down  in  the  J udicature 
Act,  and  is  therefore  superseded. 

The  Master. — No  notice  of  countermand  can  be  given 
by  the  English  practice.  There  is  an  express  rule  against 
it.  Our  rules  do  not  contain  the  English  rule.  The 
question  is,  whether  here  a notice  of  countermand  may 
be  given. 

It  is  necessary  to  look  at  the  changes  that  have  been 
made  in  the  relations  to  one  another  of  plaintiff  and  defen- 
dant. The  right  to  countermand  has  always,  at  any  rate 
since  2 Geo.  IV.,  been  statutory,  and  the  length  of  the 
notice  of  countermand  has  been  prescribed  by  statute. 

Rule  170.— Plaintiff  may  discontinue  after  receiving  the 
defence,  where  he  has  taken  no  after  step  in  the  prosecution 
of  the  cause,  or  at  any  stage  before  receiving  the  defence  ; 
but  the  plaintiff  cannot  otherwise  withdraw  the  record  or 
discontinue  the  action  without  leave,  which  of  course  the 
Court  may  give. 

Rule  255. — When  the  pleadings  are  closed,  either  party 
may  give  notice  of  trial.  In  England  there  must  first  be 
a default  of  the  plaintiff  before  defendant  can  give  notice ; 
here  it  is  otherwise.  Plaintiff  and  defendant  stand  on  an 
equal  footing. 

Rule  260. — Notice  is  to  be  given  before  entering  the 
action  for  trial,  and,  (261),  after  notice  is  given  either 
party  may  enter  the  action  for  trial.  I do  not  see  that 
there  is  anything  to  prevent  its  being  done  immediately 
after  the  pleadings  are  closed  and  notice  has  been  given, 
or  received. 

The  defendant  here  then  might,  upon  receiving  notice  of 
trial,  have  entered  the  cause  immediately. 

Rule  171.— Where  a cause  has  been  entered  for  trial,  it 
may  be  withdrawn  on  written  consent  of  both  partiesy 
otherwise  not  without  leave  of  the  Court — Rule  170. 
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It  is  quite  time  that  we  ceased  to  speak  of  the  plaintiff 
as  dominus  litis,  at  any  rate  when  he  has  once  taken  a 
step  in  prosecution  of  the  suit  after  defence  put  in.  The 
defendant  has  after  that  time  as  much  control  as  the  plain- 
tiff in  the  prosecution  of  the  suit  and  the  time  and  manner 
of  it.  He  can  take  any  step  without  waiting  for  a default 
in  the  plaintiff.  The  parties  are  in  all  respects  upon  an 
equal  footing. 

From  all  this  it  seems  to  me  that  neither  plaintiff  nor 
defendant  can  countermand  notice  of  trial.  The  statute 
and  rules  have  made  a complete  system  as  to  all  they  treat 
of,  and  they  treat  of  the  preparations  for  the  trial,  and  the 
trial  itself,  with  great  particularity.  They  specify  as  to 
what  shall  be  notice,  and  what  shall  be  short  notice — and 
never  mention  countermand.  If  the  latter  can  be  given, 
within  what  time  ? Suppose  the  defendant  here  had 
entered  the  case  for  trial  immediately  after  receiving  notice, 
which  the  rules  seem  to  me  to  allow ; then  I suppose  rule 
171  would  apply,  and  neither  could  withdraw  without 
consent  of  the  other,  or  order  of  the  Court.  That  position 
shews  that  there  cannot  properly  be  a countermand,  in  my 
opinion.  I cannot  think  that  the  system  established  con- 
templates a countermand  at  all.  The  specified  rights  of 
the  parties  seem  to  forbid  it.  I have  seen  a suggestion 
that  until  the  matter  is  further  regulated  the  Courts  of 
Queen’s  Bench  and  Common  Pleas  will  probably  continue 
the  practice  of  those  Courts,  and  allow  a countermand;  and 
the  Chancery  Division  continue  the  practice  of  the  Court  of 
Chancery,  which  does  not  allow  a countermand.  That 
would  seem  to  me  to  be  against  the  intention  of  the  Judi- 
cature Act,  which  provides  for  uniformity  of  proceeding. 

Why  should  we  think  of  a power  to  countermand  at  all  ? 
Merely  because  it  existed  in  the  old  practice.  But  there 
are  not  two  practices  in  force — the  new  has  superseded  the 
old.  The  directions  as  to  trial  and  preparation  for  it  are 
so  minute  under  the  rules  that  it  cannot  be  intended  that 
any  thing  should  be  supplied  from  outside.  The  rules  are 
intended  to  contain  the  whole  practice  where  they  are  so 
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precise.  In  several  matters  that  I have  pointed  out,  it  is 
plain  that  the  control  of  the  cause  which  the  plaintiff  for- 
merly had  is  taken  away,  and  the  omission  of  power  to 
either  party  to  countermand  is  in  the  same  spirit.  The 
will  of  both  parties  is,  in  many  cases,  substituted  for  the 
will  of  one  party — with  the  Court  to  judge  between  them. 

Then  how  is  it  in  particular  as  to  this  matter  ? Counter- 
mand is  not  mentioned.  Either  party  can  give  notice  of 
trial,  (255),  Suppose  the  plaintiff  to  give  it — then  either 
plaintiff  or  defendant  can  immediately  enter  the  cause  for 
trial,  (261).  It  is  not  competent  for  the  plaintiff  to  with- 
draw the  record  or  discontinue  the  action  at  that  stage, 
(170  b.).  Nor  is  it  at  any  subsequent  stage.  When  entered 
it  cannot  be  withdrawn  by  either  party  without  the  con- 
sent in  writing  of  both,  (171).  It  seems  plain  that  in  this 
course  of  practice  the  plaintiff  cannot  countermand  with- 
out violence  to  the  theory  ; and  the  law  is  the  same  if  the 
defendant  give  notice  ; either  party  may  immediately  enter 
for  trial ; and  the  legal  consequences  are  the  same — neither 
can  withdraw  after  entry,  without  the  consent  of  the  other. 

I cannot  see  in  such  a system  how  it  can  be  supposed 
that  the  power  to  either  party  to  countermand  was  con- 
templated. It  would  be  inconsistent  with  the  general 
plan.  There  is  no  place  for  such  a thing,  and  it  cannot  be 
that  any  provision  not  expressed  should  be  brought  in  by 
intendment,  that  does  not  square  with  the  general  design. 
In  fact  the  idea  would  never  enter  any  man’s  mind  that 
such  a thing  could  be,  but  for  this — that,  as  I have  said, 
the  right  to  countermand  existed  in  the  old  practice.  But 
the  old  practice  is  gone,  and  it  is  inconsistent  wfith  the  new. 

After  all  it  cannot  be  denied  that  the  fact  that  the 
English  rule  forbidding  a countermand  has  been  omitted 
in  framing  our  rules,  is  a significant  fact.  This  case  will 
be  carried  to  appeal,  whichever  way  I decide. 

I can  only  say  my  opinion  is  that  the  system  established 
by  the  rules  as  to  trial  and  preparations  for  it,  and  the 
other  rules  I have  cited,  are  inconsistent  with  either  party 
countermanding. 


Motion  dismissed , with  costs. 
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From  this  decision  the  plaintiff  appealed. 

H.  W.  M.  Murray,  for  the  appeal. 

Perdue,  contra. 

Osler,  J. — Upon  the  best  consideration  which  I have 
been  able  to  give  to  the  question,  I am  of  opinion  that  the 
view  taken  of  it  by  the  learned  Master  in  Chambers,  whose 
judgment  I have  had  the  advantage  of  reading  is  the  right 
one. 

I need  not  again  go  over  the  different  Rules  which  have 
been  referred  to  by  him. 

There  are  two  circumstances  which  appear  to  me  to  shew 
that  in  the  system  of  procedure  established  by  our  Judica- 
ture Act  and  Rules,  relative  to  the  trial  of  an  action,  there  is 
no  place  for  such  a proceeding  as  countermand  of  notice  of 
trial.  One  is,  that  either  party  may,  after  the  close  of  the 
pleadings,  give  notice  of  trial:  Rule  255;  the  other,  that  after 
notice  of  trial  has  been  given,  either  party  may  enter  the 
action  for  trial : Rule  261.  It  is  almost  a contradiction  in 
terms  to  say  that  the  plaintiff*  can  give  notice  of  trial,  when 
the  defendant  may  have  already  given,  or,  if  time  will  permit, 
may  afterwards  give  an  effectual  notice  for  the  same  Assizes. 
Nor  would  it  be  less  repugnant  to  hold  that  he  could,  by  a 
countermand,  deprive  his  opponent  of  the  absolute  right 
which  Rule  261  seems  to  confer  upon  him,  of  entering  the 
action  for  trial  after  notice  has  been  given.  In  short,  I 
think  the  former  practice  as  to  countermand  of  notice  of 
trial  is  no  longer  in  force,  because  (see  note  at  the  head  of 
the  Rules),  other  provision  has  been  made  with  which  that 
practice  is  not  consistent. 

It  is  plausibly  urged  by  the  plaintiff  that  the  omission 
from  our  Rules  of  any  Rule  corresponding  to  order  xxxvi., 
Rule  13,  of  the  English  Rules,  which  provides  expressly  that 
notice  of  trial  shall  not  be  countermanded  except  by  con- 
sent, or  by  leave  of  a Judge,  is  very  significant  of  the 
intention  of  our  Legislature  to  retain  the  right  of  counter- 
mand. I think,  however,  that  we  are  not  bound  in  this 
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particular  case  to  draw  any  inference  of  that  kind  from 
the  omission.  There  is  a difference  between  our  Rule  255, 
and  the  corresponding  English  Rule,  which  may  perhaps 
account  for  it.  Under  the  latter,  the  defendant  cannot 
give  notice  of  trial  until  the  plaintiff  has  failed  to  do 
so  for  six  weeks  after  the  close  of  the  pleadings  ; while 
ours  adopts  the  former  Chancery  practice,  G.  0.  Chy.  161, 
and  enables  either  party  to  do  so  after — that  is,  I suppose, 
at  any  time  or  immediately  after — that  stage.  It  may  very 
well  have  been  deemed  necessary  by  the  framers  of  the 
English  Rules  to  provide  expressly  that  the  plaintiff  having 
once  given  notice  of  trial,  even  in  the  interval  during 
which  the  defendant  could  not  do  so,  should  not  counter- 
mand it  without  leave  or  consent,  while  our  Legislature 
may  have  thought  such  a provision  superfluous,  owing 
to  the  altered  language  of  the  rule  based  on  the  Chan- 
cery practice,  in  which  notice  of  countermand  never 
obtained. 

I do  not  at  all  assent  to  the  defendant’s  contention  that 
sub-section  10  of  section  17  of  the  Judicature  Act,  which 
provides  that  in  all  matters  not  thereinbefore  particularly 
mentioned,  in  which  there  is  any  conflict  between  the 
rules  of  equity  and  the  rules  of  the  common  law  with 
reference  to  the  same  matter,  the  rules  of  equity  shall 
prevail,  applies  to  this  case;  and  that,  therefore,  the  former 
Chancery  practice  as  to  countermand,  should  be  adopted. 
That  was  not  a rule  of  equity.  I agree  with  the  observa- 
tion of  Cockburn,  C.  J.,  in  LaGrange  v.  McAndrew, 
4 Q.  B.  D.  210,  that  “ the  provisions  of  the  section  appear 
from  the  context  to  relate  to  matter  of  substantive  law, 
not  of  mere  practice,”  rather  than  with  the  view  of 
Lindley,  J.,  in  Grant  v.  Holland , 3 0.  P.  I).  180. 
Neither  Bustros  v.  White,  1 Q.  B.  D.  423,  nor  Atherley  v. 
Harvey,  2 Q.  B.  D.  524,  decide  anything  to  the  contrary, 
and  the  rule  now  appears  to  be,  that  where  there  was  a 
conflict  between  the  practice  of  equity  and  the  common 
law  practice  in  reference  to  the  same  matter,  that  practice 
which  appears  on  the  whole  to  be  the  most  convenient, 
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shall  be  followed.  See  Newbiggin-by-the-Sea  Gas  Co.  v. 
Armstrong,  13  Ch.  D.  310;  Nurse  v.  Durnford,  lb.,  764; 
LaGrange  v.  Me  A ndrew,  supra. 


Appeal  dismissed. 


In  re  The  Ontario  Bank  v.  Harston. 

| Territorial  district — Jurisdiction  of  stipendiary. 

The  Division  Courts  Act,  1880,  does  not  apply  to  the  Division  Courts  in 
Territorial  Divisions,  and  Unorganized  Tracts,  and  a prohibition  was 
ordered  to  restrain  a stipendiary  magistrate  from  adjudicating  upon  a 
claim  on  a promissory  note  for  $110. 

[October  1,  1881. — Osier,  J.] 

Motion  for  a writ  of  prohibition  to  the  Stipendary  Magis- 
trate of  the  Territorial  District  of  Parry  Sound,  ex  officio 
Division  Court  Judge  of  the  Territorial  District  known  as 
the  District  of  Parry  Sound. 

The  plaintiffs’  claim  was  on  a promissory  note  for  Si  10, 
made  by  the  defendant,  payable  to  the  plaintiffs,  and  was 
tried  at  the  Division  Court  held  for  the  fourth  division  of 
the  said  district  on  the  loth  August,  1881,  when  judg- 
ment was  given  in  favour  of  the  plaintiffs  for  $137.37  and 
costs. 

The  suit  was,  it  appears,  first  entered  in  the  third  division 
of  the  Territorial  District  of  Muskoka,  and  was  transferred 
thence  to  the  Parry  Sound  Division  Court,  on  the  defen- 
dant’s objection  that  the  former  Court  had  no  jurisdiction, 
as  he  was  not  resident  within  its  limits. 

At  the  trial,  the  defendant  objected  that  the  Parry  Sound 
Division  Court  had  no  jurisdiction  to  try  the  case,  as  the 
amount  sued  for  was  beyond  the  jurisdiction  of  such  Court. 
The  learned  Magistrate  overruled  the  objection,  holding,  in 
accordance  with  the  plaintiffs’  contention,  that  the  Division 
Courts  Act  of  1880  conferred  upon  Division  Courts  of  the 
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Territorial  District  the  extended  jurisdiction  which  it  con- 
ferred  upon  Division  Courts  in  Counties. 

Delamere,  for  the  motion. 

Holman,  contra. 

Osler,  J. — The  Act  relating  to  the  District  of  Parry 
Sound  and  other  Territorial  Districts  is  R.  S.  0.  ch.  7, 
section  4 of  which  authorizes  the  Lieutenant-Governor  in 
council  to  appoint  a Stipendiary  Magistrate  for  such  District,, 
to  exercise  the  magisterial,  judicial  and  other  functions 
expressed  or  provided  for  in  the  Act. 

Section  18 : The  Lieutenant-Governor  in  council  may 
divide  such  district  into  two  or  more  divisions,  in  which, 
(section  19)  a Court  shall  be  held  once  in  every  three 
months,  or  oftener. 

Section  20  enacts  that  the  Stipendiary  Magistrate  shall 
act  as  Division  Court  Judge  of  the  district,  and  shall  have 
the  like  jurisdiction  and  powers  as  are  possessed  by  the 
County  Court  Judges  in  Division  Courts  in  counties,  and 
that  the  provisions  of  the  Revised  Statutes  of  Ontario 
relating  to  Division  Courts  in  counties,  and  the  officers 
thereof,  &c.,  &c.,  shall  apply  to  the  Division  Courts  of  the 
district,  except  where  inconsistent  with  this  Act. 

The  jurisdiction  of  Division  Courts  and  Judges  in  coun- 
ties, under  R.  S.  0.  ch.  47,  sec.  54,  as  amended  by  41  Viet, 
ch.  8,  sec.  6,  was,  from  the  time  the  Revised  Act,  ch.  7, 
became  law,  (subject  to  the  exceptions  mentioned  in  the 
54th  section,)  $40  in  all  personal  actions;  and  in  all  claims 
of  debt,  covenant,  account,  breach  of  contract,  or  money 
demand  where  the  amount  or  balance  claimed  did  not 
exceed  $100. 

This  jurisdiction  was  subsequently  extended  by  the 
Division  Courts  Act  of  1880,  43  Vic.  ch.  8 to  $60  in  all 
personal  actions,  and  all  claims  for  the  recovery  of  a debt  the 
amount  or  balance  of  which  does  not  exceed  $200,  and  the 
amount,  or  original  amount  of  which,  is  ascertained  by  the 
signature  of  the  defendant,  &c. 
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The  mode  in  which  this  extended  jurisdiction  is  con- 
ferred is  by  repealing  the  word  “forty”  in  the  54th  section 
and  substituting  therefor  the  word  “ sixty,”  and  by  adding 
to  that  section  a 3rd  subsection,  the  substance  of  which  I 
have  quoted. 

The  effect  of  this  legislation  is,  that  the  Revised  Statute, 
ch.  47,  is  to  be  read  as  if  these  amendments  and  additions 
had  been  originally  contained  therein — as  if  the  substituted 
word  and  the  added  clause  had  been  therein  originally 
enacted  and  formed  part  thereof:  Allan  v.  Great  Western 
E.  W.  Co.,  33  U.  C.  R.  483 ; Scott  v.  Great  Western  E.  W. 
Co.,  23  C.  P.  182. 

If  there  had  been  no  other  clause  in  chapter  7 affecting 
the  question,  I should  have  had  no  doubt  that  the  Division 
Courts  of  the  Territorial  District  have  the  same  jurisdiction 
as  Division  Courts  in  counties  now  have,  notwithstanding 
such  jurisdiction  has  been  in  fact  conferred  by  later  legis- 
lation than  the  revised  Act. 

But  section  22  of  chapter  7 declares  that  the  provisions 
of  sections  4 to  8 inclusive,  11,  12,  and  14  to-  25  inclusive,, 
of  R.  S.  O.  ch.  90 — “An  Act  respecting  the  Administration 
of  Justice  in  Unorganized  Tracts  ” — shall  extend  and  apply 
to  each  of  the  Territorial  Districts  in  the  same  manner  and 
to  the  like  effect  as  if  they  and  each  of  them  were 
inserted  and  re-enacted  in  chapter  7. 

Of  these  sections  I need  only  refer  to  the  16th,  which 
provides  that,  subject  to  certain  exceptions,  the  said  Division 
Courts  shall  have  jusisdiction,  power  and  authority  to  hold 
plea  of  all  personal  actions  where  the  debt  or  damages 
claimed  are  not  more  than  $100. 

This  section  confers  a special  jurisdiction  upon  the  District 
Division  Courts,  different  from,  and  in  some  respects  more 
extensive  than,  any  which  was  ever  possessed  by  Division 
Courts  in  counties,  which  even  now  have  jurisdiction  in 
actions  of  tort  to  the  extent  of  $60  only.  The  provisions 
of  the  Revised  Statute  relating  to  Division  Courts  are  in  this 
respect  inconsistent  with  those  of  chapter  7,  of  which,  as  I 
have  said,  sec.  16,  ch.  90,  forms  part,  and  therefore  they  do 
7 — vol.  ix  o.  p.  R. 
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not,  under  section  20  of  chapter  7,  confer  the  jurisdiction 
of  Division  Courts  in  counties  upon  those  in  a Territorial 
District.  No  alteration  has  been  made  in  the  law  by  the 
Revised  Statutes,  as  section  20  of  chapter  7 is,  in  effect,  the 
same  as  sec.  9 of  40  Yict.  ch  24  ; which  section,  while  pro- 
viding that  a number  of  the  sections  of  the  Consol.  Stat. 
U.  C.  ch.  128,  respecting  the  administration  of  justice  in 
unorganized  tracts,  should  cease  to  apply  as  they  had  done 
to  the  Territorial  Districts,  left  section  23  and  other  sec- 
tions of  that  Act  still  applicable  and  in  force  under  31 
Yict.  ch.  35.  That  section  is  now  sec.  16  of  R.  S.  O.  ch.  90, 
and  is,  as  I have  shewn,  also  incorporated  with  and  part 
of  R.  S.  O.  ch.  7.  All  this  shews  a deliberate  intention  not 
to  interfere  with  the  special  jurisdiction  conferred  upon 
these  Courts  by  that  section,  wThich,  I am  clearly  of 
opinion,  is  the  section  which  governs  this  case. 

It  was  argued  that  the  Stipendiary  Magistrate  of  a Terri- 
torial Division  had  the  same  jurisdiction  and  powers  that 
the  Stipendiary  Magistrate  of  a Temporary  Judicial  Dis- 
trict has,  under  sec.  13  of  ch.  90,  R.  S.  O.,  and  I think  he 
has;  but  that  section  is  also  limited  by  section  16,  as 
regards  the  latter  officer,  in  the  same  way  as  sec.  20  of  the 

R.  S.  O.  ch.  7,  is  limited  by  it  as  regards  the  former. 

I do  not  see  that  any  extended  jurisdiction  is,  as  was 
argued,  expressly  or  impliedly  conferred  upon  the  Stipen- 
diary Magistrate  of  the  Territorial  Division  by  section  21 
of  chapter  7,  which  professes  to  enable  him  to  hold  any 
Division  Court  in  the  county  of  Simcoe,  and  the  Judge  or 
junior  Judge  of  that  county  to  hold  any  Division  Court  in 
the  Territorial  District. 

I have,  since  the  argument,  been  referred  to  section  14 
of  the  Division  Courts  Act  of  1880,  as  conferring  jurisdic- 
tion, in  default  of  defendant  giving  notice  disputing  it. 
But  even  if  that  section  applied  to  these  Territorial  District 
Courts  at  all,  which  I doubt,  it  would  not  serve  the  plain- 
tiff, as  it  only  relates  to  cases  in  which  the  Court  has  juris- 
diction over  the  cause  of  action,  but  which  have  been 
entered  in  the  wrong  division  : Meadv.  Creary,  8 P.  R.  380; 

S.  C.  32  U.  C.  C.  P.  1. 
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I am  therefore  of  opinion  that  the  Stipendiary  Magistrate 
of  the  District  of  Parry  Sound  had  no  jurisdiction  over  the 
claim  in  this  case,  and  that  a writ  of  prohibition  must  go 
as  prayed. 

I give  no  costs  because  the  defendant’s  application  is  a 
most  unworthy  one.  There  is  no  reasonable  doubt  that  he 
owes  the  debt,  and  that  any  possible  defence  he  had  has 
been  fully  and  fairly  tried. 


(M) 
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Petrie  v.  Guelph  Lumber  Company. 

Undertaking  to  speed  cause—  Dismissal  of  bill — Relief  from  undertaking. 

The  plaintiff  undertook,  upon  a motion  to  dismiss  his  bill,  to  bring  the 
cause  down  at  the  then  next  sittings  at  Guelph.  From  some  corres- 
pondence it  appeared  that  if  the  plaintiff  had  set  his  cause  down  for 
the  then  next  Guelph  sittings,  a postponement  would  have  been  asked 
for  and  granted,  on  the  ground  of  the  attendance  at  the  House  of 
Commons  of  a member  who  was  a defendant.  The  plaintiff  offered  to 
bring  the  cause  down  to  the  then  next  sittings  at  Toronto,  to  which  a 
conditional  consent  wras  given  ; but  the  cause  was  not  set  down.  The 
Referee  dismissed  the  bill. 

Held,  on  appeal,  reversing  the  Referee’s  decision,  that  under  the  circum- 
stances, more  fully  set  out  below,  the  plaintiff  was  relieved  from  his 
undertaking  to  bring  the  cause  down  to  Guelph,  and  that  he  was  under 
no  obligation  to  bring  the  cause  down  to  Toronto  ; and  as  no  intentional 
delay  was  shewn  on  the  part  of  the  plaintiff,  the  bill  was  restored. 

[September  1,  1881. — Ferguson,  J.] 

The  facts  sufficiently  appear  in  the  judgment. 

McCarthy , Q.  C.,  for  the  plaintiff,  the  appellant. 

S.  H.  Blake,  Q.  C.,  and  W.  Cassels,  for  respondents,  the 
defendants  other  than  the  defendant  McLean. 

Bethune,  Q.  C.,  and  Hoyles,  for  respondent,  the  defen- 
dant McLean. 

Ferguson,  J. — This  is  an  appeal  from  two  orders  made 
by  the  learned  Referee  in  Chambers  on  the  28th  of  April 
last,  dismissing  the  plain  tiff's  bill  of  complaint  with  costs, 
one  of  the  orders  being  made  on  the  application  of  the 
defendant  McLean,  and  the  other  on  the  application  of  the 
defendants  other  than  the  defendant  McLean.  The  first- 
mentioned  order  bears  date  the  22nd  of  April,  but  it  is 
said  that  it  should  have  been  dated  on  the  28th,  and  there 
is  a note  upon  it  to  this  effect. 


PETRIE  V.  GUELPH  LUMBER  CO. 


53 


The  bill  was  filed  as  early  as  the  19th  of  January,  1880. 

The  suit  is  a peculiar  one,  and  necessarily  involves  a dis- 
covery by  the  plaintiff  as  to  the  affairs  and  business  of  the 
Guelph  Lumber  Company,  not  only  at  the  time  at  which 
he  subscribed  for  stock  therein,  but  at  and  before  the  time 
of  their  incorporation,  there  having  been  a co-partnership 
having  this  name,  whose  property  and  business,  at  the 
time  of  the  incorporation,  became  the  property  and  busi- 
ness of  the  incorporated  company. 

There  appears  to  have  been  a good  deal  of  trouble  in 
regard  to  a full  production  of  documents  by  some  of  the 
defendants.  This  was,  perhaps,  not  at  all  owing  to  any 
unwillingness  to  produce  them,  but  to  .the  circumstance 
that  many,  if  not  most,  of  the  documents  and  books  were 
at  Parry  Harbour,  the  venue  being  laid  in  Guelph  ; and  the 
production  being  required  there  or  in  Toronto  ; and  it  may 
be  that  the  defendants,  the  company,  took  to  themselves 
the  privilege  frequently  assumed  by  corporations,  that  of 
carelessness  in  this  respect. 

There  was  also  a misunderstanding  and  trouble  regard- 
ing the  inspection  of  some  of  the  books  and  documents  at 
Parry  Sound,  this  attempted  inspection  being  apparently 
in  consequence  of  the  failure  in  production  by  the  defen- 
dants, the  company. 

There  was  afterwards  a production  of  the  books  and 
documents  at  Toronto,  but  it  was  not  until  the  29th  of 
December,  1880,  that  the  plaintiff  was  advised  of  the  pro- 
duction of  certain  minute  books  of  the  company,  and  it 
appears  that  the  inspection  of  these  was,  or  was  considered 
to  be,  of  importance  to  the  plaintiff  in  conducting  his  case, 
at  all  events,  they  were  such  books  as  the  plaintiff  has  a 
right  to  inspect,  and  it  frequently  happens  that  the  inspec- 
tion of  minute  books  is  quite  as  important  in  the  matter 
of  discovery  as  the  inspection  of  the  regular^  kept  books 
of  account  of  the  concern,  if  indeed  this  is  not  generally 
the  cas  e 

It  appears  that  the  plaintiff  himself,  in  the  summer  of 
1880,  went,  in  pursuance  of  an  arrangement  between  the 
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solicitors,  all  the  way  to  Parry  Harbour  to  inspect  these 
books,  and,  was  sorely  disappointed  by  not  being  per- 
mitted so  to  do.  This  was  owing  to  an  inadvertence  on 
the  part  of  the  defendants’  solicitors,  that  is,  those  who 
were  solicitors  for  the  defendants  other  than  the  defen- 
dant McLean,  and  not  to  any  intentional  conduct,  but  the 
inconvenience  to  the  plaintiff  was  nevertheless  the  same. 

It  seems  to  have  been  understood  from  an  early  time 
that  the  plaintiff’s  bill  required  certain  amendments,  and 
(as  the  plaintiff  said,)  these  amendments  could  not  be  pru- 
dently made  until  after  production  of  documents,  and 
examination  of  the  defendants.  In  this  view  the  plaintiff 
is  supported  by  the  language  of  the  learned  Vice  Chan- 
cellor Proudfoot,  in  the  case  of  Waters  v.  Burrell , 6 Pr.  R. 
at  p.  270,  where  he  says : “ It  was  well  known  to  both 
parties  that  the  plaintiff  would  probably  have  to  amend. 
It  was  the  subject  of  discussion  between  them,  and  in 
scarcely  any  case  would  it  be  prudent  to  amend  without 
knowing  what  information  could  be  got  from  the  produc- 
tions of  the  other  side.”  And  it  is  plain,  I think,  that  in 
a case  of  this  kind  the  defendants  could  not  be  so  effec- 
tively examined  before  as  after  either  a production  or  an 
inspection  of  the  books  and  documents. 

The  solicitors  seem  to  have  been  practising  on  very  easy 
and  friendly  terms,  and,  although  the  last  of  the  answers 
was  filed  on  the  9th  of  March,  1880,  the  suit  was  not, 
apparently  for  the  reasons  above  alluded  to,  amongst  others, 
brought  to  a hearing  either  in  the  spring  or  autumn  of 
1880.  I do  not,  however,  think  that  any  objection  can 
now  be  supported  on  that  ground.  After  having  examined 
all  the  correspondence  with  care,  and  considered  the  argu- 
ments, I think  that  the  counsel  for  the  plaintiff  was 
entirely  successful  in  shewing  that  for  any  delay  that 
occurred  in  1880,  his  client  was  well  and  sufficiently 
excused,  I consider  this  beyond  reasonable  doubt,  and 
that  I need  not  further  refer  to  it  or  occupy  time  or 
space  in  pointing  out  the  reasons  or  referring  to  the  corre- 
spondence that  supported  this  contention.  Besides,  it 
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appears  that  in  the  month  of  February  last  an  application 
was  made  by  the  defendant  McLean  for  an  order  dismiss- 
ing the  plaintiff’s  bill,  and  that  an  application  was  at  the 
same  time  made  by  the  plaintiff  for  an  order  for  the  cross- 
examination  of  all  the  defendants,  and  the  secretary  of 
the  company,  at  Toronto,  and  for  leave  to  amend  the  bill 
of  complaint  as  the  plaintiff  might  be  advised.  These 
two  applications  came  on  to  be  heard  together  on  the  12th 
day  of  February  last,  and  the  order  pronounced  was 
shortly  this  : The  solicitor  for  the  plaintiff  undertaking 
to  set  the  cause  down  and  bring  the  same  on  for  hearing 
at  the  then  next  sittings  of  the  Court  for  the  examination 
of  the  witnesses  and  hearing  at  the  place  where  the  venue 
was  laid  (Guelph),  the  application  of  the  defendant 
McLean  was  dismissed,  and  the  plaintiff  ordered  to  pay 
the  costs  of  it.  The  defendant  McLean  was  ordered  to 
attend  for  cross-examination  upon  his  answer  and  affidavit 
on  production  before  the  Master  at  Guelph,  and  the  appli- 
cation to  amend  was  refused,  without  prejudice  to  the  right 
of  the  plaintiff  to  renew  the  same  if  so  advised,  (with  certain 
other  provisions  as  to  costs,  to  which  it  is  unnecessary 
further  to  refer). 

It  is  stated  upon  affidavit,  that  this  order,  though  bearing 
date  the  12th  of  February,  was  not  signed  by  the  Referee 
and  issued,  till  the  8th  of  March  : and  it  appears  that  the 
sittings  of  the  Court  at  Guelph  were  to  be  held  on  the 
14th  of  March. 

After  the  making  of  this  order,  one  does  not  see  how 
the  defendants  (the  defendant  McLean,  at  all  events), 
can  rest  an  argument  for  the  dismissal  of  the  bill  upon 
alleged  delays  of  the  plaintiff  in  1880,  further  than  this, 
the  long  pendency  of  a suit  may  be  a circumstance  always 
to  be  taken  into  consideration  on  a motion  to  dismiss  for 
want  of  prosecution. 

It  appears  that  after  the  making  of  the  order  of  the  12th 
of  February,  and  on  the  same  day,  the  plaintiff’s  solicitors 
wrote  to  the  solicitors  for  the  defendant  McLean,  and  the 
solicitors  for  the  other  defendants,  similar  letters,  in  these 
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words  : “We  desire  to  give  yon  timely  notice  that  immedi- 
ately after  the  issue  of  the  order  herein,  on  Monday,  we 
shall  get  an  appointment  for  the  examination  of  the 
defendants,  and  we  propose  taking  it  for  Thursday.  This 
will  give  all  the  defendants  plenty  of  time  to  make  their 
arrangements  to  be  here.”  To  this  there  was  no  reply  from 
the  solicitors  for  McLean ; but  on  the  14th,  Mr.  W. 
Cassels,  one  of  the  firm  who  are  solicitors  for  the  defend- 
ants other  than  McLean,  replied,  addressing  his  letter  to 
Mr.  Creelman,  one  of  the  firm  who  are  solicitors  for  the 
plaintiff,  in  these  words  : “ I am  in  receipt  of  your  letter 
of  the  12th.  I have  written  Mr.  Guthrie,  in  respect  of  it. 
I cannot  consent  without  hearing  from  him.  I am  very 
much  afraid  it  would  be  impossible  for  us  to  go  down  to 
the  Guelph  sittings  this  spring.  I understand  from  my 
brother  that  it  is  doubtful  if  you  are  in  a position  to  get 
down.  In  any  event,  unless  the  house  at  Ottawa  is  over, 
it  would  be  impossible  for  Mr.  Guthrie  to  be  absent.  How- 
ever, I have  written  him  on  this  subject.” 

On  the  23rd  of  February,  the  plain  tiffs  solicitors  wrote  to 
the  solicitors  for  the  defendant  McLean,  stating  it  as  a fact 
that  Mr.  Guthrie,  being  a defendant,  was  a witness  on  his 
own  behalf.  That  he  was  also  required  as  a witness  for 
all  the  defendants.  That  he  then  took  the  objection,  that 
owing  to  the  continued  sitting  of  the  Dominion  Parliament 
he  would  not  be  able  to  attend  the  hearing  of  the  cause,  if 
the  same  were  to  take  place  at  Guelph  ; and  that  he,  Mr. 
Guthrie,  would  oppose  such  hearing ; and  referring  also  to 
the  protracted  delay  in  Chambers,  on  the  motion  to  examine 
and  amend,  saying  that  it  would  hardly  be  within  the 
bounds  of  possibility  to  bring  the  cause  on  at  Guelph,  at 
the  then  next  sittings  of  the  Court  there,  and  proposing 
to  bring  the  case  down  to  the  Toronto  sittings,  giving 
reasons  why  this  should  be  done.  A letter  much  similar 
was  sent  to  the  solicitors  for  the  other  defendants,  being 
varied,  however,  in  its  language,  apparently  on  account  of 
the  letter  that  had  been  received  from  Mr.  Cassels.  On 
the  28th  of  February,  Mr.  Cassels  answers  by  saying:  “ We 
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are  instructed  by  Mr.  Guthrie  to  consent  to  the  cause  being 
tried  at  Toronto,  provided  it  is  heard  at  the  approaching 
sittings.  If  not  heard  at  the  approaching  sittings,  venue 
to  be  changed  back  to  Guelph and  on  the  10th  of  March, 
a reply  came  from  the  solicitors  for  defendant  McLean  in 
these  words:  “We  will  agree  to  your  setting  this  cause 
down  for  hearing  at  the  approaching  sittings  at  Toronto, 
without  prejudice  in  any  way  to  our  present  position,  in 
case  you  do  not  assent  to  this  proposal.’,  These  solicitors 
had  also,  on  the  fifth  day  of  April,  given  an  undertaking 
in  these  words : “ In  the  event  of  your  applying  to  amend, 
after  having  set  the  cause  down,  we  will  not  take  the 
objection  that  the  replication  has  been  filed.  We  don’t 
think  we  can  do  more.” 

Mr.  Greelman , (one  of  the  plaintiff’s  solicitors),  who  seems 
to  have  a comprehensive  knowledge  of  the  suit,  and  of  the 
situation  and  relation  of  the  parties  to  it,  in  one  of  his 
affidavits,  says  : “I  verily  believe  that  if  the  cause  had  been 
set  down  for  hearing  at  the  last  Guelph  sittings,  the  solici- 
tors for  the  defendant  Guthrie  would  have  moved  for  a 
postponement  on  the  grounds  of  the  absence  of  the  said 
Guthrie  attending  to  his  duties  as  a member  of  the  Cana- 
dian House  of  Commons,  as  I know  all  the  defendants 
regard  the  evidence  of  the  said  Guthrie  as  of  very  great 
importance  in  their  interests.” 

Now  this  statement  is  wholly  uncontradicted,  all  the 
defendants  let  it  pass  in  silence.  When  the  plaintiff’s 
solicitors  wrote  to  the  solicitor  who  represented  McLean, 
stating  the  same  thing,  though  in  different  words,  there 
was  no  reply — no  denial.  The  firm  of  which  Mr.  Cassels 
is  a member  are  the  solicitors  for  all  the  defendants  except 
McLean,  and  I think  I must  assume  that  such  were  the 
real  facts,  and  that  they  were  known  to  all  the  parties. 
This  being  so,  if  the  cause  had  been  set  down  for  the 
Guelph  sittings  it  would  have  been  postponed,  for  the 
reason  for  such  postponement  was,  I assume,  sufficient,  all 
the  parties  seem  to  have  assumed  that  it  was.  Then,  was 
not  this  sufficient  to  relieve  the  plaintiff  from  the  under- 
8 — VOL.  IX  O.P.R. 
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taking  contained  in  the  order  of  the  12th  February,  or  can 
it  he  contended  that  he  should,  after  having  so  communi- 
cated with  all  concerned  on  the  subject,  have  gone  through 
the  form  of  setting  the  case  down  so  that  it  might  be 
postponed.  Now  I do  not  think  the  plaintiff’s  solicitors 
were  called  upon  to  do  this,  and  if  nothing  had  been  said 
or  done  in  respect  of  bringing  the  cause  on  at  the  Toronto 
sittings,  I think  the  facts  and  the  correspondence  would 
have  been  an  answer  to  an  application  made  on  the  ground 
of  a breach  of  the  undertaking.  It  has  been  argued  that 
the  plaintiff’s  solicitors  should,  if  they  thought  there  were 
grounds  on  which  they  could  be  relieved  from  the  under- 
taking, have  made  a substantial  application  for  that  purpose, 
and  not  having  done  so  they  cannot  be  relieved ; and  the 
case  Le  Merk  v.  Stanhope,  5 DeG.  & S.  247,  is  relied  on  to 
support  the  argument.  The  undertaking  in  that  case  went 
further  than  in  this,  for  there  the  undertaking  was  to  bring 
the  cause  on,  or  the  bill  should  stand  dismissed,  and  on 
default  being  made  the  plaintiff’s  case  was  virtually  out  of 
Court.  Such  is  not  the  case  here.  It  may  be  said  that  this 
is  only  a technical  difference.  The  answer  is,  that  the 
authority  of  that  case  is  invoked  for  a technical  purpose 
only.  That  case  does  not  lay  down  any  general  rule.  The 
decision  is  confined  to  the  case  itself,  and  even  if  in  other 
respects  this  Court  were  bound  to  follow  a decision  made 
nearly  thirty  years  ago  on  a point  of  practice,  I think  I 
am  bound  to  say  that  the  case  is  not  in  point. 

It  seems  to  me  that  if  delaying  the  suit  had  been  the 
plaintiff’s  object,  he  would,  upon  receiving  Mr.  Cassels’s 
letter  of  the  14th  February,  not  have  proposed  to  bring  the 
cause  on  at  Toronto.  I am  of  the  opinion  that  there  is 
good  ground  for  relieving  the  plaintiff  from  the  undertaking 
to  bring  the  cause  on  at  the  Hearing  Term  at  Guelph,  and 
that  the  offer  to  bring  it  on  at  Toronto  sittings  is  shewn  by 
the  evidence  to  have  been  honestly  made  with  a view  of 
having  the  suit  disposed  of  as  soon  as  possible,  and  I do 
not  think  that  the  undertaking  applies  to  setting  the  cause 
down  at  Toronto  at  all. 
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Then  should  the  plaintiff’s  bill  have  been  dismissed, 
because  under  all  the  circumstances  he  failed  to  set  the 
cause  down  for  the  sittings  at  Toronto.  On  this  point  I 
have  read  all  the  correspondence  and  the  evidence  with 
much  care.  I have  perused  all  the  authorities  relied  on  by 
counsel,  and  I cannot  avoid  being  of  the  opinion  that  the 
bill  should  not  have  been  dismissed  for  this  cause.  I regret 
not  having  before  me  any  of  the  reasons  of  the  learned 
Referee,  as  wdthout  these  I do  not  know  upon  what  ground 
to  proceed.  It  is  plain,  I think,  that  it  was  not  effected 
by  the  defendants  themselves  that  the  plaintiff  should  be 
in  a position  to  have  his  bill  dismissed,  if  he  failed  to  set 
the  cause  down  for  these  sittings.  Mr.  Guthrie,  through 
his  solicitor,  who  represented  all  the  defendants  except 
McLean,  in  consenting  to  the  change  of  venue  stipulated 
that  if  the  case  should  not  be  set  down  for  these  sittings, 
the  venue  should  be  changed  back  to  Guelph.  It  is  true 
that,  long  afterwards,  and  as  late  as  the  2nd  April,  the 
solicitors  threatened  to  dismiss  the  bill  unless  the  cause 
was  set  down  for  the  Toronto  sittings,  but  this  seems  to 
have  been  a second  idea.  The  first  manifestly  was,  that 
inasmuch  as  Mr.  Guthrie  could  not  attend  at  the  Guelph 
sittings,  they  would  have  the  cause  heard  at  Toronto,  if 
that  could  reasonably  be  done,  all  parties  consenting  to  it, 
and,  should  it  not  be  done,  then  the  venue  should  be 
changed  to  Guelph  and  the  cause  heard  there. 

The  solicitors  for  Mr.  McLean,  when  assenting  to  the 
change,  did  so  without  prejudice  in  any  way  to  their 
position  in  case  the  plaintiff  did  not  assent  to  the  proposal. 
It  is,  to  me,  not  an  easy  matter  to  say  precisely  what  this 
means.  Looking  at  what  the  plaintiffs’  solicitors  had 
written  to  them,  it  must  mean,  I think,  that  if  the  plaintiff 
consented  to  set  the  cause  down,  and  did  set  it  down,  for 
the  Toronto  sittings,  well  and  good ; but  if  not,  then  they 
reserved  their  rights  to  proceed  for  breach  of  the  under- 
taking to  set  the  cause  down  for  the  Guelph  sittings,  but 
according  to  the  view  I have  before  stated,  they  had  not 
such  right  to  be  preserved. 
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The  case  is  a peculiar  one,  and,  no  doubt  the  circum- 
stances of  it  cause  many  difficulties  in  getting  it  ripe  for 
hearing.  The  defendants  seem  to  claim  that  they  assisted 
the  plaintiff  in  what  was  necessary  to  get  the  cause  set 
down,  but  I cannot  think  that  any  extraordinary  generosity 
was  bestowed  upon  Mr.  Creelman  in  the  mattter  of  the 
examinations. 

Looking  at  all  the  evidence,  I think  that  delay  has  not 
been,  nor  is  it,  an  object  of  the  plaintiff;  and  that  he  has 
had  all  along,  and  still  has,  an  honest  desire  that  the  cause 
should  be  heard  without  any  unnecessary  delay.  I think 
that  no  sufficient  ground  has  been  shewn  for  the  dismissal  of 
the  plaintiff’s  bill  for  not  having  set  the  cause  down  to  be 
heard  at  the  Guelph  sittings,  or  for  not  having  set  it  down 
for  the  Toronto  sittings  of  the  Court. 

The  appeal  wTill  therefore  be  allowed,  and,  I think, 
with  costs.  The  costs  before  the  Referee  to  be  costs  in  the 
.cause. 
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King  y.  Duncan. 


Money  in  Court — Subject  matter  of  suit — Payment  out — Discretion  of  Court. 

The  plaintiffs  having  moved  for  an  injunction  to  restrain  the  sale  of  goods 
under  execution,  the  motion  was  enlarged  and  the  sale  permitted  to 
proceed,  the  money  arising  therefrom  being  directed  to  be  paid  into 
Court  to  the  credit  of  the  cause,  there  to  abide  the  further  order  of  the 
Court.  The  injunction  was  afterwards  refused. 

Held , on  appeal  from  the  Referee  ordering  payment  out,  that  the  payment 
out  of  the  fund  was  discretionary  with  the  Court,  and  that  pending  the 
appeal  to  the  Court  of  Appeal  the  same  should  remain  in  Court,  but 
might  be  paid  out  on  proper  security  being  given. 

Held,  also,  no  objection  that  the  order  refusing  the  injunction,  and  the 
order  for  payment  out  had  not  been  entered. 

[September  1,  1881. — Ferguson,  J.] 

An  appeal  from  an  order  made  by  the  Referee  in 
Chambers,  ordering  a payment  out  of  a fund  in  Court 
representing  the  subject  matter  of  the  suit. 

The  facts  sufficiently  appear  in  the  judgment. 

Thompson,  for  the  appellants,  the  plaintiffs. 

Hoyles , for  Duncan,  the  respondent,  a defendant. 


Ferguson,  J.— The  appellants,  who  sue  on  behalf 
of  themselves  and  the  other  creditors  of  the  defen- 
dant, Large,  allege  that  they  are  creditors  of  the  said 
defendant  being  the  holders  of  a promissory  note  made 
by  him,  and  liable  as  his  endorsers  for  a large  amount. 
They  allege,  amongst  many  other  things,  that  he  made  a 
chattel  mortgage  upon  the  property  to  the  defendant 
Duncan,  for  a pretended  consideration  of  $2,000  : that  the 
defendant  Duncan,  pretending  that  the  defendant  Large 
had  been  guilty  of  a breach  of  certain  provisions  of  this 
mortgage,  brought  an  action  against  him  in  the  Court  of 
Queen’s  Bench,  for  the  recovery  of  this  $2,000  ; and  that, 
by  the  fraud  and  collusion  of  the  defendants,  a judgment 
was  obtained  by  the  defendant  Duncan  against  the  defen- 
dant Large  for  this  sum,  and  an  execution  issued  thereon 
and  placed  in  the  hands  of  the  sheriff  to  be  executed  : that 
under  this  suit  the  property  was  seized,  and  advertised  for 


62 


ONTARIO  PRACTICE  REPORTS. 


sale  : that  the  defendant  Large  was  in  insolvent  circum- 
stances, and  the  effect  of  the  goods  being  sold  under  this 
suit  would  be  to  defeat  the  plaintiff’s  claim  ; and,  even  if 
the  defendant  Duncan  had  a valid  claim  (which  the  plain- 
tiffs denied),  to  give  him  a preference  over  the  plaintiffs, 
and  the  other  creditors  of  the  defendant  Large ; and 
amongst  other  kinds  of  relief  asked,  the  plaintiffs,  by  their 
bill  prayed  for  an  injunction  restraining  the  defendant 
Duncan  from  proceeding  upon  the  judgment  or  upon  the 
writs  of  execution  issued  thereon,  and  from  alienating  or 
incumbering  the  property  of  the  defendant  Large,  which 
was  in  question. 

The  plaintiffs  having  moved  for  the  injunction,  it  appears 
that  on  the  first  day  of  February  last,  an  order  was  made 
by  consent  enlarging  the  motion  till  the  fifteenth  day  of 
the  same  month,  and  allowing  the  sale  of  the  property  in 
the  meantime  pursuant  to  the  sheriff’s  advertisement 
thereof,  and  directing  that  the  moneys  arising  upon  the 
sale,  (excepting  certain  costs  of  the  sale)  should  be  paid 
into  Court  to  the  credit  of  the  cause,  there  to  abide  the 
further  order  of  the  Court.  This  order  also  restrained  the 
defendants  from  making  away  with  or  in  any  way  dispos- 
ing of  the  assets  of  the  defendant  Large,  otherwise  than 
by  this  sale. 

The  sale  took  place,  and  the  money  arising  therefrom 
was  in  pursuance  of  the  order  paid  into  Court  to  the  credit 
of  the  cause.  The  motion  was  afterwards  argued,  and 
judgment  delivered  against  the  plaintiffs’  contention, 
refusing  the  injunction. 

The  plaintiffs  then  obtained  from  the  Referee  in 
Chambers  leave  to  give  short  notice  of  motion  ; and 
accordingly  moved  in  Chambers  for  an  order  staying 
payment  out  of  Court  of  the  moneys  in  Court,  and  staying 
proceedings  by  the  defendant  Duncan  upon  the  judgment 
refusing  the  injunction,  and  under  any  order  to  be  issued 
pursuant  to  this  judgment,  pending  the  decision  of  the 
appeal,  then  about  to  be  made  to  the  Court  of  Appeal, 
from  the  judgment  refusing  the  injunction,  or  for  such 
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other  order  as  to  the  learned  Referee  might  seem 
proper. 

The  affidavits  filed  on  this  motion  stated,  amongst  many 
other  things,  that  the  plaintiffs  had  given  notice  of 
intention  to  appeal  to  the  Court  of  Appeal  from  the  afore- 
said judgment : that  security  for  costs  in  appeal  was  being 
perfected  rapidly,  as  rapidly  as  reasonably  possible,  I 
think : that  the  defendant  Duncan  had  sold  out  his 
business  in  Toronto,  and  had  removed  from  the  city ; that 
it  was  believed  by  the  deponents  that  nothing  could  be 
recovered  from  him,  and  that  if  the  money  were  paid  out 
of  Court  to  him  it  would  be  wholly  lost  to  the  plaintiffs 
and  the  other  creditors  of  the  defendant  Large,  and  that 
it  would  be  useless  further  to  prosecute  the  appeal : that 
the  intention  to  prosecute  the  appeal  was  bona  fide,  and 
that  the  solicitor  for  the  defendant  Duncan  was  taking 
steps  to  issue  the  order  pursuant  to  the  judgment  refusing 
the  injunction,  under  which,  I presume,  it  was  apprehended 
the  money  would  be  paid  out  of  Court  to  the  defendant 
Duncan,  unless  the  order  moved  for  in  Chambers  was 
obtained. 

Under  these  circumstances  the  learned  Referee  refused 
the  application  ; considering  (as  was  stated  at  the  bar), 
that  he  was  bound  by  the  unreported  judgment  of  the 
present  Chief  Justice  of  Ontario,  in  the  case  Billington  v. 
The  Provincial  Insurance  Company,  post  p.  67,  and  the 
authorities  referred  to  in  that  case  ; and  from  the  decision 
of  the  Referee  is  the  present  appeal. 

Counsel  for  the  respondent  relied  upon  the  authority  of 
the  case  Atherton  v.  British  Nation  Assurance  Company 
L.  R.  5 Chy.  App.  720,  as  well  as  the  case  of  Billington 
v.  The  Provincial  Ins.  Co.,  and  the  cases  there  referred  to, 
and  contended  that  the  decision  of  the  learned  Referee  in 
Chambers  was  right,  as  there  was  no  good  reason  why  the 
money  should  not  be  paid  out  of  Court  to  the  defendant 
Duncan,  the  respondent. 

The  contention  of  the  appellants’  counsel  was,  that  these 
cases  did  not  apply,  because  the  money  in  Court  in  this  case 
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was,  or  represented,  the  whole  subject  matter  of  the  litiga- 
tion : that  it  was  not  paid  into  Court  for  any  specific  purpose 
that  had  been  satisfied,  but  “ to  abide  the  further  order  of 
the  Court”  ; that  the  retaining  of  it  in  Court  was  a matter 
of  discretion,  and  that  the  evidence  shewed  the  circum- 
stances to  be  such  that  the  money  should  not,  pending  the 
appeal  to  the  Court  of  Appeal,  be  paid  out  to  the 
respondent. 

In  the  case  of  Billington  v.  The  Provincial  Ins.  Co.,  post 
p.  67,  the  order  was  by  consent,  and  was  that  $7,800,  should 
be  paid  into  Court  by  the  defendants  for  the  purpose  of 
appealing  to  the  Court  of  Appeal,  instead  of  their  filing  in 
this  Court  the  bond  required  to  be  filed  by  the  statute  and 
the  rules  of  that  Court.  The  money  was  paid  in  to  answer 
the  judgment  of  the  Court  of  Appeal,  and  that  only.  The 
case  was  decided  upon  the  principle  that  wdien  money  has 
been  paid  into  Court  for  a specific  purpose,  and  that  purpose 
has  been  answered  in  favour  of  the  party  paying  it  in,  it 
will  be  paid  out  to  that  party.  All  the  cases  referred  to  in 
the  judgment  of  the  learned  Chief  Justice  are  of  the  same 
character,  and  proceeded  upon  the  same  principle,  which 
there  can  be  no  reasonable  doubt  is  a sound  one. 

In  Atherton  v.  The  British  Nation  Ins.  Co.,  the  suit  was 
for  a sum  of  money  demanded  by  the  plaintiff  from  the 
defendant.  The  Master  of  the  Rolls  held  that  the  plaintiff’s 
claim  wTas  well  founded,  and  ordered  the  money  to  be  paid 
to  him.  The  defendant  appealed,  and  the  money  was 
ordered  to  be  paid  into  Court  pending  the  appeal.  Lord 
Justice  James,  in  the  judgment,  says  : “ The  money  was 
brought  into  Court  as  the  price  for  staying  execution  of 
the  decree  until  the  appeal  had  been  heard.  The  plaintiff 
has  failed  before  the  Court  of  Appeal,  and  he  has  now  no 
longer  any  claim  to  the  execution.  The  reason  for  which 
the  money  was  brought  into  Court  no  longer  exists,  and  it 
is  my  duty  to  put  the  parties  in  the  same  position  as  if  the 
Master  of  the  Rolls  had  done  what  the  Court  of  Appeal 
says  he  ought  to  have  done,  namely,  dismissed  the  bill 
with  costs.”  Now,  I think  this  case  is  one  in  character  the 
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same  as  Billington  v.  The  Provincial  Ins.  Co.,  and  the 
cases  there  referred  to.  The  money  was  paid  into  Court 
for  a specific  purpose,  and  that  purpose  was  answered  in 
favour  of  the  party  paying  it  in. 

In  the  case  of  The  Mayor , &c.,  of  Gloucester  v.  Wood,  3 
Hare  131,  the  amount  of  the  legacy  in  question  had,  at  an 
early|stage  of  the  cause,  been  paid  into  Court,  and  invested 
in  stock  in  the  name  of  the  accountant  general  in  trust  in 
the  cause,  to  abide  the  event  of  the  suit.  At  the  hearing 
the  Vice-Chancellor  was  of  the  opinion  that  the  plain- 
tiffs had  not  established  their  right  to  the  legacy  they 
claimed,  and  made  a decree  dismissing  the  bill,  and,  as  a 
a consequence  of  that  decree,  directed  that  the  money 
which  had  been  paid  into  Court  by  the  executors  should 
be  returned  to  them.  The  plaintiffs  then  moved  that 
no  part  of  the  stock  standing  to  the  credit  of  the  cause 
might  be  paid  out  of  Court  until  further  order,  &c.  The 
motion  was  supported  by  an  affidavit  of  the  solicitor  of 
the  plaintiffs,  stating  that  the  plaintiffs  had  been  advised 
by  counsel  to  appeal  from  the  decree,  and  had  instructed 
the  deponent  to  take  the  necessary  proceedings  for  that 
purpose,  and  that  it  was  intended  to  institute  such  appeal 
as  soon  as  the  rules  and  practice  of  Court  would  permit, 
and  to  prosecute  the  same  without  any  unnecessary  delay. 
The  motion  was  considered  by  the  Vice-Chancellor  as  one 
to  stay  so  much  of  the  decree  as  directed  a return  of  the 
money  to  the  executors,  pending  the  appeal ; and  he  was 
of  the  opinion  that  he  should  accede  to  the  plaintiffs’  appli- 
cation, giving  the  defendant  leave  to  apply  for  payment  of 
the  money  out  of  Court  in  conformity  with  the  decree, 
upon  security  being  given  by  them  to  refund  the  money  in 
case  the  decree  should  be  reversed.  In  that  case  many  of 
the  preceding  cases,  including  W alburn  v.  Ingilby,  1 Myl.  & 
K.  61,  and  The  King  of  Spain  v.  Machado,  lb.  85,  note, 
were  considered,  and  the  learned  Judge  said : “ And  by 
these  cases  it  appears  that  the  Court  does  not  require  a 
case  of  irreparable  mischief  to  be  made  out  as  a consequence 
of  the  execution  of  the  decree,  in  order  that  it  may  apply 
9 — VOL.  IX  O.P.R. 
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its  discretionary  power  in  the  way  proposed.”  The  learned 
Judge  also  said,  at  p.  154  : " I feel  bound  to  declare  that  I 
consider  the  decision  of  Lord  Cottenham,  in  Story  v. 
Lennox , 1 Myl.  & Cr.  685,  and  the  Lord  Chancellor  in 
Lowther  v.  Quisse,  together  with  what  I know  of  the 
opinions  of  the  Judges  of  this  Court,  that  notwithstanding 
the  cases,  W alburn  v.  Ingilby  and  The  King  of  Spain  v. 
Machado,  it  is  the  duty  of  the  Court  to  exercise  its 
discretion  according  to  the  circumstances  of  each  particular 
case.”  It  was  also  considered  immaterial  that  the  order 
for  the  payment  of  the  money  into  Court  was  a consent 
order,  because  the  case  was  of  a kind  in  which  the  money 
would  have  been  ordered  to  be  paid  in. 

It  has  been  stated  that  the  case  The  Mayor,  &c.,  of 
Gloucester  v.  Wood,  was  one  in  some  respects  in  the  nature 
of  an  administration,  and  that  this  would  make  a difference; 
but,  when  carefully  examined,  it  is,  I think,  found  that 
this  point  was  determined  upon  principles  of  general 
application. 

Now,  I am  of  the  opinion  that,  in  the  case  before  me, 
the  money  was  not  paid  into  Court  for  a specific  purpose 
that  was  answered  in  favour  of  the  party  paying  it  in,  or 
for  a specific  purpose  at  all.  The  difference  between  this 
case  and  the  case  of  Billington  v.  The  Provincial  Insurance 
Company,  is,  in  my  judgment,  a clear  and  well  defined 
difference,  and  I think  the  learned  Referee  erred  when  he 
supposed  that  he  was  bound  by  the  authority  of  that  case. 
The  money  in  this  case  represented  the  subject  matter  of 
the  litigation.  It  was  paid  into  Court  to  abide  the  further 
order  of  the  Court.  It  is  a matter  of  discretion  with  the 
Court  as  to  whether  or  not  it  shall  now  be  paid  out,  or 
retained  until  the  determination  of  the  appeal.  One  diffi- 
culty that  existed  in  The  Mayor,  &c.,  of  Gloucester  v.  Wood 
does  not  exist  here,  for  there  the  bill  had  been  dismissed, 
but  here  the  case  is  still  in  Court,  and  only  the  motion 
for  an  injunction  refused.  The  case  made  by  the  plaintiffs, 
on  the  motion  here,  was  much  a stronger  case  for  the 
exercise  of  the  discretion  in  their  favour,  than  was  the  case 
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made  here ; and  I cannot  but  be  of  the  opinion  that  the 
money  should,  upon  the  merits,  he  retained  in  Court, 
pending  the  appeal  to  the  Court  of  Appeal,  unless  the  res- 
pondent give  security  to  he  and  stand  in  its  place  and 
stead ; and  I think  he  should  have  to  leave  to  apply  to  do 
this. 

I do  not  perceive  how  I can  give  effect  to  the  technical 
objections  raised  by  the  counsel  for  the  respondent.  It  was 
argued  that  the  motion  to  stay  the  proceedings  as  to  the 
payment  out  of  Court  of  the  money  could  not  be  properly 
made  on  account  of  the  order  refusing  the  injunction  not 
having  been  entered.  No  authority  was  cited  for  this,  and 
I cannot  accede  to  it. 

It  was  also  argued  that  because  the  order  appealed  from 
had  not  been  entered,  the  appeal  should  be  dismissed. 
This  order  was,  however,  entered  as  orders  of  the  kind  are 
entered  before  the  appeal  lodged.  The  appeal  will  there- 
fore be  allowed,  with  costs.  Leave  will  be  given  to  the 
respondent  to  apply  to  have  the  money  paid  out  to  him 
upon  his  giving  security  to  the  satisfaction  of  the  proper 
officer  to  be  instead  of  the  money. 

The  following  is  the  judgment  in  Billington  v.  The 
Provincial  Insurance  Company : — 

Spragge,  C. — The  cases  in  England  as  well  as  the  case  of 
Lindsay  Petrolia  Co.  v.Hurd,  L.  R.  5 P.  C.  221,  in  this  Court, 
have  proceeded  upon  this,  that  where  money  has  been  paid 
into  Court  for  a specific  purpose  and  that  purpose  has  been 
answered  in  favour  of  the  party  paying  it  in,  it  will  be 
paid  out  to  that  party.  Collins  v.  Gwynne,  1 M.  & G.  938, 
was  a strong  instance  of  this : money  had  been  deposited 
under  order  of  a Judge  being  the  amount  of  a verdict  and 
costs  in  the  cause  in  lieu  of  putting  in  and  perfecting  bail  in 
error  upon  appeal  from  the  Exchequer  Chambers;  the  House 
of  Lords  having  revised  the  judgment  of  the  Exchequer 
Chambers,  the  defendants’  applied  for  payment  out  of  the 
moneys  so  paid  in,  there  had  been  a demurrer  by  the 
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plaintiff  to  pleas  of  the  defendants,  which  demurrer  was 
allowed  and  it  was  asked  that  the  costs  of  that  demurrer 
be  retained  out  of  the  money  in  Court.  This  was  met  by 
Tindall,  C.  J.,  asking,  “ How  can  we  lay  our  hands  on  this 
money  which  was  paid  into  Court  for  a special  purpose  T 
It  was  deposited  in  lieu  of  bail,  in  error  the  bail  could 
not  have  been  made  answerable  for  by-gone  costs.”  The 
rest  of  the  Court  concurred. 

In  Castrique  v.  Imrie,  L.  R.  4 H.  L.  414,  there  had  been  an 
order  by  consent  for  an  investment  in  consols  in  lieu  of 
giving  bail  in  error  to  abide  the  further  order  of  the  Court. 
The  Exchequer  Chambers  reversed  the  judgment  of  the 
Court  in  which  the  order  was  made  and  gave  judgment  for 
the  defendants.  The  plaintiff  then  gave  notice  of  appeal  to 
the  Lords,  and  the  defendants  applied  for  an  order  that  the 
produce  of  the  investment  should  be  handed  to  them. 
This  was  opposed  on  the  ground  that  the  investment  was 
to  stand  in  the  place  of  bail,  in  error  to  be  a security  for 
the  judgment,  until  the  proceedings  in  error  were  disposed 
of  aud  that  those  proceedings  are  still  pending,  much  the 
same  ground  as  is  taken  by  the  plaintiff  in  this  case. 
But  Mr.  J ustice  Byles  referred  to  the  terms  of  the  agree- 
ment, i.  e.,  consent  order  as  contemplating  only  the  pro- 
ceedings in  the  Exchequer  Chambers,  observing  that  there 
was  not  the  least  reference  to  any  higher  Court  of  Error. 
The  Court  held  that  the  agreement  embodied  in  the 
Judges  order  was  that  the  investment  should  be  in  lieu  of 
bail  in  error  in  the  Exchequer  Chamber  and  subject  to  all 
the  incidents  of  bail  in  error,  and  it  was  ordered  that  the 
money  should  be  paid  out. 

In  the  case  before  me  the  order  was  also  by  consent  and 
was  that  $7,800,  should  be  paid  into  Court  by  the  defend- 
ants, for  the  purpose  of  appealing  to  the  Court  of  Appeal, 
instead  of  their  filing  in  this  Court  the  bond  required  to 
be  filed  by  the  statute  and  rules  of  the  said  Court.  The 
order  thus  defines  the  terms  of  the  agreement  as  it  is 
settled  in  the  last  case.  The  money  was  to  be  paid  in  to 
answer  the  judgment  of  the  Court  of  Appeal  and  that  only. 
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Collins  v.  Green  and  Castrique  v.  Imrie  were  neither 
of  them  cited  in  Lindsay  Petrolia  Co.  v.  Hurd , but  the 
Court  in  that  case  proceeded  upon  much  the  same  grounds 
as  formed  the  grounds  of  decision  in  those  cases. 

It  appears  that  the  defendants  have  gone  into  insolvency 
or  are  in  an  insolvent  position,  I am  not  informed  which, 
and  that  a receiver  has  been  appointed.  If  this  be  the 
case  the  money  will  not  pass  into  the  hands  of  an 
insolvent  company  as  was  put  by  Mr.  Moss,  and  I do  not 
know  that  we  could  retain  it  in  Court  if  it  did.  The 
difficulty  still  remains  that  it  was  was  put  in  for  a specific 
purpose,  and  the  Court  has  held  it  to  answer  that  purpose, 
only  I do  not  see  that  we  can  properly  say  that  having  it 
in  our  hands  we  will  hold  it  for  another  purpose : such  an 
idea  was  repudiated  in  all  the  cases  to  which  I have 
referred.  I find  that  a receiver  of  the  estate  effects  and 
business  of  the  defendants  has  been  appointed,  the  order 
will  be,  that  this  money  in  question  be  paid  to  him  to  be 
dealt  with  as  this  Court  may  hereafter  appoint. 

Luther  v.  Ward,  2 Chy.  Chr.  175,  was  a case  of 
money  paid  into  Court  and  that  was  money  paid  in  lieu  of 
security  for  costs  by  plaintiff,  resident  out  of  the  jurisdic- 
tion the  case  does  not  appear  to  refer  to  it. 

According  to  my  view  of  the  case  the  appeal  must  be 
allowed,  and  with  costs.  But  as  the  rehearing  term  is  so 
close  at  hand  I will,  if  the  parties  wish  it,  direct  that  the 
issue  of  the  order  for  paying  out  the  money  be  stayed 
until  the  parties  have  an  opportunity  to  rehear. 
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Foster  y.  Morden 

Certificate  of  master , confirmation  of — G.  0.  61$. 

A certificate  given  by  a master  that  certain  accounts  filed  un  der  his  order 
are  not  sufficient  in  substance  and  form,  comes  within  G.  0.  642,  and 
cannot  be  enforced  by  attachment  until  confirmed  by  the  lapse  of  a 
month. 

[October  12,  1881. — Provdfoot,  J.] 

An  appeal  from  Mr.  Stephens  in  Chambers. 

The  facts  sufficiently  appear  in  the  judgment. 

Arnoldi,  for  the  appeal. 

A.  Hoskin,  Q.  C.,  contra. 

Proudfoot,  J. — The  Referee  set  aside  an  order  for 
attachment  for  non-production  of  accounts,  because  the 
certificate  of  the  Master  on  which  it  had  been  based  had 
not  been  confirmed  by  lapse  of  a month  from  the  making 
of  it,  under  Reg.  Gen.  642. 

If  the  certificate  of  the  Master  had  been  a certificate  that 
no  accounts  at  all  had  been  filed  pursuant  to  his  order, 
then  I think  it  would  neither  have  been  a “ decree,  order, 
report,  ruling,  or  other  determination,”  and  might  have 
been  acted  on  as  soon  as  issued ; but  the  certificate  in  this 
case  is  an  entirely  different  matter.  The  Master  certifies 
that  an  application  was  made  to  him  on  notice  of  motion 
to  disallow  the  accounts  of  the  defendant,  as  not  sufficient 
in  substance  and  form  : that  he  heard  the  solicitors  and 
examined  the  accounts,  and  found  they  did  not  comply 
with  his  order  in  particulars  that  he  specifies : it  is  not 
then  a simple  certificate  of  non-production,  which  would 
be  merely  a statement  of  proceedings  appearing  on  his 
books,  but  it  is  a distinct  exercise  of  judgment,  a judicial 
determination  after  hearing  the  solicitors  for  both  sides : it 
does  not  come  within  the  language  of  the  order;  it  is  a 
deliberate  determination  of  fact,  properly  within  his  cog- 
nizance. This  was,  therefore,  an  appealable  matter,  and 
until  the  lapse  of  a month,  during  which  the  appeal  might 
have  been  brought,  could  not  be  acted  upon.  I think, 
therefore,  the  referee  was  right,  and  the  appeal  is  dismissed,, 
with  costs. 
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Hopkins  v.  Hopkins. 

Partition — Possession — G.  0.  640. 

An  application  for  partition  or  sale  of  land  by  the  plaintiff  as  one  of 
several  heirs,  was  dismissed  with  costs,  where  the  plaintiff,  before 
making  it,  knew  that  a defendant  was  in  possession  claiming  title  to 
the  exclusion  of  the  plaintiff  and  his  co-heirs. 

[September  13,  1881. — Boyd,  C.] 

This  was  an  application  under  G.  0.  640,  by  the  plaintiff 
as  one  of  the  heirs-at-law  of  Gabriel  Hopkins,  deceased,  for 
partition  or  sale  of  certain  real  estate. 

The  application  was  heard  before  the  Master  at  Hamilton, 
who  declined  to  make  an  order  because  a defendant  in 
possession  claimed  title  to  the  land  in  question,  but  gave 
leave  to  the  plaintiff  to  bring  on  the  matter  before  a Judge 
in  Chambers.  Application  was  then  made  for  partition  or 
sale,  or  for  leave  to  file  a bill,  and  was  heard  before  Boyd, 
G,  on  5th  September. 

Nesbitt,  for  plaintiff,  read  affidavits  to  shew  that  the 
plaintiff  was  entitled  as  one  of  the  heirs -at-law. 

J.  H.  Macdonald , for  defendant,  read  affidavits  to  shew 
that  the  defendant  had  been  in  possession  of  the  property 
in  question  for  several  years,  and  claimed  title  thereto  to 
the  exclusion  of  the  plaintiff*  and  the  other  heirs,  and  that 
the  plaintiff  was  aware  before  he  made  his  application,  of 
the  position  that  the  defendant  assumed.  He  contended 
that  under  these  circumstances  no  relief  should  be  granted, 
but  that  the  application  should  be  dismissed,  with  costs, 
including  the  cost  of  the  proceedings  before  the  Master. 
He  referred  to  Bennetto  v.  Bennetto,  6 P.  R.  145 ; McDonell 
v.  McGillis,  8 P.  R.  339. 

Boyd,  C.,  dismissed  the  application,  plaintiff  to  pay  costs 
of  the  proceedings  before  the  Master,  and  of  this  application. 
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Re  Laws. — Laws  v.  Laws. 

Appeal — Notice  to  Registrar — Omission  of — Sec.  38,  0.  J.  A.  1881. 

By  the  oversight  of  a clerk  of  the  appellant’s  solicitor,  the  notice  of 
appeal  required  by  R.  S.  0.  ch.  38,  (sec.  38  0.  J.  A.,  1891,)  was  not 
given  to  the  Registrar  of  the  Court  appealed  from,  but  it  was  duly 
served  on  the  respondent,  who  had  not  been  prejudiced. 

Boyd,  C. , allowed  the  notice  to  be  filed  within  four  days,  upon  payment 
of  costs. 

[September  5,  1881. — Boyd,  C.] 
Application  for  leave  to  appeal. 

The  notice  of  appeal  required  by  R.  S.  0.  c.  38,  sec.  26 
(sec.  38,  0.  J.  A.  1881,)  was  duly  served  upon  the  respon- 
dents’ solicitors,  and  they  always  supposed  the  judgment 
to  be  subject  to  appeal  : but  by  an  oversight  of  a clerk  of 
the  appellant’s  solicitor,  the  notice  of  appeal  was  not  given 
in  time  to  the  Registrar  of  the  Court  appealed  from. 

F.  B.  Robertson,  for  the  appellant’s  solicitor.  The  res- 
pondents were  not  aware  of  the  omission,  and  have  always 
acted  upon  the  belief  that  the  cause  was  subject  to  appeal ; 
they  have  not  been  led  by  the  omission  to  change  their 
position  upon  the  faith  of  the  right  of  appeal  being  gone : 
the  purpose  of  the  Act  was  substantially  served  by  the 
giving  of  the  notice  to  the  solicitors  : the  omission  of  the 
notice  to  the  Registrar  was  the  omission  of  a mere  for- 
mality, by  which  the  respondents  have  not  been  prejudiced. 

Delamere,  contra.  The  notice  to  the  Registrar  is  not  a 
mere  formality.  It  is  as  necessary  under  the  statute  as 
the  notice  to  the  solicitor,  and  by  its  omission  the  respon- 
dents acquired  a vested  right  of  which  they  will  not  be 
deprived,  except  upon  special  grounds ; and  the  negligence 
of  the  solicitor  is  not  a ground  for  so  doing.  There  is  no 
decided  case  on  all  fours  with  this ; but  I contend  that  the 
notice  to  the  Registrar  is  as  necessary  as  the  notice  to  the 
solicitor ; neither  is  sufficient  without  the  other. 

Boyd,  C. — The  object  of  the  statute  in  requiring  the 
notice  to  be  given  is,  that  suitors  may  know  so  soon  as 
possible  when  their  rights  have  ceased  to  be  in  question. 
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If  nothing  had  been  rightly  done  within  the  time,  there 
might  be  a presumption  that  the  parties  had  changed  their 
position  on  the  faith  of  their  rights  having  become  indispu- 
table. But  here  notice  was  given  to  the  parties,  and  it 
is  admitted  that  they  have  always  supposed  the  case 
subject  to  appeal.  The  negligence  of  the  clerk  has  preju- 
diced no  one,  and  I think  I should  exercise  the  discretion 
given  me  by  the  statute,  by  allowing  the  appellant  to  file 
her  notice  within  four  days,  upon  payment  of  the  costs  of 
this  application. 


McFarland  v.  McFarland. 

Examination — Answer  and  disclaimer — Fraud — Dower — Parties. 

The  bill  alleged  that  the  defendant  assisted  in  the  fraud  by  which  the 
plaintiff  was  induced  to  convey  certain  land  to  her  husband,  the  other 
defendant.  H.  answered  the  bill  denying  all  charges  of  fraud,  dis- 
claiming all  interest  in  the  subject-matter  of  the  suit,  and  asking  for 
her  costs. 

Held,  that  it  wTas  competent  for  the  plaintiff  on  cross-examining  the 
defendant  on  her  answer  and  disclaimer,  to  establish  if  possible  the 
fraud  out  of  her  own  mouth. 

The  inchoate  right  of  dower  at  law,  obtained  by  a wife  in  land  conveyed 
to  her  husband,  makes  her  a proper  party  defendant  to  a suit  to  set 
such  conveyance  aside. 

[September  13,  1881. — Boyd,  C.] 

This  was  a suit  brought  by  one  Margery  McFarland 
against  John  C.  McFarland  and  Helen  Maria  McFarland, 
seeking  to  have  set  aside  a conveyance  from  the  plaintiff 
to  the  defendant  John  C.  McFarland,  on  the  ground  that 
the  execution  of  this  conveyance  had  been  obtained  by 
fraud  and  undue  influence. 

The  bill  charged  that  the  defendant  Helen  Maria 
McFarland,  who  was  the  wife  of  her  co-defendant,  was  an 
active  participator  in  the  fraud,  and  sought  to  charge  her, 
as  well  as  her  co-defendant,  with  the  costs  of  the  suit. 
The  bill  also  contained  an  allegation  that  the  defendant 
Helen  Maria  McFarland,  although  applied  to,  had  refused 
to  release  the  interest  acquired  by  her  in  the  property 
through  her  husband’s  seisin. 

10 — VOL.  IX  O.P.R. 
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She  answered  the  bill,  denying  all  charges  of  fraud, 
and  claiming  to  be  paid  her  costs  of  suit,  and  also  dis- 
claiming all  present  interest  in  the  property  in  question. 
Afterwards  the  plaintiff’s  solicitor  brought  this  defendant 
before  the  local  Master,  at  St.  Catharines,  for  examination 
in  the  cause,  but  on  the  advice  of  her  solicitor  she  refused 
to  answer  any  questions  except  those  relating  to  her  alleged 
claim  to  an  interest  in  the  property,  giving  as  the  reason 
for  her  refusal,  that  having  disclaimed  all  interest  in  the 
property  she  had  fully  met  the  only  allegation  in  the  bill 
upon  which  the  plaintiff  had  any  equity  as  against  her ; 
and  claiming  that  had  the  statement  as  to  her  interest  in 
the  property  been  omitted  from  the  bill,  it  would  have 
been  demurrable,  and  she  would  clearly  have  been  an 
improper  party,  as  it  was  not  competent  to  the  plaintiff  to 
add  her  as  a party  solely  by  reason  of  her  having  been 
an  actor  in  the  alleged  fraud,  and  merely  for  the  purpose 
of  seeking  costs  against  her. 

The  plaintiff  now  moved  to  compel  this  defendant  to 
attend  at  her  own  expense,  and  be  further  examined  gene- 
rally in  the  cause. 

H.  Cassels,  for  the  motion,  cited  Graham  v.  Coape,  9 
Simons,  93,  confirmed  on  appeal,  3 M.  & C.  638 ; Whiting 
v.  Rush,  2 Y.  & C.  Ex.  546. 

J.  H.  McDonald,  contra,  cited  Kerr  v.  Read,  22  Grant 
538 ; Chaffers  v.  Day,  3 Weekly  Kep.  263;  Kerr  on  Dis- 
covery, p.  207. 

Boyd,  C. — By  virtue  of  the  impeached  conveyance  the 
wife  obtained  at  law  an  inchoate  right  of  dower  in  the 
land  which  renders  her  if  not  a necessary,  at  all  events  a 
proper  party  to  the  record.  It  is  alleged  that  she  assisted 
in  the  fraud  by  which  the  plaintiff  was  induced  to  convey 
to  her  husband,  the  other  defendant,  and  she  thus  partici- 
pated in  an  illegal  transaction,  which  results  in  a possible 
benefit  to  her.  If  this  be  established  she  can  properly  be 
called  on  to  pay  costs.  It  is  to  be  observed  that  by  her 
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answer  she  denies  the  fraud,  and  claims  costs.  The  issue 
is  thus  before  the  Court  as  to  her  conduct,  and  it  is  surely 
competent  for  the  plaintiff  to  establish  the  fraud  out  of  her 
own  mouth,  if  he  can  do  so,  by  means  of  her  examination. 
I think  the  questions  asked  were  such  as  she  is  not  pro- 
tected from  answering.  Therefore  she  should  be  ordered  to 
attend  at  her  own  expense,  to  be  further  examined.  The 
language  of  the  Master  of  the  Rolls  in  Weise  v.  War  die 
L.  R.  19  Eq.  171,  while  it  is  in  conflict  with  the  earlier 
cases,  such  as  Sedden  v.  Cornell , 10  Sim.  58,  is  yet  no 
authority  in  the  present  case,  which  presents  a very 
different  state  of  facts.  However,  in  the  later  case  of 
Clarke  v.  Girdwood.  L.  R.  7 Ch.  E>.  23,  the  rule  in  cases  of 
fraud  is  very  broadly  stated  by  L.  J.  James,  as  follows  : “The 
Court  has  jurisdiction  in  cases  of  fraud,”  &c. 

As  I understand  it,  this  is  the  rule  which  has  been  acted 
on  in  this  Court,  and  the  present  case  is  entirely  covered 
by  it.  Costs  in  the  cause  to  the  plaintiff  in  any  event 
as  against  this  defendant  (a). 


Aitken  v.  Wilson. 

Reference — Change  of — 0.  J.  A. — Effect  of. 

The  policy  of  the  0.  J.  A.  is  to  decentralize  business,  and  send  local 
matters  to  local  Masters. 

Where  the  business  of  the  partnership  in  question  in  the  suit  had  been 
carried  on  in  the  county  of  Simcoe,  and  the  parties  resided  there,  and 
it  was  found  the  Master  in  Ordinary  could  not  proceed  with  the  reference 
directed  for  two  months  from  the  date  of  this  application,  the  reference 
was  changed  to  Barrie. 

[September  26,  1881. — Boyd,  0.] 

The  decree  directed  a reference  to  the  Master  in  ordi- 
nary to  take  an  account  of  the  partnership  dealings,  &c., 
in  question. 

This  was  an  appeal  from  Mr.  R.  P.  Stephens,  who 
declined  to  make  an  order  changing  the  reference  from 
Toronto  to  Barrie. 


(a)  See  Building  and  Loan  Association  v.  Carswell , ante  p.  73. 
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W.  Mulock  for  the  appellant,  defendant,  contended,  that 
the  case  could  be  conducted  with  less  expense,  and  with 
greater  despatch  at  Barrie  than  Toronto,  and  that  the 
volume  of  business  at  present  pending  in  the  office  of  the 
Master  in  Ordinary  rendered  it  certain  that  great  delay 
would  be  occasioned  by  the  reference  being  continued  in 
Toronto. 

Hoyles,  contra,  contended  that  the  reference  should  not 
be  changed  unless  it  was  shewn  that  a very  large  prepon- 
derance of  convenience  by  such  change  was  clearly  estab- 
lished : Macara  v.  Gwynne , 3 Gr.  310;  Hoad  v.  Hoad,  6 
Pr.  Rep.  49  ; that  the  application  was  premature,  and  should 
not  have  been  made  until  after  admissions  made,  and  that, 
owing  to  having  a short  hand  reporter,  the  Master  here 
could  proceed  more  expeditiously  than  local  Masters. 

Boyd,  C. — After  ascertaining  from  the  Master  that  the 
earliest  time  free  for  appointments  in  his  office  was  in 
November,  changed  the  reference  to  Barrie,  stating  that  but 
for  this  he  would  not  have  done  so : that  in  regard  to  the 
cases  cited,  the  Ontario  Judicature  Act  had  changed  the 
principles  on  which  they  were  decided ; the  policy  of  that 
Act  is  to  decentralize  business,  and  send  local  matters  to 
the  local  Masters  : that  here  the  business  of  the  partner- 
ship had  been  carried  on  in  the  County  of  Simcoe,  and  the 
parties  reside  there,  so  that  the  matter  should  properly 
come  before  the  Master  of  that  county.  Order  made 
changing  reference,  except  as  to  appointment  of  receiver 
now  pending  before  the  Master  in  Ordinary.  Costs  of 
application  to  be  costs  in  cause.  Defendant  Wilson  in  any 
event  to  pay  any  costs  in  Master’s  office  in  Toronto,  ren- 
dered nugatory  by  this  order. 
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Re  Cameron,  Infants. 

Money  in  Court — Payment  out — Pule  J/-24,  0.  J.  A. 

An  order  was  made  in  this  matter  by  the  Referee  in  Chambers  before  the 

passing  of  the  0.  J.  A.  directing  certain  ascertained  shares  then  in 

Court  to  be  paid  out  to  certain  infants  as  they  respectively  came  of  age. 
Held,  that  the  shares  might  be  paid  out  without  any  further  order,  not- 
withstanding Rule  424,  O.  J.  A. 

[October  4,  1881. — Proudfoot,  J.] 

Some  years  ago  lands  belonging  to  certain  infants  had 
been  sold,  their  shares  ascertained,  and  the  money  paid 
into  Court,  or  secured  by  mortgage. 

The  eldest  infant  came  of  age  about  two  years  ago,  and 
thereupon  applied  and  obtained  from  the  Referee  in 
Chambers  an  order  for  the  payment  out  to  her  of  her  share 
of  the  estate. 

The  order  provided  for  the  payment  out  to  the  other 
infants  of  their  shares  as  they  respectively  should  come  of 
age. 

The  second  infant  recently  came  of  age  and  an  application 
was  made  on  her  behalf,  in  the  office  of  the  Accountant  of 
the  Supreme  Court,  for  payment  out  of  her  share,  which 
was  refused  on  the  ground  that  under  Rule  424,  O.  J.  A.,  a 
Judge’s  order  was  required.  This  was  an  application  to 
one  of  the  Justices  of  the  Chancery  Division,  for  an  order 
for  payment  out  of  the  share  in  question. 

G.  M.  Evans,  for  the  applicant. 

Proudfoot,  J.,  held  that  under  Rule  424  and  sub-sec.  2 
of  section  11,  O.  J.  A.,  the  order  already  made  by  the 
Referee  was  sufficient,  and  refused  to  make  any  further 
order. 
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Dayer  y.  Robertson. 

Appeal — Time  for  appealing — Rule  Jj.27 — Mistake  of  solicitor. 

The  eight  days  for  appealing  from  an  order  of  the  Referee  under  R.  427c, 
of  the  0.  J.  A.  counts  from  the  making  of  the  decision,  not  from  the  entry 
of  the  order,  as  formerly.  Where  the  plaintiff ’s  solicitors,  owing  to  a 
misapprehension  on  this  point,  allowed  the  eight  days  to  elapse,  Pkotjd- 
foot,  J.,  granted  further  time. 

[October  18,  1881. — Proudfoot,  J.] 

An  order  was  made  in  the  suit  by  Mr.  Stephens  in  Cham- 
bers, on  the  29th  September,  staying  proceedings  till  security 
for  costs  was  given.  The  order  was  not  drawn  up  and  entered 
till  the  4th  October.  It  came  before  Proudfoot,  J.,  by  way 
of  appeal,  on  the  10th  October,  when  he  determined  that 
the  appeal  was  too  late,  not  being  brought  on  within  the 
eight  days  appointed  by  Rule  427,  0.  J.  A.,  and  the 
appeal  was  dismissed  without  prejudice  to  its  being  brought 
on  again  upon  obtaining  an  order  to  enlarge  the  time. 

McPhillips  now  applied  for  an  order  to  enlarge  the  time 
for  appealing. 

Watson,  contra. 

Proudfoot,  J. — Rule  427  ( b ),  directs  that  the  appeal  shall 
be  by  motion,  heard  within  eight  days,  on  notice  served 
within  four  days  after  the  decision  complained  of,  or 
within  such  further  time  as  may  be  allowed  by  a Judge  of 
the  High  Court  or  officer  whose  decision  is  complained  of. 

The  plaintiff  appears  to  have  been  under  the  impression 
that  he  could  not  appeal  from  the  order  until  it  had  been 
entered,  according  to  the  decision  in  Gibb  v.  Murphy,  2 Ch. 
Ch.  R.  132.  That  case  decided  that  an  order  made  by  the 
secretary  came  within  the  ordinary  practice  of  the  Court, 
and  must  be  signed  and  entered  before  the  appeal  could  be 
brought.  By  the  practice  of  the  Court  at  that  time,  an 
order  could  not  be  appealed  from,  till  entered.  But  rule  ( b ), 
is  express  that  the  notice  of  appeal  must  be  served  within 
four  days  from  the  decision,  and  the  motion  is  to  be  made 
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within  eight  days  after  the  decision  ; and  it  must  be  taken 
to  have  introduced  a new  practice  on  this  subject.  The 
plaintiff  was,  therefore,  in  error  in  supposing  that  the  time 
did  not  count  till  the  entering  of  the  order. 

It  is  objected  to  this  motion,  that  it  ought  to  have  been 
made  within  the  eight  days  limited  for  the  hearing  of  the 
appeal.  In  support  of  this,  the  case  of  Stirling  v.  DuBarry, 
L.  R.  5 Q.  B.  D.  65,  was  cited.  That  was  an  appeal  from 
an  order  of  a Divisional  Court,  dismissing  an  appeal  from 
an  order  of  Mr.  Justice  Field,  in  Chambers,  ordering  the 
defendant  to  pay  the  costs  of  the  action.  The  appeal  was 
dismissed,  because  the  motion  was  not  made  within  the 
eight  days  prescribed  by  order  54.  R 6 (our  ride  414).  No 
motion  has  been  made  to  enlarge  the  time  for  appealing. 
Mr.  Maclennan,  in  his  notes  to  our  rule,  remarks  that  the 
time  may  be  enlarged,  under  rule  462. 

This  rule  462  gives  power  to  a Judge  to  enlarge  the  time 
appointed  by  the  rules,  upon  such  terms  as  the  justice  of 
the  case  may  require,  and  the  enlargement  may  be  made, 
though  the  application  for  it  is  not  made  until  after  the 
expiration  of  the  time  appointed. 

Under  the  equivalent  rule  in  England  (order  57,  B.  6), 
several  decisions  have  been  made,  to  only  two  of  which  do 
I need  to  refer,  viz. : Burke  v.  Rooney,  L.  R 4 C.  P.  D.  226  ; 
and  Garter  v.  Stubbs,  L.  R 6 Q.  B.  D.  116.  In  the  former 
of  these  cases  Lord  Coleridge,  and  in  the  latter  Lord 
Selborne  and  the  Court  of  Appeal,  gave  the  fullest  effect 
to  the  general  language  of  the  rule  462 ; and  held  that  an 
application  to  enlarge  might  be  made  after  the  expiration 
of  the  time  limited  by  the  rule. 

Whether  a Judge  should,  in  any  particular  case,  exercise 
the  power  is  a different  question,  and  must  depend  on  the 
surrounding  circumstances.  In  Carter  v.  Stubbs,  supra, 
Lord  Selborne  says : “ In  the  present  case,  the  time  for 
appealing  against  the  order  expired,  but  the  party  against 
whom  the  order  was  made  thought  he  should  be  able  to 
comply  with  it  in  time.  I consider  that  he  did  so  think, 
because  the  affidavit  was  sworn  by  him  within  the  time 
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limited ; but  a slip  was  made  in  not  putting  what  had 
been  so  sworn  at  once  on  the  file  of  the  Court.  Then  the 
proper  cure  to  this  was  not  promptly  taken,  but  ultimately 
steps  were  taken  which  resulted  in  the  making  of  these 
orders.” 

So  in  the  case  now  before  me.  There  is  no  doubt  that 
the  plaintiff  intended  to  appeal  from  the  order,  but  by  the 
mistake  of  his  solicitor  thought  the  time  was  to  be  reckoned 
from  the  entering  of  the  order,  and  not  from  the  making  of 
the  decision.  And  every  subsequent  step  has  been  promptly 
taken. 

I think  it  a case  in  which  the  plaintiff  should  have  leave 
to  appeal,  without  intending  to  lay  down  any  general  rule 
that  in  every  case  the  mistake  of  the  solicitors  will  suffice 
to  cure  delay. 

The  appeal  must  be  heard  next  Monday,  and  the  plaintiff 
must  pay  the  costs  of  this  motion. 


Harvey  v.  Great  Western  Railway  Company  et  al. 

Parties — Joinder  of— Rule  94,  0.  J.  A. 

The  plaintiff  shipped  some  machinery  from  St.  John,  Quebec,  over  the 
Grand  Trunk  Railway  to  Toronto,  there  to  be  transferred  to  the  Great 
Western  Railway  for  carriage  to  "Dundas.  The  machinery  was  damaged 
in  transitu,  and  the  plaintiff'  being  in  doubt  as  to  which  railway  did  the 
injury,  made  both  parties  defendants  to  his  action.  The  Master  in 
Chambers  refused  to  strike  out  the  Great  Western  Railway  as  defen- 
dants; and  on  appeal  Proudfoot,  J.,  affirmed  the  Master’s  judgment. 

[October  19,  1881. — Proudfoot,  J .] 

An  appeal  from  the  Master  in  Chancery  refusing  a motion 
to  strike  out  the  Great  Western  Railway  Company  as 
defendants* 

The  facts  sufficiently  appear  in  the  judgment. 

McMichael,  Q.C.,  for  the  Great  Western  Railway  Com- 
pany, appellants. 

W.  Cassels,  for  the  Grand  Trunk  Railway  Company. 

Muir , for  the  plaintiff. 
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Proudfoot,  J. — The  statement  of  claim  in  this  case 
avers  that  the  plaintiff  loaded  some  machinery  at  St.  John, 
Quebec,  upon  a car  of  the  Grand  Trunk  Railway  Company, 
to  be  carried  by  that  company  over  their  line  to  Toronto, 
to  be  there  transferred  to  the  Great  Western  Railway 
Company  for  carriage  to  Dundas.  That  the  Grand  Trunk 
Railway  Company  received  the  machinery,  and  for  hire 
and  reward  undertook  to  carry  it  safely,  securely,  and  with 
due  care,  &c.,  to  Toronto,  and  there  to  deliver  it  to  the 
Great  Western  Railway  Company  for  the  plaintiff,  to  be 
carried  to  Dundas.  That  the  Great  Western  Railway 
Company  received  the  machinery  from  the  Grand  Trunk 
Railway  Company,  and  for  hire  and  reward  undertook  to 
carry  it  safely  to  Dundas.  On  the  arrival  of  the  machinery 
at  Dundas,  the  plaintiff  paid  to  the  agent  of  the  Great 
Western  Railway  Company  the  freight  thereon  demanded 
by  him  for  both  companies,  but  under  protest,  as  he  claimed 
that  more  than  the  freight  was  due  to  him  for  injury 
done  to  the  machinery  on  its  transit,  owing  to  the  negli- 
gence of  one  or  other  of  the  companies.  Each  company 
denies  its  liability,  asserting  that  the  injury  occurred  on 
the  line  of  the  other  company,  or  partly  while  under  the 
control  of  one  company  and  partly  under  the  control  of 
the  other,  but  do  not  deny  the  fact  of  the  injury. 

An  application  has  been  made  to  the  Master  to  strike 
out  the  Great  Western  Railway  Company  as  defendants, 
which  he  has  refused  to  do,  and  this  is  an  appeal  from  his 
decision. 

The  summons  shews  two  contracts  to  have  been  entered 
into,  one  by  the  Grand  Trunk  Railway  Company  and  the 
other  by  the  Great  Western  Railway  Company,  though  the 
plaintiff  would  have  had  a cause  of  action  independent  of 
any  contract. 

Rule  94  of  the  Judicature  Act  provides  that  in  any 
action,  whether  founded  on  contract  or  otherwise,  where 
the  plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is 
entitled  to  redress,  he  may  join  two  or  more  defendants,  to 
the  intent  that  in  such  action  the  question  as  to  which,  if 
11 — VOL.  IX  O.P.R. 
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any,  of  the  defendants  is  liable,  and  to  what  extent,  may  be 
determined  as  between  all  parties  to  the  action. 

This  effects  an  entire  change  of  the  former  rule  at  law, 
that  where  persons  agreed  severally  they  could  not  be 
joined  in  an  action,  but  must  each  be  sued  separately  ; and 
the  statute  must  receive  a fair  and  reasonable  construc- 
tion, so  as  to  carry  out  the  intention  of  the  Legislature. 
Here  there  is  one  single  subject,  the  damage  caused  to  the 
machinery.  To  entitle  the  plaintiff  to  recover  he  must, 
indeed  prove  more  than  that : he  must  establish  that  it  has 
been  caused  by  the  neglect  of  one  or  other  of  the  defen- 
dants, or  by  both.  But  that  is  no  part  of  the  subject,  which 
is  the  injury  to  the  machinery.  The  possibility  of  being 
able  to  establish  this  joint  liabilty  would  seem,  of  itself,  to 
justify  the  propriety  of  joining  the  defendants  in  the 
action;  but  independently  of  that,  the  language  of  the 
statute  is  wide  enough  to  embrace  such  a case  as  this.  And 
the  decisions  that  have  been  made  on  the  English  Act  would 
in  principle  sanction  this  mode  of  procedure.  In  Honduras, 
<Scc.,  R.  W.  Co.  v.  Tucker,  L.  It.  2 Ex.  D.  801,  the  plaintiffs 
sought  specific  performance  against  the  principal  of  a con- 
tract alleged  to  have  been  made  with  his  authorized  agent, 
but  that  the  principal  denied  the  agency,  and  they  were  in 
doubt  as  to  who  was  liable,  and  they  were  permitted  to 
make  the  agent  a defendant,  that  in  case  they  failed  to 
make  the  principal  liable  they  might  make  the  agent  liable 
as  principal.  It  is  true  there  was  but  one  contract,  but  the 
ratio  decidendi  of  the  case  is  not  that  there  was  only  one 
contract,  it  is  rather  that  the  plaintiffs  had  not  obtained  the 
subject  of  the  agreement,  what  they  complained  of  was  the 
nonperformance  of  a contract,  and  were  uncertain  who  was 
liable.  So  here  the  cause  of  the  action  is  the  damage  to 
the  machinery,  and  it  is  doubtful  which  of  the  defendants 
caused  it,  no  matter  how  many  agreements  there  may 
have  been.  Or,  as  expressed  by  Denman,  J.,  in  Smith  v. 
Robertson , L.R  4 C.  P.  D.  116,  quoting  from  Arthur  Wilson’s 
edition  of  the  Judicature  Act, ‘‘order  16,”  (our  rule  94), 
Mealing  with  parties,  assumes  an  ascertained  subject-matter: 
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wder  17,”  (our  rule  115),  “dealing  with  subject-matter 
assumes  ascertained  parties.  There  must,  therefore,  be 
-either  identity  of  subject  matter,  in  which  case  order  16, 
(94*),  gives  ample  liberty  in  the  choice  of  parties ; or  identity 
of  parties,  in  which  case  order  17,  (115),  give  a like  liberty 
in  the  choice  of  subject-matter.” 

In  Child  v.  Stenning,  L.  R,  5 Ch.  1).  695,  7 Ch.  D.  413, 
the  plaintiff  claimed  damages  from  one  for  a trespass,  or  in 
default  from  the  landlord,  who  had  covenanted  for  quiet 
enjoyment.  The  subject  matter  was  single,  but  it  was 
doubtful  who  was  liable,  and  both  the  trespasser  and 
the  covenantor  were  properly  made  parties.  Other  cases 
of  a similar  character  are  quoted  in  Mr.  Maclennan’s  valu- 
able edition  of  the  Judicature  Act,  p.  167. 

I agree  entirely  with  the  Master  in  the  construction  he 
has  placed  on  the  Act,  and  dismiss  the  appeal,  with  costs  (a). 


Barker  v.  Furze. 

Notice  of  trial — Special  sittings  Chancery  Division — Rule  266,  0.  J.  A. 

The  words  ‘ ‘ according  to  the  present  practice  of  the  Court  of  Chancery,  ” 
in  Rule  266,  are  only  intended  to  determine  that  the  entry  of  the  suit 
for  trial  is  to  be  made  with  the  proper  officer  of  the  Chancery  Division, 
leaving  the  time  of  entry  to  be  determined  by  the  preceding  rules,  259 
and  264.  Ten  days’  notice  of  trial  is  therefore  sufficient  in  all  cases 
coming  within  its  terms. 

[October  19,  1881. — Prouc/foot,  J.] 

An  appeal  from  the  decision  of  Mr.  Stephens  in  Chambers 
holding  that  fourteen  days’  notice  of  hearing  is  necessary 
in  cases  coming  within  the  terms  of  rule  266. 

The  facts  sufficiently  appear  in  the  judgment. 

Seton  Gordon,  for  the  plaintiff  (appellant). 

Langton,  for  the  defendant  (respondent). 


(a)  An  appeal  has  been  heard,  and  judgment  reserved. 


ONTARIO  PRACTICE  REPORTS. 


84 

Proudfoot,  J. — This  is  a case  in  the  Chancery  Division.. 
The  Judges  appointed  the  sittings  at  Walkerton  for  the 
21st  October.  This  cause  was  set  down,  and  notice  given 
on  the  7th,  thus  giving  only  thirteen  instead  of  fourteen 
clear  days  as  required  by  the  former  Chancery  Practice. 
The  sole  question  is,  whether  such  cases  are  to  be  regulated 
by  the  times  fixed  in  the  J udicature  Act,  viz.,  the  setting 
down  to  be  not  later  than  the  third  day  next  before  the 
first  day  of  the  Assizes  or  Sittings,  (rule  264),  and  ten 
days  for  notice  of  trial,  (rule  259),  the  Judges  having 
made  provision  for  trial  of  the  actions  in  the  Chancery 
Division  under  rule  263. 

The  decision  of  this  question  turns  upon  the  construction 
to  be  given  to  rule  266,  which  provides,  that  when 
provision  is  made  for  the  separate  trial  of  actions  in  the 
Chancery  Division,  the  actions  shall  be  entered  for  trial 
with  the  registrar,  or  deputy  registrar,  as  the  case  may  ber 
according  to  the  present  practice  of  the  Court  of  Chancery. 
If  there  w^ere  a clear  conflict  between  the  general  and 
special  provisions  of  the  Act,  according  to  the  usual  ruler 
the  general  would  give  way  to  the  special  provisions.  We 
have  to  ascertain,  then,  in  the  first  instance,  if  there  be  any 
such  conflict  or  contradiction. 

The  enactments  in  the  rules  259  and  264  are  general  in 
their  terms,  and  apply  to  proceedings  in  all  cases  under  the 
Act,  unless  266  is  to  be  treated  as  an  exception.  Rule 
264  fixes  the  time  of  entering  for  trial,  and  265  appoints 
the  persons  with  whom  they  are  to  be  entered,  viz.,  that 
in  all  cases  where  the  Deputy  Clerk  of  the  Crown  and 
the  Deputy  Registrar  in  any  county  are  not  the  same 
person,  all  actions  are  to  be  entered  with  the  Deputy  Clerk 
of  the  Crown,  except  in  cases  under  rules  10  and  13 
(meaning  the  same  as  263  and  266)  i.  e.,  cases  to  be  tried 
at  separate  Chancery  Sittings.  Stopping  at  this  point 
there  would  be  no  provision  for  entering  these  cases.  The 
rule  266,  however,  immediately  follows,  and  provides  for 
the  entering  of  them  with  the  Registrar  or  Deputy  Reg- 
istrar, according  to  the  practice  of  the  Court  of  Chancery. 
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'There  is  a slight  mistake  in  the  rule,  as  causes  were  not, 
according  to  the  practice  in  Chancery,  entered  with  the 
Registrar,  but  with  the  Clerk  of  Records  and  Writs.  But 
the  meaning  is  obvious  enough,  that  they  should  be  entered 
with  the  proper  officer,  according  to  that  practice.  The 
order  in  which  the  rules  are  placed,  the  exception  in  rule 
265  immediately  followed  by  an  enactment  applicable  to 
the  exception,  and  both  following  the  general  provisions  as 
to  the  time  of  entry  and  the  time  of  notice,  all  seem  to  me 
to  point  irresistibly  to  the  conclusion  that  there  is  no 
antinomy,  no  contradiction,  no  conflict, — that  rule  266 
•only  intended  to  determine  that  the  entry  should  take 
place  with  the  officers  of  the  Chancery  Division,  but  leaving 
the  time  of  entry  to  be  determined  by  the  preceding  rules. 
The  appeal  is  allowed,  costs  to  be  costs  in  the  cause. 


Sawyer  v.  Short. 

Replication — Notice  of  trial — Practice  0.  J.  A. — Rule  494. 

■On  the  22nd  August,  1881,  a replication  had  not  been  filed,  but  the  suit 
was  in  such  condition  that  it  could  then  have  been  filed. 

Held,  that  under  the  0.  J.  A.,  rule  494,  notice  of  trial  might  be  given 
without  filing  a replication. 

[October  21,  1881. — The  Master  in  Chambers .] 

Hoyles , moved  to  set  aside  notice  of  trial,  on  the  ground 
that  no  replication  had  been  filed  contending,  that  a 
replication  was  necessary,  as  the  pleadings  had  begun 
under  the  old  practice,  and  must  be  continued  thereunder, 
and  that  no  notice  of  trial  could  under  the  old  practice  be 
served  till  replication  was  filed. 

H.  Cassels , contra. 

The  facts  more  fully  appear  in  the  judgment. 

The  Master. — I am  not  sufficiently  familiar  with  Chan- 
cery practice  to  be  enabled  to  enter  fully  into  the  views 
•of  the  person  who  drew  rule  494,  but  I can  read  what  is 
prescribed. 
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Now  in  this  case  no  notice  of  motion  for  decree  had 
been  served  up  to  the  commencement  of  the  Act  nor 
replication  filed,  so  that  the  case  is  within  section  a of 
that  Rule.  It  follows  that  the  cause  must  be  continued  in 
the  same  manner  as  it  would  have  been  continued  in  the 
Court  of  Chancery  up  to  the  time  at  which  such  notice  of 
motion  or  replication  could  have  been  served  or  filed,  and 
from  that  period  must  be  continued  according  to  the 
ordinary  course  of  the  High  Court.  But  what  was  the 
condition  of  the  cause  on  the  22nd  August  ? It  was  then 
at  that  stage  when  notice  of  motion  or  replication  could 
have  been  served  or  filed — so  that  there  is  nothing  for  it 
but  to  proceed  under  the  J udicature  Act.  And  I think, 
therefore,  that  the  notice  of  trial  is  regular. 


Hughes  v.  Rees. 

Reference  to  Judge — Certificate — Rule 

[October  31,  1881.—  Boyd,  0.] 

An  application  for  a commission  to  examine  a witness  in 
New  York  was  made  before  an  Official  Referee,  who  at 
the  request  of  the  counsel  of  one  of  the  parties,  the  counsel 
for  the  others  not  objecting,  referred  the  matter  to  a Judge 
in  Chambers. 

Morphy  for  the  application. 

Kingsford  for  defendant  W.  J.  Rees. 

J.  Hoskin,  Q.  C.,  for  infant  defendants. 

Donovan  for  defendant  Rees. 

Boyd,  C.,  declined  to  entertain  the  application,  holding 
that  matters  coming  within  the  jurisdiction  of  any  officer 
of  the  Court,  should  be  disposed  of  by  him  in  the  usual 
way,  and  the  parties  might  then  appeal  from  such  decision.. 
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He  would  hear  any  case  under  rule  426,  0.  J.  A.,  on  the 
production  of  a certificate  of  the  officer  in  question,  stating 
that,  in  his  opinion,  the  case  was  a proper  one  to  be  heard 
before  a Judge  in  Chambers. 


Re  Peter  Fleury. 

Fleury  y.  Fleury. 

Administration — Costs — Commission  under  G.  0.  643. — Further  costs. 

[October  31,  1881.—  Boyd,  0.] 

Proceedings  had  been  taken  for  the  partition  and 
administration  of  the  estate  of  Peter  Fleury,  deceased. 

This  was  a motion  for  distribution,  under  the  report  of 
the  master  at  Lindsay. 

J.  Crickmore,  for  plaintiff,  asked  that  a lump  sum  be 
allowed,  being  for  the  costs  and  disbursements  of  the 
motion. 

Watson,  for  executors,  objected  that  such  costs  were 
included  in  the  commission  allowed  under  G.  0.  643,  and 
that  the  disbursements  should  have  been  included  in  those 
allowed  on  the  fixing  of  the  commission,  and  that  no 
charges  of  any  kind  could,  under  the  practice,  be  allowed 
as  a separate  sum  on  this  application. 

Plumb,  for  the  infant  defendants. 

Boyd,  C.,  made  the  usual  order,  and  declined  to  allow 
any  sum  for  costs  and  disbursements,  over  and  above  the 
amounts  found  in  the  report. 
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Re  James. 

Lunatic — Contract  of — Liability. 

J.,  an  infant,  gave  to  M.  a promissory  note  for  the  purchase  money  of  a 
buggy,  endorsed  by  his  father,  who  was  of  unsound  mind,  and  unable 
to  understand  what  he  was  doing.  The  father  received  no  consideration, 
and  M.'was  not  aware  of  his  condition. 

Held,  on  appeal  from  the  Master  at  Woodstock,  affirming  his  decision,  that 
the  father’s  estate  was  not  liable. 

[November  1,  1881. — Boyd , (7.] 

An  appeal  from  the  report  of  the  Master  [at  Woodstock. 
One  McNally  sold  to  John  James  a buggy,  for  $41.50. 
James  offered  his  own  note,  which  McNally  refused  to 
accept.  James  then  offered  to  get  security,  and  accordingly 
took  the  note  away  and  returned  with  it,  signed  by  him- 
self and  his  father,  who  at  the  time  was  of  unsound  mind. 
The  buggy  was  handed  over  to  the  son.  McNally  was 
not  aware  of  the  father’s  condition.  The  father  was,  a 
year  afterwards,  declared  a lunatic,  and  his  estate  is  now 
being  administered  by  the  Court.  McNally  sought  to 
prove  for  the  note,  but  the  Master  disallowed  the  claim. 
Hence  this  appeal. 

Roaf,  for  the  appeal,  cited  Banks  v.  Goodfellow , L.  R.  5 
Q.  B. 219 ; In  re  McSherry , 10  Grant  390;  McDonald  v. 
McDonald,  16  Grant  37 ; Campbell  v.  Hill,  23  U.  C.  C.  P. 
473. 

Boyd,  C. — There  was  no  dealing  in  this  case  between  the 
lunatic  and  the  alleged  creditor.  The  transactions  took 
place  entirely  with  the  son  of  the  lunatic,  and  the  sale  of  the 
chattel  was  to  him.  He  was  asked  to  get  some  one  to  join 
him  in  the  note, -and  he  procured  his  father  to  sign.  In  sub- 
stance therefore  his  father  was  no  more  than  a surety  for 
him  : no  consideration  moved  to  the  father,  and  though  the 
son  was  an  infant,  that  will  not  put  the  creditor  in  a more 
advantageous  position  as  regards  the  competency  of  the 
father.  The  evidence  preponderated  in  favour  of  the  posi- 
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tion  that  the  father  was  then  unable  to  transact  business, 
or  to  understand  what  he  was  doing,  and  the  Master  has 
so  found.  The  evidence  leads  to  the  inference  that  had  the 
creditor  seen  the  father  he  would  have  been  affected  with 
notice  of  his  incapacity.  I think  the  law  is  correctly  laid 
down  by  Brett,  J.,  in  the  case  of  Gray  v.  Warren,  referred  to 
in  De  Golyar  on  Guarantees,  p.  8.  He  left  it  to  the  jury  to 
say  whether  the  defendant  was  so  unsound  in  mind  as  not 
to  know  what  he  was  doing  when  he  signed  the  instru- 
ment of  guarantee  sued  on,  and  ruled  that  if  the  defendant 
had  a mind  incapable  of  consenting  to  sign  the  guarantee, 
he  could  not  sign.  See  per  Lord  Brougham  in  Howard  v. 
Digby,  2 Cl.  & Fin.  661 ; Sentance  v.  Poole,  3 C.  & P.  1. 
Decisions  cited  to  me  of  conveyances  for  value  made  by 
the  lunatic,  and  transactions  for  considerations  by  which 
he  was  benefited,  being  upheld  as  against  persons  who 
dealt  with  him  bona  fide  without  notice  of  his  incapacity, 
are  of  no  applicability  to  the  circumstances  of  this  case. 
I dismiss  the  appeal,  but  without  costs,  as  no  one  appeared 
to  uphold  the  report. 


Re  Wilson — Lloyd  v.  Tichborne. 

Administration — Infants — Practice. 

An  administration  of  an  estate  in  which  infants  were  interested,  was  made 
on  the  mere  suggestion  of  their  next  friend  that  it  would  be  for  their 
benefit,  without  going  into  the  merits  of  the  case  between  the  plaintiff 
and  the  defendant,  the  executor. 

[November  16. — Proudfoot,  J.] 

This  was  an  application  for  an  administration  of  the 
estate  of  Daniel  Wilson,  deceased,  by  Mary  Lloyd,  his 
widow,  and  his  seven  infant  children  by  their  next  friend. 

The  testator  died  in  1876,  leaving  his  property  to  his 
wife  and  children  as  stated  in  his  will,  and  appointed  the 
defendant  one  of  his  executors. 
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The  defendant  is  now  the  sole  executor  under  the  pro- 
bate, and  the  debts  of  the  testator  appeared  to  have  been 
paid. 

The  application  was  on  the  ground  of  the  alleged  mis- 
conduct of  the  executor. 

Langton,  for  the  motion. 

Hoyles,  contra. 

Proudfoot,  J.,  granted  the  order  without  going  into 
the  merits  between  the  widow  and  the  defendant,  the 
executor,  on  the  ground  that  infants  have  a right  to  an 
administration  order  of  an  estate  in  which  they  are  in- 
terested on  the  mere  suggestion  of  their  next  friend  that 
it  would  be  for  their  benefit. 


Re  Solicitors. 

Taxation — Form  of  order — Rule  0.  J.  A. 

[September  5,  1881 — Mr.  Stephens.] 

This  was  an  application  before  Mr.  Stephens  in  Chambers- 
for  an  order  to  tax  a solicitor’s  bill — more  than  a month 
having  elapsed  since  the  delivery  of  the  bill. 

H.  Gassels,  for  the  motion,  asked  that  the  order  issue  in 
the  long  form  in  use  before  the  0.  J.  A.,  instead  of  the  form 
under  Rule  443,  as  the  master  is  mentioned  in  that  order,, 
but  the  taxing  officer  is  the  proper  officer  to  tax  bills  of 
costs  under  Rule  438  of  the  Act, 


Order  made. 
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Hathway  y.  Doig. 


Security  for  costs — Plaintiff  representing  a class — Insolvent — Waiver. 

Where  it  appeared  that  a large  number  of  persons  had  an  interest  in 
the  settlement  of  the  question  involved  in  the  suit,  and  they  put 
forward  one  of  them  as  plaintiff  in  the  suit  who  was  shewn  to  have 
been  insolvent  some  years  before  the  commencement  of  the  suit, 
and  did  not  appear  to  have  accumulated  any  property  since  his 
insolvency,  security  for  costs  was  ordered. 

The  defendant  demanded  copies  of  affidavits  to  be  used  on  an  injunc- 
tion motion,  and  subsequently  obtained  an  enlargement  of  the 
motion.  Held , not  a waiver  of  his  right  to  security  for  costs, 
because  the  facts  on  which  to  base  such  motion  for  security  were 
unknown  to  him  at  the  time  of  the  demand  and  enlargement. 

[September  1,  1881. — Ferguson,  J.] 

A motion  for  security  for  costs. 

The  bill  was  filed  to  restrain  the  defendant  from 
carrying  on  his  business  in  the  plaintiff’s  neighbourhood. 

A notice  of  motion  for  an  injunction  was  served  with 
the  bill  on  the  27th  April,  returnable  on  the  5th  May. 

The  defendant  demanded  and  read  copies  of  the 
plaintiff’s  affidavits  to  be  used  on  the  motion,  and  also- 
obtained  an  enlargement  of  the  motion.  On  cross- 
examining  the  plaintiff  on  his  affidavit  the  facts,  on 
which  this  motion  is  based,  were  elicited. 

The  Referee  dismissed  the  application  in  June,  and 
the  defendant  appealed  from  his  decision. 


J.  H.  Ferguson,  for  the  appeal. 
Hoyles,  contra. 


Ferguson,  J. — This  was  an  appeal  from  an  order 
of  the  learned  Referee  in  Chambers,  dismissing  an 
application  for  security  for  costs.  At  the  time  the- 
application  to  the  Referee  was  made,  there  had  not 
been  any  adjudication  on  the  question  as  to  whether  or 
not  the  plaintiff  had  an  interest  in  the  matters  of  the 
suit.  Since  that  time  there  have  been  two  judgments 
in  the  cause,  both  involving  this  question,  one  a judg- 
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ment  of  this  Court  deciding  it  in  the  affirmative,  and 
the  other  a judgment  of  the  Court  of  Appeal,  reversing 
this.  See  Hathway  v.  Doig,  6 App.  R.  264. 

It  may  be  said  that  strictly  I should  look  only  at 
the  material  that  was  before  the  learned  Referee,  but 
it  is  almost  impossible  for  one  with  the  judgment  of 
the  Court  of  Appeal  before  him,  to  consider  the  point 
as  if  it  were  new.  And  besides,  the  learned  counsel 
for  the  plaintiff,  on  the  argument  before  me,  referred 
to  the  judgment  of  this  Court,  then  in  favour  of  his 
client,  saying  that  he  had  a perfect  right  to  look  at  it 
as  an  authority  although  it  was  not  before  the  Referee, 
and  I cannot  think  that  he  would  desire  me  to  look  at 
it  now  without  also  looking  at  the  judgment  by  which 
it  has  been  reversed.  I think  then  that  I may  consider 
this  point  disposed  of,  and  for  the  purposes  of  this  short 
judgment  assume  that  the  plaintiff  has  not,  in  a legal 
sense,  an  interest  in  the  matters  of  the  suit. 

The  next  question  is  this:  Is  the  plaintiff  put  forward 
by  a third  person,  or  by  a number  of  other  persons,  to 
try  a right  in  which  such  third  person,  or  such  other 
persons  is  or  are  interested  ? If  this  question  is  to  be 
answered  in  the  affirmative,  then  the  defendant  would 
be  entitled  to  and  the  Court  would  require  the  plain- 
tiff to  give  security  for  costs,  unless  it  is  shewn,  I 
think  unless  it  is  clearly  shewn,  that  the  plaintiff  is  in 
such  circumstances  as  to  be  answerable  for  the  costs, 
and,  as  is  said  by  the  learned  Chief  Justice,  then  Vice- 
Chancellor,  in  Little  v.  Wright , 16  Grant  576,  very 
reasonably  so,  for  the  real  plaintiffs  would  be  kept 
back  and  the  defendont  placed  in  the  unfair  position 
of  having  to  contest  a suit  really  with  parties  able  to 
pay  the  costs  to  him  if  he  succeeded,  but  against  whom 
they  cannot  be  recovered  because  the  name  of  a third 
person  is  used. 

Now  I think  from  a perusal  of  the  evidence  that 
a large  number  of  persons  had,  or  felt  that  they  had 
an  interest  in  the  work  that  was  being  carried  on  by 
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the  defendant  being  stopped  and  permanently  discon- 
tinued, and  if  necessary  in  this  or  some  other  suit  being 
prosecuted  for  that  purpose.  I am  not  informed  that 
any  other  suit  has  been  brought  for  that  purpose. 
The  plaintiff  in  his  examination,  to  which  I have  been 
referred,  notice  of  the  reading  of  which  on  the  applica- 
tion I see  was  given,  says : “ I have  been  intimate  with 
the  defendant  since  I came  to  reside  there  until  about 
February  last,  when  a paper  was  got  up  among  some 
of  the  people  there,  naming  five,  and  adding  the  words 
‘ and  some  others.’  This  paper  was  got  up  with  the 
intention  of  entering  this  suit  unless  the  boiler-making 
was  discontinued.  It  was  not  intended  to  be  entered 
in  my  name.  It  has  resulted  in  entering  this  suit.  It 
was  entered  in  my  name  because  I thought  I was  most 
injured,”  &c.  He  afterwards  says:  “ I was  asked  by 
some  of  them  to  enter  the  suit  in  my  name,  and  I de- 
clined. Afterwards  upon  receiving  Dr.  Oliph ant’s  letter, 
I decided  to  do  it.” 

This  letter  is  referred  to  as  Exhibit  A,  and  bears 
date  the  27th  day  of  April.  He  says  that  after  receiv- 
ing this  letter  he  went  to  the  office  of  his  present 
solicitor  (who,  according  to  the  evidence,  is  one  of  the 
persons  who  had  signed  the  paper)  and  left  word  that 
he  wanted  to  see  him,  and  he  (the  solicitor)  called  round 
at  the  plaintiff’s  house  that  evening.  He  then  says: 
“1  told  him  to  file  a bill,  and  he  asked  me  if  he  should 
use  my  name.  I told  him,  yes.  I had  not  intended  to 
file  the  bill  until  after  I had  got  Dr.  Oliphant’s  letter.” 

Now  this  letter,  as  I have  said,  was  dated  the  27th 
April.  It  had  been  received  by  the  plaintiff,  I do  not 
know  how  long  after,  perhaps  the  next  day,  perhaps 
the  same  day,  and  according  to  the  examination  it  was 
after  this  he  had  given  the  instructions  to  bring  the 
suit.  Yet  we  find  that  the  bill  was  filed  on  the  25th 
of  April,  at  least  counsel  upon  the  argument  agreed 
that  this  was  the  fact.  Now  what  does  all  this  shew  ? 
Counsel  for  the  plaintiff*,  who  certainly  argued  his  case 
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with  much  skill,  called  it  a mistake,  if  my  recollection 
is  correct.  With  me  the  impression  is,  that  an  effort 
was  being  made  to  avoid  stating  the  actual  fact,  and  in 
the  eagerness  to  do  this  the  mistake  was  fallen  into, 
and  I cannot  but  think  that  this  would  be  the  impres- 
sion left  upon  the  mind  of  any  one  who  is  much 
accustomed  to  evidence.  The  defendant,  who  must  be 
supposed  to  know  a good  deal  about  the  circumstances 
surrounding  the  bringing  of  the  suit,  swears  to  his 
belief  that  the  plaintiff*  was  put  forward  by  others  to 
prosecute  this  suit  to  try  a right,  &c.  There  are  other 
circumstances  disclosed  in  the  application  that  has  at 
least  some  tendency  to  shew  that  such  w^as  the  fact. 

The  plaintiff  has  not  brought  forward  the  evidence 
of  any  one  of  the  parties  referred  to,  and  there  is  one 
of  these  wdiose  affidavit  alone  would  have  settled  the 
question.  The  conclusion  that  I have  arrived  at  is 
that,  notwithstanding  the  statements  of  the  plaintiff, 
the  real  fact  is  as  alleged  by  the  defendant.  This  may 
be  wrong,  but  I cannot,  from  a perusal  of  all  that  is 
before  me,  think  that  the  fact  is  otherwise. 

Then  does  the  evidence  shew  that  the  plaintiff  is  in 
such  poor  circumstances  as  not  to  be  answerable  for 
the  costs  of  the  suit  ? From  the  evidence  it  is  clear 
that  the  defendant  and  he  have  been  intimate  for  a 
considerable  time.  The  defendant  in  his  affidavit,  after 
referring  to  the  fact  of  the  plaintiff  having  been  in 
insolvency  some  years  ago,  says  that  he  believes  that 
the  plaintiff*  has  not  since  accumulated  any  property, 
and  that  he  is  not  now  possessed  of  any  property  in 
his  own  right  sufficient  to  satisfy  the  costs  of  the  suit 
should  he  be  made  to  pay  the  same;  and  in  another 
place  he  says  he  believes  the  plaintiff  to  be  “a  man  of 
straw.” 

Now  the  answer  to  this  question  is  certainly  a fact 
within  the  knowledge  of  the  plaintiff.  It  was  his 
interest  to  answer  fully  and  satisfactorily,  and  one 
would  think  he  would  have  done  so  if  the  actual  fact 
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were  in  his  favour.  Yet  all  he  says  is,  “ I am  perfectly 
well  able  to  answer  the  costs  of  this  suit  if  any  should 
be  awarded  against  me.”  In  my  judgment  this  is  far 
from  being  satisfactory  under  the  circumstances.  The 
defendant  in  his  affidavit  raises  the  question  as  to 
whether  or  not  the  plaintiff*  has  accumulated  any 
property  since  his  insolvency,  and  the  plaintiff  chooses 
to  leave  this  wholly  unanswered.  He  does  not  state 
that  he  has  any  property  or  any  money  at  all,  and 
what  he  does  say  is,  in  my  opinion,  capable  of  having 
different  meanings  attached  to  it. 

As  to  the  waiver  contended  for,  I think  it  shows 
that  the  facts  to  ground  the  application  were  not 
known  at  the  time  of  the  demand  of  the  copies  of 
the  affidavits  was  made,  or  at  the  time  the  enlarge- 
ment was  asked  for,  and  under  such  circumstances 
there  would  not  be  a waiver.  I think  Pendry  v. 
O' Neil],  7 Prac.  P.  52,  is  an  authority  for  saying  so. 

My  conclusions  are  against  the  plaintiff  on  the  facts, 
and  the  law  is  well  settled.  I think  the  appeal  should 
be  allowed,  and  I see  no  good  reason  against  giving 
the  costs.  There  will  be  an  order  for  security  for  costs. 
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Weatherhead  y.  Weatherhead. 

Infant — Service  on  official  guardian — Rule  36  0.  J.  A. 

[September  12 — Mr.  Stephens.] 

This  was  a partition  suit. 

W.  Roaf  applied  in  Chambers  for  an  order  allowing  sub- 
stitutional  service  of  the  bill,  on  the  official  guardian  of  an 
infant  defendant,  the  infant  being  resident  without  the 
jurisdiction  of  the  Court,  and  no  provision  being  made  for 
such  a case  under  Rule  36,  0.  J.  A. 

Mr.  Stephens  allowed  the  order  to  go,  on  the  ground 
that  the  share  of  the  infant  in  the  lands  in  question 
amounted  to  only  $40,  and  substitutional  services  would  be 
inexpensive. 


Adamson  v.  Adamson. 

Appeal  bond — Surety — Registered  title. 

[September  12 — Mr.  Stephens.] 

This  was  a motion  in  Chambers  to  disallow  a bond  given 
on  an  appeal.  In  the  course  of  the  examination  of  one  of 
the  bondsmen,  he  stated  that  he  had  had  for  some  years 
conveyances  to  himself  of  certain  lands,  but  had  not  regis- 
tered them. 

It  appeared  that  the  lands  were  of  sufficient  value. 

Langton , for  the  motion,  objected  to  the  sufficiency  of  the 
surety,  unless  the  alleged  conveyances  were  registered. 

Barwick,  contra. 

Mr.  Stephens  directed  the  conveyances  to  be  registered. 
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Smith  y.  Babcock. 

Examination — Place  of  defendant  out  of  jurisdiction. 

A party  out  of  the  jurisdiction  will  be  ordered  to  attend  to  be  examined 
at  that  place  within  the  jurisdiction  where,  in  the  opinion  of  the  Court 
it  is  most  expedient  that  the  examination  should  be  held,  and  not 
necessarily  that  nearest  to  his  place  of  abode. 

[October,  10,  1881. — Proudfoot , J.] 

This  was  an  application  to  compel  the  defendant  to 
attend  for  examination  in  the  cause,  at  Toronto,  he  being 
a resident  of  the  city  of  Montreal. 

The  bill  alleged  that  a firm  of  Smith  & Co.,  who  carried 
on  business  at  Fenelon  Falls,  borrowed  $50,000  for  the 
defendant,  upon  the  security  of  certain  lands  belonging  to 
the  firm  : that  on  the  16th  September,  1873,  a mortgage 
to  secure  that  amount  was  executed  to  the  defendant,  and 
the  money  advanced  : that  one  Millard  was  a member  of 
the  firm  of  Smith  & Co.,  and  was  also  in  partnership  with 
the  defendant  in  a business  carried  on  at  Montreal  under 
the  firm  and  name  of  R.  Millard  & Co. : that  Millard  agreed 
with  the  defendant  that  his  interest  in  the  business  of  R. 
Milard  & Co.,  should  be  liable  to  payment  of  the  amount 
due  on  the  mortgage:  that  in  June,  1876,  a writ  of  attach- 
ment in  insolvency  issued  against  the  firm  of  Smith  & Co., 
by  virtue  of  which  the  estate  and  effects  of  the  firm,  and, 
also  of  the  individual  members  thereof,  became  vested  in 
the  official  assignee,  and  subsequently  in  the  assignee 
appointed  by  the  creditors : that  the  plaintiff  purchased 
from  the  creditors  the  property  comprised  in  the  defendant’s 
mortgage  at  a certain  figure,  reserving  his  right  to  contest 
the  claim  of  the  defendant  under  the  above  mortgage,  it 
being  a matter  of  doubt  whether  or  not  the  defendant  had 
been  paid  his  debt  out  of  Millard’s  interest  in  the  business 
of  Millard  & Co.  It  appeared  that  in  the  Insolvency 
Court  the  defendant  filed  a claim  for  a large  amount,  and 
valued  his  mortgage  security  at  a less  sum,  and  he  claimed 
to  be  ranked  as  a creditor  upon  the  insolvent  estate  for  the 
13 — VOL.  IX  O.P.K. 
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difference.  The  plaintiff  questioned  in  the  Insolvency 
Court  the  former  claim  of  the  defendant  and  eventually 
it  was  disallowed.  The  plaintiff  then  filed  this  hill 
claiming  that  the  mortgage  debt  had  been  paid  in  full,  and 
indeed  that  there  was  a large  balance  due  Millard  as  would 
appear  on  an  accounting  between  him  and  the  defendant, 
to  which  balance  the  plaintiff  as  purchaser  in  insolvency 
of  Millard’s  estate,  was  entitled. 

The  plaintiff  was  a resident  of  Port  Hope;  the  defendant 
of  Montreal.  The  bill  was  filed  at  Lindsay.  The  plaintiff’s 
solicitor  lived  at  Port  Hope  ; the  defendant’s  solicitor  at 
Belleville.  The  plaintiff’s  counsel,  who  had  previously 
examined  the  defendant  at  great  length  in  the  Insolvency 
Court,  lived  at  Toronto ; defendant’s  counsel  lived  at 
Belleville.  It  was  sworn  that  it  vras  a matter  of  great 
importance  to  the  plaintiff  to  have  the  defendant  examined 
before  a short-hand  writer  and  by  the  counsel  who  had 
previously  examined  him  in  insolvency,  and  that  an  exami- 
nation upon  a commission  in  Montreal  would  be  useless. 
The  defendant  swore  that  he  would  be  seriously  prejudiced 
in  his  business  by  being  brought  to  Toronto,  as  it  would 
necessitate  his  absence  from  home  for  three  days.  The 
defendant  submitted  to  be  examined  viva  voce  in  Montreal 
before  a short-hand  examiner,  but  admitted  that  he  could 
be  compelled  to  come  before  that  examiner  in  this  Province 
residing  nearest  to  Montreal,  under  Moffatt  v.  Prentice,  6 
Pr.  It.  33.  The  plaintiff  claimed  that  the  expense  of  the 
defendant  coming  to  Toronto  with  his  counsel  from  Belle- 
ville would  be  very  much  less  than  the  expense  of  taking 
counsel  from  Toronto  and  Belleville  to  Montreal,  or  to  the 
examiner  in  this  Province  residing  nearest  Montreal;  and 
that  it  was  also  necessary  to  have  present  on  the  examina- 
tion the  plaintiff’s  solicitor,  and  this  was  just  such  a case 
as  was  covered  by  the  remarks  of  Mowat,  V.  C.,  in  Gal- 
lagher v.  Gairdner,  2 Chy.  Chamb.  480. 

H Gassels,  for  the  motion. 

W.  Fitzgerald,  contra. 
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Mr.  Stephens,  in  Chambers,  refused  the  application, 
-on  the  ground  that  the  defendant  should  not  be  taken 
farther  from  his  residence  than  was  absolutely  necessary 
in  order  to  get  a commissioned  examiner,  and  held  that 
this  case  did  not  come  within  the  exceptions  referred  to  in 
Gallagher  v.  Gairdner.  He  accordingly  ordered  that  the 
defendant  should  attend  at  Cornwall. 

From  this  order  the  plaintiff  appealed. 

W.  Cassels,  for  the  appeal. 

W.  Fitzgerald,  contra. 

The  appeal  came  on  for  hearing  before  Proudfoot,  J.,  who 
reversed  the  Referee’s  order  and  granted  the  application, 
holding  that  the  case  was  distinguishable  from  those  where 
the  party  to  be  examined  resided  within  the  jurisdiction. 
{Gallagher  v.  Gairdner , 2 Chy.  Cham.  480.)  Here  the 
party  to  be  examined  resided  out  of  the  jurisdiction,  and 
Con.  Stat.  C.,  cli.  79,  gave  liberty  to  the  opposite  party  to 
summon  him  within  it.  {Moffatt  v.  Prentice,  9 L.  J.  N.  S. 
159,  and  6 Pr.  R.  83.)  It  became  then  a question  at  which 
place  in  Ontario  under  the  circumstances  of  the  case  it  was 
most  expedient  the  examination  should  take  place.  He 
thought  in  this  case  that  Toronto  was  clearly  shewn  to  be 
the  most  convenient  and  least  expensive,  and  that  the 
examination  should  take  place  there. 
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Bell  y.  Landon. 

Security  for  costs — Further  security. 

The  usual  'praecipe  order  for  security  for  costs  had  been  taken  out  by  the 
defendant  and  duly  complied  with  by  the  plaintiff.  Subsequently  the 
cause  was  partially  heard  before  Ferguson,  J.,  but  was  adjourned  for 
three  months  owing  to  the  Judge  being  required  to  open  another 
sittings  in  the  Court.  The  defendant  thereupon,  seeing  that  the  costs 
far  exceeded  the  security  given,  applied  for  an  order  for  further  security. 
It  was  not  shewn  that  the  defendants  could  not  have  foreseen  that  the 
$400  would  not  cover  the  costs. 

Boyd,  C.,  affirmed  the  judgment  of  Mr.  Stephens,  refusing  further 
security. 

[October  26,  1881.— Boyd,  C.] 

The  usual  prcecipe  order  for  security  for  costs  had  been 
issued  by  the  defendants  and  duly  complied  with  by  the 
plaintiff.  Replication  was  filed  on  the  30th  June  last,  and 
the  case  was  brought  on  for  hearing  before  Feiguson,  J., 
at  the  Simcoe  sittings  in  September,  but  was  only  partially 
heard  and  adjourned  until  December,  owing  to  the  Judge 
being  required  to  open  the  St.  Catharines  sittings. 

The  defendants  seeing  that  the  costs  far  exceeded  the 
amount  of  the  security  already  given,  now  applied  for 
further  security. 

Mr.  Stethens,  in  Chambers,  refused  the  application. 

The  defendants  appealed,  and  the  appeal  was  heard  on 
October  24,  1881. 

Plumb , for  the  defendants,  appellants. 

H.  Gassels,  contra.  Neither  the  Master  in  Chambers, 
nor  any  Judge  other  than  Ferguson,  J.,  has  jurisdiction  to 
make  the  order  asked  for,  because  it  would  be  in  effect 
prohibiting  the  Judge  who  partially  heard  the  case,  and 
who  was  and  still  is  properly  seized  of  the  matter,  from 
continuing  the  hearing  at  the  appointed  time.  The  Eng- 
lish Rules  of  Court  do  not  apply  to  this  case.  In  England 
they  are  tied  down  by  Reg.  Gen.  40,  which  limits  the 
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amount  to  be  given  in  the  bond,  while  here  there  is 
a discretion  as  to  the  sum  to  be  inserted.  The  defendant 
had  two  courses  open  to  him;  he  might  either  have  taken 
the  usual  prcecipe  order,  which  was  always  for  $400,  or 
have  made  a special  application  to  the  Court ; he  elected 
to  take  the  prcecipe  order,  and  is  therefore  bound  by 
it,  and  can  not  come  now  and  ask  for  an  increase 
in  the  amount.  The  case  of  Costa  Rica  v.  Erlanger, 
L.  R.  3 Chy.  Div.  02,  does  not  apply  here,  because 
under  the  English  practice  no  such  right  to  elect  existed : 
and  because  that  decision  is  based  upon  the  increased 
powers  given  to  the  Court  in  England  by  the  Judicature 
Act.  In  this  case  the  rules  of  the  Judicature  Act,  even  if 
they  have  increased  the  powers  of  the  Court  here,  are  not 
applicable,  because  replication  was  filed  in  J une  last ; Rule 
494.  Though  a similar  rule  is  in  force  in  England,  the 
attention  of  the  Court  was  not  drawn  to  it  in  the  case 
cited.  At  all  events  under  that  authority  the  order 
could  only  go  for  security  for  future  costs. 

Boyd,  C. — The  occasion  of  this  application  for  further 
security  exists  from  the  fact  that  Mr.  Justice  Ferguson 
was  unable  to  finish  the  hearing  of  the  cause  at  the  last 
sittings  at  Simcoe,  and  on  that  account  postponed  the 
further  examination  of  witnesses  till  a day  in  December 
No  conduct  or  default  of  the  plaintiff,  therefore,  but  rather 
the  unavoidable  delay  of  the  Court  has  suggested  the 
application.  However,  there  would  have  been  no  oppor- 
tunity for  such  an  application  had  the  cause  been  then 
fully  heard.  Under  the  old  practice  the  Court,  as  a rule, 
abstained  from  directing  any  increase  of  the  security  first 
given,  unless  where  the  plaintiff  was  seeking  an  indul- 
gence, or  was  in  such  a position,  from  his  own  conduct,  as 
to  compel  him  to  submit  to  terms  in  order  to  recover  what 
he  had  lost.  See  case  in  Morgan  & Davy  15,  ( Gage  v.  Lady 
Stafford,  2 Yes.  657,)  and  particularly  Ogilvie  v.  Herne,  11 
Yes.  598. 

Here  the  defendants  had  an  opportunity,  under  the  G. 
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0.  321,  as  pointed  out  in  Ganson  v.  Finch,  3 Ch.  Chamb. 
R.  296,  of  having  a special  sum  fixed  for  security,  instead 
of  the  usual  sum  of  3400,  mentioned  in  the  prcecipe  order. 
It  is  not  shewn  that  the  defendants  could  not  have  foreseen 
that  the  cause  would  be  one  of  the  ponderous  proportions 
which  it  seems  to  have  assumed  at  the  hearing.  And  in 
these  circumstances  I am  asked  to  overrule  the  dis-, 
cretion  of  the  judicial  officer  who  declined  to  make  the 
order, — the  effect  of  which,  if  made,  may  be  to  preclude 
the  plaintiff  from  finishing  the  hearing  of  his  cause  after 
he  has  materially  changed  his  position  on  the  faith  of  the 
first  order  clearing  his  way  till  the  conclusion  of  the  liti- 
gation in  this  Court. 

I do  not  consider  the  case  relied  upon  by  Mr.  Plumb  of 
Costa  Rica  v.  Evlanger,  L.  It.  3 Ch.  Div.  62,  as  an  authority 
which  requires  me  to  give  security  in  this  case.  The 
security  there  given  in  the  first  instance  was,  by  the 
practice  of  the  English  Courts,  a fixed  sum  of  £120 — 
which,  as  the  Vice  Chancellor  shelved  at  p.  64,  was  a 
“ security  merely  delusive  in  such  an  enormously  heavy 
suit.”  It  was  shewn  on  the  application  that  the  defendant 
had  answered,  and  the  plaintiff  had  obtained  leave  to 
amend,  but  had  not  yet  made  the  amendment  which,  as  I 
judge,  changed  the  character  of  the  case,  and  even  then 
the  costs  already  incurred  were  £1,000,  and  it  was  shewn 
that  a further  sum  of  £1,000  would  be  incurred  before  the 
cause  was  heard.  In  this  case  the  cause  was  at  issue  on 
the  30th  June,  1881,  and  was  on  that  day  set  down  for 
hearing  at  Simcoe.  In  the  case  cited  Mellish,  L.  J.,  and  the 
other  Judges  chiefly  went  upon  the  ground  that  the  prac- 
tice had  been  altered  pending  litigation  : that  the  practice 
of  limiting  the  amount  to  a fixed  sum  had  been  altered 
by  the  new  procedure.  That  ground  of  decision  is 
inapplicable  to  the  present  appeal,  I think,  for  two  rea- 
sons, first,  that  the  amount  of  security  might  have  been 
fixed  originally  at  a proper  sum  under  the  general  orders, 
and  second,  the  cause  being  at  issue  it  falls  under  the  1st 
clause  of  Rule  494,  whereas  the  case  in  England  would  appear 
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to  be  under  the  provision  corresponding  to  clause  (a)  of 
that  rule. 

Upon  all  these  considerations  I do  not  think  that  it  is 
just  to  interfere  at  this  stage  by  requiring  further  security. 

The  appeal  is  dismissed,  but  I think  it  reasonable  that 
the  costs  should  be  made  costs  in  the  cause  to  the  plaintiff. 
A counsel  fee  of  $10  may  be  taxed. 


Leeson  v.  Lemon. 

Interpleader  issue — Jury  notice — Omission  to  serve — Effect  of. 

An  order  directed  the  trial  of  an  issue  in  an  interpleader  matter.  The  plain- 
tiff served  the  issue  but  did  not  serve  with  it  a jury  notice  required  by 
ft.  S.  O.,  ch.  54,  sec.  4.  He  subsequently  served  a jury  notice  with  the 
notice  of  trial.  The  defendant  did  not  appear  at  the  trial,  and  a 
verdict  was  rendered  for  the  plaintiff,  who  afterwards  obtained,  (on 
notice),  from  Mr.  Stephens  in  Chambers  an  order  for  costs. 

Held,  on  appeal,  affirming  this  order,  that  the  verdict  obtained  on  the  trial 
by  a jury  was  not  a nullity,  but  only  irregular,  and  not  being  moved 
against  promptly  should  stand. 

[November  1*  1881. — Boyd,  C.] 

This  was  an  interpleader  issue  directed  by  the  Court  of 
Chancery  between  Bachael  Leeson,  plaintiff,  and  Lawrence 
Lemon,  defendant. 

The  issue  was  tried  at  the  June  sittings,  of  the  County 
Court  of  Dufferin,by  a jury,  and  a verdict  rendered  for  the 
plaintiff.  No  one  appeared  on  behalf  of  defendant  at  the 
trial. 

After  verdict  the  plaintiff  applied  to  the  Beferee  in 
Chambers  for  the  usual  order  for  the  payment  of  the  costs 
to  the  successful  party,  which  order  was  granted. 

Rodgins,  Q.C.,  on  behalf  of  the  defendant,  appealed  from 
this  order,  on  the  ground  that  the  material  filed  shewed  that 
the  proceedings  were  irregular,  and  had  not  been  acquiesced 
in  by  the  defendant.  The  irregularities  complained  of  were, 
that  the  interpleader  order  directed  that  the  issue  should 
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be  delivered  within  five  days  from  the  date  of  the  order, 
whereas  it  had  not  been  delivered  until  some  eight  or  nine 
days  after : that  the  form  of  issue  was  not  as  directed  by 
the  order : that  no  notice  for  a jury  had  been  served  with  the 
issue  as  directed  by  the  Interpleader  Act,  and  therefore  the 
case  should  have  been  tried  by  the  Judge  without  a jury,  and 
as  the  defendant  had  not  appeared  at  the  trial  or  recognized 
any  of  the  proceedings,  that  he  had  not  waived  his  right  to 
object. 

A number  of  cases  were  cited,  and  are  referred  to  in 
judgment. 

Reeve , contra.  The  Judge  of  the  County  Court  had,  in 
pursuance  of  sec.  99,  c.  40,  R S.  0.,  returned  the  record 
with  the  finding  of  the  jury  indorsed,  and  as  that  verdict 
has  not  been  moved  against,  defendant  is  precluded  from 
going  behind  it  to  raise  these  objections. 

If  there  were  any  irregularities  in  the  proceedings,  the 
defendant  should  at  the  time  have  moved  to  set  same  aside. 

As  regards  the  issue  being  tried  by  a Judge,  there  is  a 
distinction  between  an  ordinary  case  and  the  trial  of  an 
issue  directed  by  the  Court  of  Chancery,  In  the  latter  it 
is  not  for  the  parties  to  select  whether  they  will  have  the 
issue  tried  by  a jury  or  not,  as  it  is  a proceeding  directed 
by  the  Court  to  satisfy  itself  as  to  certain  facts,  and  it  is 
for  the  Court  to  specify  the  mode  of  trial.  The  inter- 
pleader order  did  not  direct  a trial  by  the  Judge  of  the 
County  Court,  but  at  the  next  sittings  of  the  County  Court, 
and  therefore  the  trial  by  jury  was  a proper  one,  and  in 
compliance  with  the  order.  Further,  sec.  4,  of  the  Inter- 
pleader Act  does  not  apply  to  interpleader  by  a sheriff,  but 
to  the  cases  mentioned  in  sec.  2 of  the  Act. 

All  the  objections  were  overruled  at  the  argument  except 
as  to  the  question  of  the  case  being  tried  by  a jury,  as  to 
which  objection  judgment  was  given  on  November  1st. 

Boyd,C. — After  the  issue  directed  herein  had  been  served 
the  claimant  (plaintiff)  served  notice  of  trial,  and  therewith 
a notice  requiring  the  issue  to  be  tried  by  a jury,  upon  the 
defendant.  No  objection  is  made  to  the  notice  of  trial;  but 
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it  is  said  that  there  was  no  power  then  to  elect  to  have  the 
issue  tried  by  a jury.  I am  of  opinion  that  section  4 of  the 
Interpleader  Act,  R.  S.  0.,  ch.  54,  relates  to  the  trial  of  all 
issues  under  that  Act,  and  not  merely  to  those  in 
which  the  claim  arises  in  cases  mentioned  in  the 
1st  section  of  the  Act.  The  4th  section  is  one 
classed  under  the  general  heading,  “ Procedure  for 
Trial  of  Issues,”  and  section  10  provides  that  the 
Judge  who  intervenes  at  the  instance  of  the  Sheriff  may 
exercise,  for  the  adjustment  of  the  claim,  all  or  any  of  the 
powers  thereinbefore  contained.  I see  nothing  in  the  Act 
hindering  the  operation  of  this  section,  4,  in  issues  directed 
on  applications  by  the  sheriff.  By  section  28  the  provisions 
of  the  Common  Law  Procedure  Act,  so  far  as  applicable, 
are  to  be  extended  to  the  Interpleader  Act : so  that  in 
dealing  with  this  matter  I have  to  consider  sections  252-255 
of  that  Act.  I think  the  procedure  in  this  case  by  the 
claimant  was  only  irregular,  and  that  his  verdict,  obtained 
by  jury  trial,  was  not  a nullity.  If  so,  it  should  have  been 
moved  against  promptly,  and  up  to  this  time  no  application 
has  been  made  to  set  aside  the  verdict,  which  was  obtained 
on  16th  June,  1881.  It  is  not  proper  practice  to  allow  the 
defendant  to  urge  this  irregularity  as  a reason  for  refusing 
costs  to  the  plaintiff  on  his  application  for  the  costs  of  the 
issue.  There  is  no  merit  in  the  objection,  and  no  affidavit 
of  merits  is  filed  by  the  defendant ; and  if  the  attention  of 
the  plaintiff  had  been  sooner  called  to  it,  he  could  have  pro- 
ceeded to  a trial  before  the  Judge  of  the  Court  under 
section  253,  or  he  could  have  asked  the  Judge  to  act  under 
section  255.  The  defendant  does  not  pretend  he  was  misled, 
and  so  far  as  conduct  could  condone  the  course  of  the 
plaintiff,  the  defendant  has  done  so  by  his  inaction,  as  well 
as  by  what  is  disclosed  in  the  affidavits  and  letters.  The 
following  cases  (some  presenting  analogous  points)  I have 
referred  to : Symonds  v.  Symonds,  20  C.  P.  271 ; McBean 
v.  Duffy , 4 P.  R.  338  ; Macaulay  v.  Phillips,  6 P.  R.  77 ; 
Welsh  v.  O’Brien,  29  U.  C.  R.  474 ; Allen  v.  Boice,  3 P.  R. 
200 ; Herr  v.  Douglass,  4 P.  R.  102. 
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The  case  of  ffamlyn  v.  Betteley , L.  R.  6 Q.  B.  D.  63, 
relied  on  by  Mr.  Hodgins,  is  not  applicable,  as  the  point  of 
that  decision  was  that  the  issue  beinof  settled  in  terms  for 
trial  before  a jury,  under  the  English  procedure,  which 
differs  from  ours,  there  was  no  jurisdiction  to  try  before  a 
Judge,  and  that  this  objection  was  fatal.  It  is  to  be  noticed 
that  the  issue  framed  in  this  case  closed  with  the  formula, 
“ Therefore  let  a jury  come,”  &c. 

Upon  production  of  the  record  with  the  verdict  endorsed, 
it  is  almost  as  of  course  to  grant  costs  to  the  successful 
party : McPherson  v.  Norris , 3 U.  C.  L.  J.  49 ; Bellhouse 
v.  Gunn,  20  U.  C.  R.  555.  I agree  therefore  with  the 
order  of  the  Referee,  and  dismiss  the  appeal,  with  costs. 


Dale  v.  Hall  et  al. 

Production — Rule  222  0.  J.  A. 

The  defendadts  had  filed  and  delivered  their  statement  of  defence,  but  the 
pleadings  had  not  been  closed. 

Held,  that  the  plaintiff  was  entitled  to  the  praecipe  order  for  production. 

[November  14,  1881 — Proudfoot,  J.] 

Time  for  defendants  to  deliver  their  statement  of  defence 
expired,  and  statement  of  defence  had  been  duly  filed  and 
delivered,  but  the  pleadings  had  not  been  closed. 

The  Clerk  of  Records  and  Writs  refused,  after  consulta- 
tion with  Ferguson,  J.,  to  issue  the  usual  order  for  produc- 
tion by  the  defendants,  on  the  ground  that  Rule  222 
did  not  authorize  the  issue  of  an  order  for  production 
until  the  pleadings  were  closed,  where  a statement  of 
defence  had  been  delivered,  reading  the  words,  “ or  when 
the  application  is  on  behalf  of  a plaintiff* after  the  time  for 
delivering  the  defence  of  any  party  to  the  action  has 
expired,”  as  covering  only  cases  in  which  no  defence  has 
been  delivered. 
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H.  Cassels  now  moved  for  a direction  to  the  Clerk  to 
issue  the  order.  He  pointed  out  that  such  a construction 
of  the  rule  would  place  the  plaintiff  in  a less  advantageous 
position  than  he  occupied  under  the  Chancery  G.  0.  134, 
without  there  being  any  express  statement  in  the  rule  that 
such  was  the  intention  of  the  Legislature. 

Proudfoot,  J.,  stated  that  his  opinion  was  in  favour  of 
directing  the  order  to  issue,  but  that  he  would  first  consult 
his  brother  Ferguson.  He  this  day  stated  that  he  had  seen 
his  brother  Ferguson,  who  still  adhered  to  the  opinion 
expressed  by  him  to  the  Clerk  of  Records  and  Writs,  hut 
that  as  the  matter  had  not  yet  been  the  subject  of  a judi- 
cial decision,  he  felt  bound  to  decide  according  to  his  view, 
and  directed  the  order  to  issue.  He  further  stated  that 
there  was  considerable  difference  of  opinion  amongst  the 
members  of  the  High  Court  as  to  the  proper  construction 
of  the  rule,  and  hoped  that  the  matter  would  soon  be 
brought  before  a Divisional  Court  (a). 


Barker  v.  Leeson. 

Issue  in  County  Court — Verdict — Power  to  set  aside. 

A verdict  was  entered  for  the  plaintiff  on  the  trial  of  an  issue  directed  by 
the  Court  of  Chancery,  to  be  tried  at  the  Sittings  of  the  County  Court 
of  the  county  of  Dufferin.  The  County  Court  Judge  set  aside  the  ver- 
cliet  and  entered  a nonsuit,  on  grounds  embracing  matters  of  law  as  well 
as  of  fact  and  evidence. 

Held,  that  he  had  no  power  to  do  so,  and  that  the  application  should 
have  been  made  to  the  Court  that  directed  the  issue. 

[N  ovember  16,  1881. — Proudfoot,  J.] 

An  interpleader  issue  was  directed  in  an  action  in  the 
County  Court  of  the  County  of  Wellington,  and  in  a suit 
in  the  Chancery  Division  of  the  High  Court,  in  which  the 
claimant  was  plaintiff,  to  try  the  title  to  certain  goods  seized 
by  the  plaintiff.  The  issue  was  directed  to  be  tried  at  the 
Sittings  of  the  County  Court  of  the  County  of  Dufferin.  A 

(a)  The  following  rule  was  made  in  January  by  the  Court : — 

Discovery  may  be  obtained  under  rule  222,  after  the  defence  is 
delivered,  or  after  the  time  for  delivering  the  defence  has  expired. 
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jury  was  required  by  the  plaintiff,  and  at  the  trial  a verdict 
was  found  for  him.  A rule  nisi  was  afterwards  granted 
calling  upon  the  plaintiff  to  show  cause  why  a nonsuit 
should  not  be  entered,  or  a new  trial  had,  upon  various 
grounds  specified  in  the  rule.  On  the  return  the  rule  was 
made  absolute  to  set  aside  the  verdict  and  enter  a nonsuit. 
The  Master  in  Chambers  declined  to  order  payment  out  to 
the  defendant,  (the  execution  creditor)  of  the  money  in 
Court,  considering  that  the  County  Court  Judge  had  no 
jurisdiction  to  make  this  rule  absolute. 

This  was  an  appeal  from  his  decision. 

Bain , for  the  appeal. 

Reeve,  contra. 

Proudfoqt,  J. — The  sole  question  is  whether,  under  the 
circumstances  of  this  case,  the  order  to  interplead  authorized 
the  County  Court  Judge  to  deal  with  the  matter  after  the 
verdict  of  the  jury. 

It  was  contended  that  he  had  jurisdiction  under  the  44 
Vic.  c.  7,  0.,  but  the  application  for  the  order  was  not  made 
under  that  statute.  The  papers  left  with  me  do  not  show 
that  the  materials  required  by  the  statute  were  before  the 
Court  when  the  order  to  interplead  was  made.  It  is 
required  that  when  an  application  is  made  on  the  ground 
that  the  goods  seized  are  not  of  the  value  of  $400,  an  affi- 
davit must  be  made  setting  out  a list  of  the  goods  and  the 
value  placed  upon  them.  This  does  not  appear  to  have 
been  done,  though  the  Master  permitted  an  affidavit  to  be 
filed  in  the  application  before  him,  showing  that  on  the 
sale  the  goods  only  produced  under  $300.  As  the  juris- 
diction is  entirely  statutory,  the  officer  had  no  power  to 
dispense  with  what  the  statute  requires.  That  statute 
refers  to  executions  issued  out  of  one  of  the  superior  courts 
of  common  law,  but  in  accordance  with  the  decisions  upon 
the  interpleader  act,  this  would  probably  be  held  to  apply 
to  writs  issued  out  of  Chancery  also  : Wilson  v.  Wilson, 
3 App.  400. 
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Considering  the  matter  upon  the  other  ground,  I do  not 
find  for  what  reason  the  nonsuit  was  entered.  There  is 
no  judgment  of  the  learned  Judge  upon  the  application;  and, 
without  determining  whether  a Judge  in  such  a case  has 
the  power  to  reserve  at  the  trial  the  question  whether  the 
evidence  suffices  to  establish  the  plaintiff’s  case — upon 
which  I desire  to  express  no  opinion — I find  that  the 
grounds  of  the  application  in  the  rule  nisi  embrace  matters 
of  law  as  well  as  of  fact  and  of  evidence. 

The  first  alleged  reason  is  on  the  ground  of  surprise,  and 
that  the  chattel  mortgage  of  Peterson — from  whom  Thomas 
Leeson  is  alleged  to  have  purchased — -having  expired,  and 
Peterson  thus  having  no  title  as  against  creditors,  he  could 
confer  no  better  title  on  Thomas  Leeson  (this  involves  a 
question  of  law) : that  the  goods  wTere  not  identified  : that 
no  valid  sale  under  the  mortgage  to  Peterson  was  made  by- 
Peterson  to  Thomas  Leeson  (again  a question  of  law) : that 
the  bill  of  sale  from  Peterson  was  not  registered  : that 
when  Peterson  sold,  his  interest  was  that  of  a mortgagee, 
and  the  transaction  between  him  and  Leeson  amounted 
only  to  an  assignment  of  mortgages  which  are  therefore 
void  (again  a question  of  law)  : that  the  bill  of  sale  from 
Peterson  to  Leeson  is  not  a valid  bill  of  sale  for  several 
defects  specified  (another  question  of  law).  It  is  not  neces- 
sary to  pursue  the  remaining  grounds  upon  which  the 
motion  was  made, — the  foregoing  suffice  to  shew  that 
questions  of  law  were  involved  of  more  or  less  intricacy. 
To  use  the  language  of  Moss,  C.  J.,  in  Wilson  v.  Wilson,  3 
App.  404  : “Accordingly  a rule  nisi  wras  obtained,  and 
after  argument,  made  absolute,  the  learned  J udge  being  of 
opinion  that  the  affidavit  did  not  satisfy  the  requirements 
of  the  statute  respecting  chattel  mortgages.  Although  up 
to  this  point  this  course  of  procedure  seems  to  have  been 
acquiesced  in  by  both  parties,  it  is  not  supposable  that  it 
was  within  the  contemplation  of  the  Court  of  Chancery 
when  ordering  the  trial  of  an  issue.  It  certainly  never  in- 
tended to  seek  the  opinion  of  the  learned  J udge  upon  a 
mere  legal  question.”  And  at  p.  406,  the  same  learned 
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Judge  recognizes  to  the  fullest  extent  that  where  the  Court 

o o 

sends  an  issue  of  fact  to  he  tried  by  a jury,  an  application 
for  a new  trial  must  be  made  to  the  Court  itself,  and  not 
to  a Court  of  law. 

The  appeal  is  dismissed,  with  costs. 


Re  Devitt. 

Jurisdiction  of  Master  in  Chambers  over  only  part  of  subject  matter — Con- 
firming Order  Rule  424,  0.  J.  A. — Practice. 

[October  10,  1881. — Proudfoot,  J.] 

This  was  a motion  by  petition  for  the  sale  of  infants’ 
estate  under  the  Chancery  Act,  and  for  the  application  and 
distribution  of  the  proceeds.  Mr.  Stephens  in  Chambers 
had  granted  the  order  prayed  for  by  the  petitioners,  and  had 
directed  the  application  and  distribution  of  the  moneys  to 
be  realized  from  the  sale,  subject,  however,  to  the  order 
being  confirmed  by  a Judge  in  Chambers  so  far  as  it 
exceeded  his  jurisdiction. 

The  petitioners,  now  applied  for  an  order  confirming  the 
order  of  the  referee. 

H.  Gassels.  The  difficulty  is  caused  by  the  construction 
placed  upon  rule  424,  namely,  that  moneys  cannot  be  dis- 
tributed or  paid  out  of  Court  upon  an  order  of  the  Master 
in  Chambers.  I am  prepared  to  present  the  whole  matter 
and  obtain  an  order,  if  your  Lordship  thinks  the  order 
should  not  have  been  made. 

Proudfoot,  J.,  ruled  that  it  was  proper  not  to  present 
the  whole  matter  before  him,  but  that  the  Master  in  Cham- 
bers (or  Official  Referee  sitting  for  him)  should  continue 
to  exercise  the  jurisdiction  formerly  vested  in  the  Referee 
in  Chancery  Chambers  in  such  matters,  subject  only  to 
the  confirmation  of  so  much  of  the  order  as  directed  the 
distribution  and  payment  out  of  Court  of  the  moneys  to 
be  realized,  and  made  the  confirming  order. 
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Ill 


Cruso  v.  Bond. 

Mortgagor — Mortgagee — Default — Paying  off  mortgage. 

A mortgagee  is  not  obliged  to  accept  payment  of  the  whole  principal  and 
interest  of  a mortgage  on  which  only  interest  is  due,  though  his  bill 
filed  and  served  claims  payment  of  both. 

The  mortgage  in  this  case  contained  the  statutory  provision  that  in  default 
of  payment  of  interest  the  principal  should  become  due,  and  the  bill, 
as  hied,  prayed  for  payment  of  both,  but  before  service  it  was  amended 
by  making  it  the  ordinary  bill  for  foreclosure  only.  Held,  that  defen- 
dant could  take  no  advantage  of  the  form  of  the  bill  as  hied ; but, 
Semble,  that  the  prayer  for  payment  could  make  no  difference; 

[October  21,  1881  .—Boyd,  0.] 

The  plaintiff  advanced  $700  to  the  defendant  upon  a 
mortgage  payable  in  five  years  from  the  first  June,  1878, 
and  interest  at  10  per  cent.,  half-yearly  on  1st  June  and 
December.  The  mortgage  contained  the  statutory  proviso 
that  in  default  of  payment  of  interest  the  principal  should 
become  due.  The  mortgage  also  contained  the  usual  cove- 
nant for  payment.  An  instalment  fell  due  the  1st  June, 
1881,  and  was  not  paid.  The  plaintiff'  filed  his  bill  of 
complaint  on  the  29th  June  1881,  which  contained  the 
usual  allegations  in  foreclosure  suits,  and  also  prayed  for 
a personal  order  for  immediate  payment  against  the  defen- 
dant. 

On  the  30th  June  the  plaintiffs  solicitors  received  from 
the  defendant  a post-office  order  for  $28  or  $29,  which 
they  returned  to  him  by  letter  the  same  day  informing 
him  that  a bill  had  been  filed,  and  that  he  must  pay  the 
costs  in  addition  to  the  interest.  Subsequently,  at  the 
defendant’s  request,  the  plaintiff’s  solicitors  agreed  to  stay 
proceedings  for  a month.  In  the  meantime  the  defendant’s 
solicitor  (at  Cobourg)  entered  into  correspondence  with 
the  plaintiff’s  solicitors  (at  Toronto),  which  resulted  in  the 
defendant’s  solicitor  offering  by  letter,  dated  4th  August, 
1881,  to  pay  the  full  amount  of  principal,  interest  and 
costs.  The  plaintiff’s  solicitors  declined  to  accept  the 
principal,  claiming  that  the  plaintiff  was  not  (bound  to  do  so. 
It  did  not  appear  that  the  contents  of  the  bill  had  been  com- 
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municated  to  the  defendant  before  service.  On  the  20th 
August  the  bill  was  amended  by  striking  out  all  claims  for 
immediate  payment,  and  on  the  29th  August  was  served.  On 
the  20th  September  a formal  tender  was  made  to  the  plain- 
tiff’s solicitors,  of  a sum  sufficient  to  cover  principal,  interest, 
and  costs  to  that  date,  and  on  the  21st  a discharge  of  the 
mortgage  was  tendered  for  execution,.  Both  tenders  were 
declined,  and  on  the  24th  September  notice  of  motion  was 
served  for  an  order  to  dismiss  the  bill,  and  directing  the 
plaintiff  to  receive  payment  of  the  principal,  interest  and 
costs,  and  to  discharge  the  mortgage  and  execute  a con- 
veyance of  the  mortgaged  premises. 

Eddis,  for  the  motion. 

Watson,  contra. 

Mr.  Dalton. — The  decision  of  this  case  must  depend 
mainly  upon  this — whether  the  conduct  of  the  plaintiff  is 
an  election  to  have  payment  of  his  principal  money — and 
then,  if  yea,  whether  he  can  be  allowed  to  retract  that 
election. 

The  effect  of  election  by  a party  entitled,  at  his  own 
choice,  to  one  of  two  inconsistent  things,  is  very  firmly 
settled  at  law. 

“ An  election  once  made  is  binding  and  irrevocable,  and 
the  promise  is  thenceforth  single,  to  perform  the  alternative 
chosen”:  Broom's  Legal  Maxims,  296-7.  “Where  there  is 
an  election  given  by  a contract,  and  the  election  is  made,  it  is 
the  same  as  if  there  had  been  no  election,  and  the  party  is 
absolutely  bound  to  do  that  which  he  has  elected  to  do  ” : 
Campbell,  C.  J.,  in  Broivn  et  al.  v.  The  Royal  Ins.  Co.,  1 E.& 
E.  853.  “ If  a man  once  determines  his  election,  it  shall  be 
determined  for  ever”:  Com.  Dig. Election,  C.  2 ; and  so  through 
text  books  and  the  judgments  of  Judges.  It  would  be  easy 
to  select  very  numerous  authorities  to  the  same  effect,  but  I 
have  never  met  with  a case  in  which  the  principle  is  denied, 
or  even  qualified.  It  is  not  confined  to  contracts,  but 
applies  to  all  cases  where  a man  is  entitled,  at  his  own 
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choice,  to  one  of  two  inconsistent  courses.  When  he  elects 
to  pursue  one  of  those  courses,  it  is  final,  he  cannot  after- 
wards retract  and  take  up  the  other  course.  This  sometimes 
occurs  where  a man  is  entitled  to  avoid  a contract  for  fraud 
— he  cannot  with  notice  of  the  fraud  go  on  with  the 
contract,  and  afterwards  claim  to  avoid  it  for  the  fraud.  I 
cite  a number  of  cases  should  any  one  desire  to  consult 
them : Ward  v.  Day,  4 B.  &T  S.  356 ; Gath  v.  Lees  et  al., 
3 H.  & C.  558;  Jones  v.  Carter,  15  M.  & W.  725;  Toleman 
v.  Portbury,  L.  R.  7 Q.  B.  349  ; Greenwood  v.  Moss,  L.  R. 
7 C.  P.  360 ; Tayleur  v.  Wildin,  L.  R.  3 E.  303 ; Franklin 
v.  Carter,  3 D.  & L.  213 ; Birch  v.  Wright,  1 T.  R.  378 ; 
Franklin  v.  Carter,  1 C.  B.  750;  Bridges  v.  Smyth,  6 Bing. 
410.  Indeed  the  rule  is  founded  upon  such  manifest  fairness 
and  good  sense,  that  it  hardly  needs  very  much  authority. 
It  is  of  course  consideration  for  the  rights  of  the  opposite 
party  that  requires  it.  It  must  pervade  all  transactions* 
and  any  man  accustomed  to  business  understands  how 
impossible  it  would  be  to  carry  it  on,  if  a party  so  entitled 
to  his  choice  of  one  of  two  things,  could  press  to  extremity 
for  one,  and  when  his  adversary  closed  with  him,  could 
claim  the  right  to  abandon  that  one,  and  to  demand  the 
other.  The  whole  of  it  is,  that  that  is  not  consistent  with 
fair  dealing,  and  that  is  the  reason  of  the  law  no  doubt. 

There  is  a case,  2 Ch.  Cham.  134,  founded  on  the 
authority  of  a case  said  to  have  been  decided  by  the  late 
Vice-Chancellor  Esten,  which,  however,  is  not  reported.  It 
is  said  to  have  been  decided  in  1864,  and  is  to  the  effect* 
that  a mortgagee  is  not  obliged  to  accept  payment  of  the 
whole  principal  and  interest  of  a mortgage  on  which  only 
interest  is  due,  on  a bill  for  foreclosure  filed.  Of  course 
the  precise  ground  on  which  it  was  so  decided  cannot  be 
seen,  as  there  is  no  report  of  the  case.  I cannot,  however* 
think  that  it  was  on  the  supposition  that  the  plaintiff 
could  withdraw  an  election  once  made.  It  must  have  b^en 
rather  that  the  filing  of  a bill  of  foreclosure  was  not  an 
election  by  the  plaintiff. 

However,  without  saying  more  about  it  at  present,  I will. 

15 — YOL.  IX  O.P.K. 
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put  another  case.  Suppose  that  either  before  or  after  the 
Judicature  Act,  the  plaintiff  had  brought  an  action  in  the 
Queen’s  Bench  or  Common  Pleas  on  the  covenant  in  this 
mortgage  for  the  recovery  of  the  principal — alleging  the 
forfeiture  by  the  non-payment  of  the  interest.  Is  there  a 
lawyer  who  would  say  that  that  was  not  an  election  by 
the  plaintiff  to  avail  himself  of  the  forfeiture  arising  from 
the  defendant’s  default,  and  to  insist  on  the  immediate 
payment  of  the  whole  money  outstanding?  It  had  been 
in  his  election  to  insist  or  not  upon  the  forfeiture,  and  he 
insisted.  Things  have  changed  since  the  case  decided  by 
his  Lordship  the  late  Vice-Chancellor,  in  22  Grant,  121. 

What  is  this  bill  filed  now,  which  is  called  a bill  of  fore- 
closure ? Its  first  claim  is  for  immediate  payment  of  the 
principal  and  interest — the  principal  on  the  ground  of  the 
forfeiture  by  non-payment  of  the  interest — which  entitles 
the  plaintiff  to  immediate  execution  for  the  whole  amount 
upon  decree.  Then  the  bill  seeks  a foreclosure  which  will, 
in  a successful  result,  entitle  the  plaintiff  to  a hah.  fac. 
pos.,  should  he  not  be  enabled  to  levy  the  whole  amount 
on  his  fi.  fa.,  so  that  this  bill  is  in  truth  an  action  on  the 
covenant  for  the  whole  money,  a bill  to  foreclose  the  defen- 
dant’s title  to  the  land,  and  an  action  of  ejectment  for 
possession — all  in  one.  Is  this  less  an  election  to  have 
the  principal  paid  at  once  because  he  demands  two  other 
things  besides? 

A solemn  enquiry  whether  the  plaintiff  has  really  indicated 
his  intention  to  have  his  principal  paid  to  him,  would  seem 
to  me,  under  the  circumstances,  to  trench  a little  on  the 
ridiculous.  The  defendant  raised  the  money  to  pay  off  the 
plaintiff,  be  it  observed,  on  the  security  of  the  very  land 
in  the  plaintiff’s  mortgage,  and  if  he  is  now  to  be  told  that 
the  plaintiff  is  not  bound  to  take  the  money,  it  will  place 
the  defendant  and  his  mortgagee  in  a bad  position,  who 
have  both  acted  on  the  plaintiff’s  elections.  Raising  money 
in  this  country  means  expense  and  trouble,  which  has  been 
inflicted  on  the  defendant  wrongly  it  seems  to  me,  if  the 
plaintiff  can  be  allowed  to  retract. 


CRUSO  Y.  BOND. 


115 


I must  make  this  motion  absolute,  that  upon  payment 
of  the  principal  mone}^  and  interest  to  the  5th  of  August 
last,  and  the  costs  of  the  suit  to  that  date  to  the  plaintiff’s 
solicitors:  that  plaintiff’s  bill  of  complaint  be  dismissed 
out  of  Court,  and  that  the  plaintiff  do  execute  a proper 
reconveyacce  to  the  defendant,  and  as  the  parties  had 
completely  taken  their  ground  before  the  motion  was 
made,  and  were  at  arms  length  in  the  matter,  I think  the 
plaintiff  should  pay  to  the  defendant’s  solicitor  the  costs  of 
this  motion. 

The  plaintiff'  appealed  from  this  order,  and  the  appeal 
was  argued  by  the  same  counsel  on  October  17. 

Boyd,  C. — Upon  default  in  payment  of  interest  on 
money  secured  by  a mortgage,  the  mortgagee  had  the 
right  to  call  in  the  mortgage  debt,  and  proceedings  could 
only  be  stayed  on  payment  in  full  being  made  : Cameron 
v.  McRae,  3 Gr.  311;  Gooclwith  v.  North,  11  J.  B.  Moo. 
491.  To  mitigate  the  harshness  of  this  rule  General 
Orders  461  and  462  were  passed  in  1853,  which  empowered 
the  Court  to  grant  relief  in  such  cases  upon  payment  of 
the  sum  actually  in  arrear,  whether  of  principal  or  inter- 
est : Knapp  v.  Cameron,  6 Gr.  563.  The  statutory 
covenant  providing  for  the  payment  of  the  principal  in 
default  of  payment  of  interest  (R.  S.  O.  c.  104,  p.  999), 
merely  gives  expression  to  that  which  was  the  law  of  the 
Court,  and  is  not  intended  to  interfere  with  the  effect  of 
the  general  orders : McLaren  v.  Miller,  20  Gr.  639.  The 
general  orders  were  passed  in  ease  of  the  mortgagor,  so  as 
to  enable  him  to  repair  the  forfeiture  incurred  at  a less 
cost  than  the  whole  amount  secured  by  the  instrument, 
unless  it  was  actually  overdue  by  lapse  of  time.  But 
except  in  this  regard  the  law  was  otherwise  unchanged, 
and  the  Court  always  had  jurisdiction  to  stay  proceedings 
upon  payment  of  the  full  amount  of  plaintiff’s  claim  for 
debt,  interest  and  costs  in  mortgage  as  well  as  in  other 
cases : Pread  v.  Hall,  1 S.  & S.  331 ; Lawrence  v. 


116 


ONTARIO  PRACTICE  REPORTS. 


Humphries , 11  Gr.  211.  The  statute  7 Geo.  II.  c.  zOy 
similar  in  terms  to  the  It.  S.  0.  c.  51,  s.  71,  was  passed  for 
the  very  purpose  of  enabling  Courts  of  law  to  exercise  a 
jurisdiction  which  Courts  of  equity  possessed  apart  from 
the  statute:  Paine  v.  Edwards , 8 Jur.  N.  S.  1201.  The 
plaintiff  does  not  in  this  case  proceed  merely  for  what  is 
overdue;  he  claims  the  whole  amount  of  his  security,  as  he 
had  a right  to  do.  Can  he  object  if  the  defendant  meets 
him  on  the  ground  of  his  own  choosing,  and  submits  to 
pay  off  the  whole  claim  ? This  the  defendant  has  the 
right  to  do,  unless  something  in  the  operation  of  the 
general  orders  prevents  it.  But  these  orders  were  passed 
to  give  a special  option  to  the  mortgagor,  not  to  affect  his 
position  otherwise. 

When  default  is  made  in  the  payment  of  interest,  the 
mortgagee  has  the  power  of  calling  in  all  the  money 
advanced:  Stanhope  v.  Manners , 2nd  ed.  197;  Spence's  Eq. 
Jur.  ii.,  p.  675.  In  this  case  the  plaintiff  was  not  com- 
pelled to  call  in  the  whole  sum ; he  might  have  enforced 
payment  of  the  small  amount  of  arrears  of  interest  in 
other  ways,  and  at  a lesser  cost  than  by  taking  the  course 
he  did.  There  is  nothing  unreasonable  or  inequitable  in 
holding  him  to  his  demand  for  pa}^ment  made  by  his  bill 
as  served,  and  in  the  special  endorsement,  and  to  con- 
sider him  as  thereby  giving  notice  that  he  intended  to 
treat  the  whole  sum  as  due,  so  as  to  justify  the  tender  of 
the  whole  sum  which  was  made ; and  if  the  point  were 
res  integra  I should,  in  that  case,  as  at  present  advised , 
so  decide.  But  the  very  question  has  been  determined 
by  Esten,  V.  C.,  in  Drummond  v.  Guickard , in  February, 
1869,  as  mentioned  in  Green  v.  Adams,  2 Ch.  Chamb.  R. 
134.  In  the  note  book  of  that  very  learned  and  accurate 
Judge  the  note  of  his  decision  is  thus  given  : “ Boulton 
moves  that  bill  be  dismissed,  with  costs,  on  payment  of 
what  is  due  for  principal,  interest,  and  costs.  Blain  does 
not  wish  to  receive  more  than  is  due.  Boulton  wishes  to 
pay  the  whole.  I think  the  mortgagee  is  not  bound  to 
receive  more  than  is  due.  Bill  prays  payment  of  the 
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whole  or  foreclosure.”  (Chan.  Note  Bk.  of  Esten.  V.  C., 
p.  145.) 

It  does  not  become  the  Master  or  another  Judge  sitting  in 
Chambers  to  overrule  this  decision  made  so  many  years  ago, 
and  acted  on  in  many  cases  since.  I do  not  see  that  any  suffi- 
cient distinctions  exist  in  this  case  to  differ  it  from  the  case 
decided  in  1869.  Although  this  covenant  accelerating  the 
payment  is  in  terms  contained  in  the  mortgage,  yet  the 
extended  form  given  in  the  revised  statute  shews  that  it  is 
subject  to  the  practice  of  the  Court  of  equity  in  reliev- 
ing from  the  consequences  of  non-payment. 

Nor  do  I see  that  any  investigation  should  be  made  into 
the  form  of  claim  which  was  contained  in  the  bill  before  it 
was  served,  even  if  the  claim  for  payment  forthwith  in  this 
case  should  make  a difference  in  the  result.  The  plaintiff 
elected  the  shape  in  which  he  would  inform  the  defendant 
of  his  claim  when  the  amended  bill  was  served,  and  it  is 
not  open  to  the  defendant  to  fall  back  on  something  preced- 
ing that,  which  was  not  communicated  to  him,  and  on  which 
he  did  not  act.  Though  the  bill  as  first  filed  claimed  pay- 
ment forthwith,  yet  this  was  struck  out  by  amendment 
before  service,  and  for  the  purposes  of  the  present  investi- 
gation it  is  the  same  as  if  the  first  bill  had  been  dis- 
missed, and  a new  one  filed.  As  to  the  tender  of  the 
interest,  it  was  not  made  till  the  bill  had  been  filed  and 
costs  incurred,  and  upon  the  well  understood  rules  of  prac- 
tice the  plaintiff  was  not  bound  to  accept  the  interest 
without  the  costs  (G.  O.  461),  and  he  was  entitled  to  file 
his  bill  the  day  after  the  interest  was  overdue — Bennett  v. 
Freeman , 15  Gr.  117 — however  much  such  a practice  is,  in 
ordinary  cases,  to  be  deprecated. 

The  appeal  is  therefore  allowed,  with  costs  (a). 


(a)  This  case  has  been  re-heard,  and  judgment  has  been  given. 
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McLaren  y.  Caldwell. 

Fund  in  Court  for  specific  purposes — Payment  out. 

Where  money  has  been  paid  into  Court  for  a specific  purpose,  and  that 

purpose  has  been  answered  in  favour  of  the  party  paying  it  in  it  will 

be  paid  out  to  that  party. 

[November  1,  1881. — Proudfoot,  J.] 

The  suit  was  brought  to  restrain  the  defendant  from 
floating  timber  over  streams  on  the  property  of  the  defen- 
dant. 

On  May  22nd,  1880,  $400  was  paid  into  Court  by  the 
defendants  as  security  for  the  costs  of  an  appeal  from  an 
interlocutory  injunction  granted  by  Proudfoot,  J.  (V.C.) 

On  the  23rd  December,  1880,  $400  was  paid  into  Court 
by  the  defendants  as  security  for  the  costs  on  the  appeal 
from  the  decree  made  in  the  cause. 

On  the  15th  June,  1880,  $400  was  paid  into  Court 
by  the  defendants  as  security  for  the  costs  of  the  appeal 
from  an  order  of  Ferguson,  J.  (Y.C.),  refusing  to  stay  the 
injunction  ordered  by  the  decree  pending  the  appeal. 

The  appeals  were  all  allowed,  and  the  plaintiff  then 
took  the  case  to  the  Supreme  Court. 

This  was  an  appeal  from  the  order  of  Mr.  Stephens  in 
Chambers,  ordering  payment  out  to  the  defendants  of  the 
above  mentioned  sums  notwithstanding  the  appeal  to  the 
Supreme  Court. 

Barwick,  cited  Billington  v.  Provincial  Ins.  Co.,  ante 
p.  61  ; Atherton  v.  British  North  America  Ins.  Co., 
L.  It.  5 Ch.  Appeals  770;  Lindsay  v.  Hurd,  3 C.  C.  R.  16, 
and  asked  for  the  costs  of  the  motion,  as  he  had  applied 
to  the  plaintiff’s  solicitors  for  their  consent  to  payment 
out,  which  had  been  refused. 

Creelman,  cited  Way  v.  Foy,  18  Yes.  452;  Button  v. 
Wood,  2 Chy.  Ch.  175  ; King  v.  Duncan,  U.  C.  L.  J.  3 S. 
238,  and  ante  p.  61. 

Proudfoot,  J.,  dismissed  the  appeal,  with  costs. 
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Re  Thomson  and  The  Victoria  Railway  Company. 


Railway  bonds,  registration  of—  Transfer — Mandamus. 

To  an  application  for  a mandamus  to  compel  a railway  company  to  register 
bonds,  it  was  objected  that  it  did  not  appear  the  company  had  made 
default  in  payment  of  the  interest,  the  coupons  not  being  shewn  to 
have  been  presented  at  the  place  named  for  payment. 

Held,  that  the  fact  of  the  company  never  having  been  ready  to  pay  them 
there  or  elsewhere,  was  a sufficient  answer  to  their  objection. 

A demand  upon  a railway  company  to  register  the  bonds  was  held  suffi- 
ciently made  upon  the  assistant  secretary,  who,  it  was  shewn,  per- 
formed all  the  duties  of  the  secretary’s  office. 

If  the  holders  of  railway  bonds  desire  to  acquire  the  right  of  voting 
thereon  under  the  Act,  all  the  transfers  must  be  evidenced  in  such  a 
way  as  to  enable  the  company  to  register  them  in  the  same  manner  as 
they  register  shares.  No  special  provision  by  by-law  for  the  registra- 
tion of  such  bonds  is  requisite. 

It  is  enough  that  the  bondholders  on  the  application  for  a mandamus 
should  make  out  a primd  fade  title,  and  the  mere  fact  that  they  were 
directors  of  the  company  was  held  no  objection,  it  not  being  denied 
that  they  had  not  done  what  was  necessary  under  37  Viet.  c.  63  s.  25, 
to  entitle  them  to  become  holders . 

[July  13,  1881. — Osier,  J.] 

Maclennan,  Q.  C.,  obtained  from  Cameron,  J.,  a sum- 
mons on  behalf  of  William  Thomson,  W.  W.  Copp,  Robert 
Barber  and  C.  W.  Bunting,  calling  upon  the  Victoria  Rail- 
way Company,  formerly  the  Fenelon  Falls  Railway  Com- 
pany, to  shew  cause  why  a writ  of  mandamus  should  not 
issue  commanding  the  company  and  their  secretary  to 
register  the  bonds  mentioned  in  the  affidavits  tiled,  of  which 
the  applicants  were  the  holders,  or  why  such  other  order 
should  not  be  made  as  should  seem  just,  and  why  the 
company  should  not  pay  the  costs  of  the  application. 
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Cattanach,  shewed  cause. 

Maclennan,  Q.  C.,  supported  the  summons, 

Osler,  J. — The  objections  taken  to  the  registration  of 
the  applicants’  bonds,  resolve  themselves  into  four : 

1.  That  there  was  no  evidence  of  a sufficient  demand 
and  refusal,  Mr.  Suckling  being  the  assistant  secretary,  not 
the  secretary,  and  the  latter  being  the  officer  named  in  the 
Act  whose  duty  it  was  to  register  the  bonds  ; and  even  if 
the  demand  was  properly  made  upon  him  reasonable  time 
had  not  elapsed  for  his  compliance  with  it. 

2.  That  the  applicants’  title  to  the  bonds  was  not  proved, 
as  it  appeared  they  were  directors  of  the  company  when 
they  received  them,  and  had  taken  them  contrary  to  the 
provisions  of  R.  S.  0.  ch.  165,  sec.  26,  sub-sec.  15,  which 
forbids  any  director  to  have  any  contract  with  the  com- 
pany, other  than  one  relating  to  land  for  the  use  of  the 
railway. 

3.  That  it  did  not  appear  that  the  company  had  made 
default  in  payment  of  the  interest,  the  coupons  not  being 
shewn  to  have  been  duly  presented  at  the  place  named  for 
payments. 

4.  That  no  complete  machinery  was  provided  for  the 

registration  of  the  bonds  under  the  statute. 

© 

The  33rd  sec.  of  34  Vic.  ch.  43,  which  is  the  Act  appli- 
cable to  this  company,  enacts  that  in  the  event  at  any 
time  of  the  interest  upon  the  said  bonds  remaining 
unpciid  and  owing,  then  at  the  next  ensuing  general 
meeting  of  annual  the  said  company  all  holders  of  bonds 
shall  have  and  possess  the  same  rights,  privileges,  and 
qualifications  for  directors  and  for  voting  as  are  attached 
to  shareholders  ; provided  that  the  bonds  and  any  transfers 
thereof  shall  have  been  first  registered  in  the  same  manner 
as  is  provided  for  the  registration  of  shares  ; and  it  shall  be 
the  duty  of  the  secretary  of  the  company  to  report  the 
same  on  being  required  by  any  holder  to  do  so. 

As  to  the  first  objection,  I am  of  opinion  that  the  demand 
was  under  the  circumstances  well  made  upon  Mr.  Suckling, 
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the  assistant  secretary  of  the  company.  Assuming  that  the 
applicants  were  the  holders  of  bonds  and  otherwise  entitled 
to  registration,  it  was  the  duty  of  the  company  to  register 
them.  They  can  only  act  through  their  officers,  and  the 
secretary  is  named  in  the  Act  as  the  officer  whose  duty 
it  is,  upon  being  required  to  do  so,  to  register  the 
bonds.  It  is  sworn  and  not  denied  that  the  person  who  is 
called  the  secretary  of  the  company  is  a nominal  secretary 
only,  that  he  has  no  office  or  room,  or  desk  in  the  company’s 
offices ; and  it  appears  from  the  affidavit  filed  on  behalf  of 
the  company  themselves  that  an  official  described  as  the 
assistant  secretary  performs  all  the  duties  of  a secretary, 
and  has  had  for  the  past  three  or  four  years  the  charge  of 
the  company’s  affairs.  Another  affidavit  expressly  states 
that  this  gentleman  also  performs  the  duties  connected 
with  the  transfer  of  shares  and  the  entries  in  the  company’s 
books  in  connection  therewith.  If  the  company’s  con- 
tention is  correct,  they  could  readily  defeat  the  rights 
of  a bond-holder  by  having  no  officer  with  the  designation 
of  secretary.  I think  the  acting  secretary  is  the  secretary 
within  the  meaning  of  the  Act. 

The  company  however  have,  by  denying  what  had  not 
been  asserted,  viz.,  that  any  demand  had  been  made  upon 
the  nominal  secretary,  placed  it  in  the  power  of  the  appli- 
cants to  shew  that  they  had  in  fact  made  a demand  upon 
the  latter  gentleman  to  register  their  bonds,  and  it  appears 
to  me  as  to  both  of  those  demands  that  a sufficiently  clear 
refusal  has  been  shewn  by  Mr.  Macnabb,  the  secretary,  who 
told  the  applicants,  after  having  been  informed  of  what  the}^ 
wanted  and  having  examined  the  Act,  that  he  could  not  help 
them,  and  by  Mr.  Suckling,  who  does  not  deny  that  the 
bonds  were  actually  presented  for  registration  on  the  15th 
January,  and  that  he  refused  to  register  them.  The  16th 
paragraph  of  his  affidavit  sufficiently  shews  that  the 
refusal  was  the  deliberate  act  of  the  company  and  himself, 
and  he  knew  that  from  the  4th  to  the  15th  January,  the 
applicants  had  been  desirous  of  registering  the  bonds  : Re 
Davidson  and  The  Chairman  of  Waterloo,  24  U.  C.  R.  66. 

16 — VOL.  IX  O.P.R. 
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To  the  second  objection  it  is  a sufficient  answer  that  the 
applicants  make  out  a prima  facie  title,  and  the  company 
have  only  ventured  to  suggest  that  " it  is  questionable” 
whether  as  directors  they  were  entitled  to  take  the  bonds. 
They  do  not  deny,  and  probably  for  good  reasons,  that 
everything  was  done  by  which  under  their  Act  37  Vic. 
ch.  63,  sec.  25,  O.,  the  applicants  as  directors  could  legally 
become  the  holders  of  the  bonds. 

The  third  objection  fails  because,  even  if  there  was  in 
fact  no  presentment  of  the  coupons  for  payment  at  the 
Bank  of  Montreal,  it  appears  that  the  company  were  never 
ready  to  pay  them  there  or  elsewhere,  and  they  therefore,, 
in  the  words  of  the  Act,  “ remain  unpaid  and  owing”  to 
the  bond-holder.  The  case  of  Fellowes  v.  Ottawa  Gas  Co.r 
19  0.  P.  174,  is  a sufficient  answer  to  this  objection. 

The  last  objection  was  the  one  most  strenuously  urged 
by  Mr.  Cattanach.  He  contended  that  it  was  necessary 
for  the  company  to  make  some  provision  by  by-law  for 
registration  of  bondholders : that  the  Act  made  no  suffi- 
cient provision  for  such  registration:  that  a bond  might 
be  registered  by  a holder  and  then  transferred  by  delivery, 
as  provided  in  the  34th  section  of  the  Act,  so  that  one 
person  might  appear  by  the  company’s  books  to  be  the 
holder,  though  in  fact  it  had  passed  out  of  his  hands  to 
another  who  was  not  registered.  The  applicants  however 
are  not  concerned  with  these  possible  difficulties.  They  are 
the  original  bearers  and  holders  of  the  bonds,  on  wffiich 
bonds  the  interest  is  in  default.  They  come  within  the  very 
words  of  the  Act  and  ask  that  their  bonds  may  be  registered 
in  the  same  manner  as  is  provided  for  the  registration  of 
shares.  The  R.  S.  0.  ch.  165,  the  sections  of  which  as  to 
“ shares  and  their  transfer”  and  “shareholders,”  are  incor- 
porated in  the  Company’s  Act,  provides  a very  plain  and 
simple  method  of  registering  shares,  which  the  company 
must  adopt  in  registering  these  bonds.  What  difficulties 
may  hereafter  arise  out  of  transfer  of  the  bonds  I think,  as 
I have  said,  the  applicants  are  not  concerned  with.  They 
seem  to  me, more, imaginary  than  real, since  as  Dr.  McMichael 
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pointed  out,  it  is  only  the  actual  holder  of  the  bond  who 
has  any  right  to  vote,  and  before  any  other  than  the  person 
registered  as  such  can  do  so,  he  must  procure  all  inter- 
mediate transfers  to  be  registered.  In  other  words, 
although  so  far  as  concerns  the  negotiable  character  of  the 
instrument  it  is  transferable  by  delivery  ; if  the  holders 
desire  to  acquire  the  right  of  voting  thereon  under  the  Act, 
the  transfers  must  be  evidenced  in  such  a way  as  to  enable 
the  company  to  register  them  in  the  same  manner  as  they 
register  shares  ( a). 

I think  the  right  of  the  applicants  is  plain,  and  that  they 
are  entitled  to  the  writ  and  the  costs  of  the  application. 


Regina  v.  Berry. 

Coroner's  jurisdiction — Discharge  of  prisoner — Inquisition. 

A coroner  for  the  county  of  Carleton  was  held  to  have  jurisdiction  to  hold 
an  inquest  in  the  city  of  Ottawa,  situate  in  that  county. 

The  inquisition  was  held  to  he  defective  in  not  identifying  the  body  of  the 
deceased  as  being  the  persou  with  whose  death  the  prisoner  was 
charged ; but  the  prisoner  was  re-committed,  as  the  evidence  shewed 
that  a felony  had  been  committed. 

[August  10,  1881. — Osier,  J.] 

This  was  an  application  to  discharge  a prisoner  from 
custody  under  a coroner’s  warrant  on  a charge  of  murder, 
on  the  ground  that  the  coroner,  who  was  appointed  for  the 
County  of  Carleton,  had  no  jurisdiction  in  the  city  of 
Ottawa,  where  the  inquest  took  place,  and  on  the  ground 
of  irregularity,  in  that  the  inquisition  did  not  sufficiently 
identify  the  body  of  deceased. 

J.  K.  Kerr,  Q.  C.,  supported  the  application. 

J.  G.  Scott,  Q.  C.,  for  the  Crown. 

Osler,  J. — The  inquest  was  held  in  the  city  of  Ottawa 
by  a coroner  for  the  County  of  Carleton.  It  is  contended 


(a)  See  Osier  v.  Toronto,  Grey,  and  Bruce  JR.  W.  Co.,  8 P.  R.  506. 
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that  he  had  no  jurisdiction  in  the  city.  The  Act  respecting 
the  Territorial  Division  of  Ontario,  Rev.  Stat.  Ont.  ch.  5, 
sec.  1,  declares  that,  for  municipal  and  judicial  purposes 
the  city  of  Ottawa  is  part  of  the  County  of  Carleton,  and 
there  is  nothing  in  the  Coroners’  Act,  R.  S.  0.  ch  79,  to 
limit  the  jurisdiction  of  a coroner  appointed  for  the 
County.  It  was  said  that  this  Act  should  receive  the  same 
construction  as  the  Act  relating  to  the  appointment  of 
Justices  of  the  Peace,  and  some  cases  ( Regina  v.  Row , 14 
C.  P.  307,  and  Hunt  v.  McArthur,  24  U.  C.  R.  254)  were 
cited  to  shew  that  county  justices  have  no  jurisdiction  in 
the  city.  That,  however,  was  because  their  j urisdiction  in 
that  respect  was  then  expressly  limited  by  statute — the 
Municipal  Act,  C.  S.  U.  C.  ch.  54,  secs.  365,  366 ; and  now, 
by  the  Act  respecting  police  magistrates,  R.  S.  O.  ch.  72, 
sec.  6 of  which  provides  that  “no  other  justice  of  the  peace” 
(i.  e.  than  a police  magistrate)  “ shall  admit  to  bail,  or  dis- 
charge a prisoner,  or  adjudicate  upon, or  otherwise  act  in  any 
case  for  any  town  or  city  where  there  is  a police  magistrate, 
except  at  the  Courts  of  General  Sessions  of  the  Peace,  or  in 
the  case  of  the  illness,  absence,  or  at  the  request  of  the 
police  magistrate.”  The  jurisdiction  of  a county  justice 
as  regards  a city  is  very  fully  discussed  in  the  exhaustive 
judgment  of  Mr.  Dalton  in  The  Hamilton  Election  Petition, 
10  U.  C.  L.  J.  N.  S.  170.  There  is  no  corresponding  limita- 
tion of  the  jurisdiction  of  a county  coroner;  and  I am 
clearly  of  opinion  that,  as  regards  this  objection,  the  inqui- 
sition in  question  was  well  taken. 

The  inquisition  is,  however,  defective  in  not  identifying 
the  body  of  the  deceased  as  being  that  of  the  person  with 
whose  death  the  prisoner  is  charged,  and  the  prisoner  is 
therefore  in  strictness  entitled  to  be  discharged  from  custody 
under  the  coroner’s  warrant ; but,  as  the  depositions 
returned  with  the  inquisitions  shew  that  a felony  has  been 
committed,  I must  order  the  prisoner  to  be  recommitted  to 
his  former  custody.  See  Rex  v.  Marks,  3 East  166. 


Prisoner  remanded. 
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Clark  v.  Creighton  et  al. 


Costs — Taxation — Married  woman — Retainer. 

Plaintiff  sued  C.  and  G.,  G.  being  a married  woman,  and  obtained  a ver- 
dict against  both.  In  term  both  defendants  obtained  a rule  to  enter  a 
nonsuit  for  them,  or  a verdict  for  G.  The  latter  part  of  the  rule  was 
made  absolute.  The  taxing  officer  disallowed  the  plaintiff  any  costs  in 
term,  because  he  had  not  given  notice  that  he  abandoned  his  verdict 
against  G. , and  taxed  to  her  one  half  of  the  costs  of  the  term  motion, 
both  defendants  having  appeared  by  the  same  attorney. 

Held,  on  appeal,  that  a proper  proportion  of  the  costs  in  term  should  be 
allowed  to  the  plaintiff,  against  defendant  C. , and  the  Taxing  officer  was 
directed  to  enquire  whether  any  binding  contract  of  retainer  had  been 
entered  into  by  G.,  and  if  not  to  allow  her  only  disbursements. 

[November  12,  1882. — Osier,  J] 

This  was  a motion  by  the  plaintiff  to  review  the  taxation. 

There  were  two  defendants,  one  of  them  being  a married 
woman. 

The  plaintiff  had  a verdict  against  both,  and  in  the 
following  term  the  defendants  took  out  a rule  to  enter  a 
nonsuit  for  one  or  both  of  them,  or  to  enter  a verdict  for 
the  defendant  Gordon.  The  latter  part  of  the  rule  was 
made  absolute. 

The  taxing  officer  disallowed  the  plaintiff  any  part  of 
the  costs  in  term  against  the  defendant  Creighton,  because 
he  had  not  given  notice  that  he  abandoned  his  verdict 
against  the  other  defendant ; and  taxed  half  of  such  costs  to 
the  defendant  Gordon,  because  the  same  attorney  had 
appeared  and  acted  for  both  defendants. 

The  plaintiff  contended  that  he  was  entitled  to  his  costs 
in  term,  or  a portion  thereof,  against  defendant  Creighton; 
and  also,  on  this  application,  though  not  before  the  taxing 
officer,  that  the  other  defendant  being  a married  woman 
was  not  entitled  to  tax  against  him  more  than  her  disburse- 
ments. 

S.  R.  Clarke,  for  the  plaintiff. 

Miller,  for  both  defendants. 

Osler,  J. — I can  see  no  reason  why  the  plaintiff  should 
not  tax  against  the  defendant  Creighton  a proportion 
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of  the  costs  of  the  term  proceeding.  The  rule  was  taken 
out  on  behalf  of  both  defendants,  and  even  if  he  had 
given  notice  that  he  would  not  contest  the  defendant 
Gordon’s  right  to  have  it  made  absolute  as  to  her,  she  would 
still  have  been  entitled  to  the  costs  of  obtaining  it  and 
moving  it  absolute.  The  plaintiff  was  obliged  to  appear 
and  shew  cause  so  far  as  the  rule  affected  the  verdict 
against  Creighton,  and  I cannot  understand  why  he  should 
not  have  his  costs  of  doihg  so.  It  is  the  same  as  if  each 
defendant  had  taken  out  a rule,  and  both  rules  had  been 
argued  together,  one  made  absolute  and  one  discharged. 
There  would  have  been  the  costs  of  one  argument  only, 
which  would  have  been  apportioned  between  the  parties. 
That  is  what  must  be  done  here. 

As  to  the  other  point,  the  taxation  having  taken  place 
under  the  old  practice,  and  the  motion  for  review  having 
been  promptly  made,  I think  it  is  still  open  to  the  plaintiff 
to  raise  it.  The  Taxing  officer  must  enquire  whether  any 
binding  contract  of  retainer  has  been  entered  into  by  the 
defendant  Gordon  with  her  attorney.  If  not,  the  costs 
taxed  to  her  other  than  disbursements  must  be  disallowed. 
See  Marshall  on  costs,  p.  236 ; Findley  v.  Farquharson , 
3 C.  B.  307. 

Order  to  review  taxation,  without  costs. 
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Hughes  v.  Field. 


Absconding  Debtor's  Act — Prior  judgment — Costs  of  attachment — Appeal. 

Held , that  the  object  of  sec.  20  of  the  Absconding  Debtor’s  Act  is  to  save 
harmless  the  bond,  fide  attaching  creditor,  whose  writ  has  had  the  effect 
of  saving  and  protecting  the  debtor’s  property  for  the  execution  creditor. 
In  this  case  there  was  a fund,  not  exigible  under  the  execution,  to  which 
the  attaching  creditors  alone  were  entitled,  and  several  attachments,  of 
which  the  plaintiff’s  was  third  in  time,  and  the  whole  property  had 
been  seized  and  sold  or  retained  under  the  first  writ.  The  plaintiff, 
without  disclosing  these  facts,  obtained  an  order  under  the  above  sec. 
20,  that  all  costs  of  his  attachment  should  be  paid  out  of  the  debtor’s 
assets  before  the  execution,  and  under  it  taxed  his  whole  costs  of  suit. 
The  order  was  set  aside,  for  had  the  facts  been  disclosed  it  should  not 
have  been  made,  and  in  any  event  only  the  costs  of  suing  out  and  exe- 
cuting the  attachment  were  taxable. 

The  application  to  set  aside  such  order  was  held  not  to  be  an  appeal. 

[November  19,  1881. — Osier,  J.] 

Martha  Ann  Machell  was  first  judgment  creditor  of  the 
defendant,  and  under  her  execution  she  sold  all  his  exigible 
property,  which  partially  satisfied  her  judgment.  Before 
she  had  obtained  her  judgment  the  defendant  absconded, 
and  writs  of  attachment  were  issued  against  him.  The 
sheriff  seized  all  the  property,  including  book  debts,  and 
realized  thereon,  of  which  all,  except  the  book  debts,  went 
to  satisfy  the  execution.  The  plaintiffs  in  the  present 
suit  obtained  an  ex  parte  order,  under  section  20  of  the 
Absconding  Debtors  Act,  R.  S.  0.  ch.  68,  for  the  costs  of  suing 
out  and  executing  their  writ  of  attachment  to  be  paid  prior 
to  Martha  Ann  Machell’s  judgment,  without  disclosing  to  the 
Master  in  Chambers  that  they  were  third  attaching  creditors 
in  point  of  time,  and  that  there  was  a fund  (viz.  the  book 
debts)  in  which  the  attaching  creditors  alone  would  be 
entitled  to  share,  they  not  being  exigible  under  the  plaintiff 
Machell’s  execution.  Under  this  order  they  taxed  the 
costs  of  the  order,  added  them  to  the  whole  costs  of  the 
attachment  proceedings  which  had  been  taxed  on  signing 
judgment  for  their  debts,  and  issued  execution  therefor. 

E.  Douglas  Armour,  for  M.  A.  Machell,  moved  to  set 
aside  this  order  and  the  subsequent  proceedings. 

C.  Millar , contra. 
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Osler,  J. — It  is  plain  that  the  order  moved  against  and 
all  subsequent  proceedings,  must  be  set  aside.  It  is  an 
order  obtained  ex  jparte,  directing  that  all  costs  to  be 
taxed  of  suing  out  and  executing  the  writ  of  attachment 
herein  be  paid  and  satisfied  out  of  the  assets  of  the  defend- 
ant, prior  to  the  payment  to  Martha  Ann  Machell,  (on 
whose  behalf  the  present  application  is  made),  of  anything 
out  of  the  said  assets  under  her  judgment  against  the 
defendant,  and  that  execution  do  issue  against  the  assets 
of  said  defendant  for  the  amount  of  the  said  costs  forth- 
with. 

The  order  was  made  under  the  authority  of  the  20th 
section  of  the  Absconding  Debtors  Act,  It.  S.  0.  ch.  68, 
which  provides  that  persons  who  have  commenced  suits 
against  the  absconding  debtor  previous  to  the  suing  out  of 
a writ  of  attachment  against  him,  may  proceed  to  judg- 
ment and  have  execution  against  the  assets  which  may 
have  been  seized  under  the  writ  as  if  the  property  and 
effects  of  the  debtor  still  remained  in  his  own  hands  and 
possession,  but  if  the  Court  or  Judge  so  orders,  subject  to 
the  prior  satisfaction  of  all  costs  of  suing  out  and  executing 
the  attachment. 

Clearly  the  object  of  this  last  provision  was  to  save 
harmless  the  bond  fide  attaching  creditor,  whose  writ  has 
had  the  effect  of  saving  and  protecting  the  debtor’s  property 
for  the  execution  creditor. 

If  there  is  a fund  not  exigible  under  the  execution,  such 
as  book  debts,  &c.,  to  which  the  attaching  creditor  is  alone 
entitled,  there  is  no  reason  for  making  any  order  under  the 
section  in  his  favour.  And  where  there  are  several  attach- 
ments, and  the  whole  property  exigible  under  the 
execution  has  been  seized  and  sold  or  retained  under  the 
first  writ,  it  is  only  the  costs  of  suing  out  and  executing 
that  writ  which  can  be  allowed  for. 

The  order  in  question  was  made  without  disclosing 
to  the  Master  that  there  were  two  writs  of  attachment 
prior  to  the  plaintiff’s  writ,  under  which  the  property  had 
been  seized,  and  that  there  was  a considerable  fund  which 
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was  not  liable  to  the  execution  and  was  available  for  the 
attaching  creditors  alone. 

The  plaintiff  objects  that  this  application  is  an  appeal 
from  the  Master’s  order,  and  is  too  late.  The  order  was  not 
served  until  after  the  time  for  appealing  had  expired. 

I am  of  opinion  that  it  is  not  an  appeal.  It  is  an  appli- 
cation which  might  have  been  made  to  the  Master,  and  he 
might  have  himself  rescinded  his  order  as  having  been 
made  upon  an  affidavit  which  suppressed  or  omitted  to 
disclose,  I do  not  mean  to  say  intentionally  so,  the  true 
state  of  facts. 

I have  no  doubt  that  the  order  and  subsequent  pro- 
ceedings must  be  set  aside,  with  costs.  The  Master  in- 
forms me  that  he  would  not  have  thought  of  making  it 
had  the  facts  I have  stated  been  disclosed  to  him. 

The  taxing  officer  has  taxed  under  this  order  the  plain- 
tiff’s whole  costs  of  suit.  This  was  an  error,  as  even  had  it 
been  sustainable  the  only  costs  taxable  were  the  costs  of 
suing  out  and  executing  the  attachment,  that  is  to  say,  the 
writ  itself  and  the  sheriff’s  fees  and  charges. 
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Bank  of  Hamilton  v.  Blakeslee  et  al. 

Service — Partnership — Rule  40. 

Blakeslee,  Brown  & 0.  carried  on  "business  in  partnership  under  the  name 
of  Blakeslee  & Co.,  Blakeslee  absconded  on  the  19th  September,  and  the 
business  continued.  0.  assigned  his  interest  to  Brown,  and  after  such 
assignment,  but  before  it  had  been  made  public,  the  plaintiff  served  his 
writ  of  summons  against  the  firm  on  0. 

Held,  that  the  service  was  good. 

November  20,  1881. — The  Master. 

Holman , for  Girdlestone,  the  assignee  of  one  of  the 
defendants,  moved  to  set  aside  the  service  of  the  writ  of 
summons,  under  the  following  circumstances  : 

On  oth  May,  1881,  a partnership  was  formed  consisting 
of  Blakeslee,  Brown  & Osier,  doing  business  at  Hamilton 
under  the  firm  name  of  Blakeslee  & Co.,  and  they  continued 
to  do  business  until  19th  September  in  the  same  year,  when 
Blakeslee  absconded.  The  business,  nevertheless,  went  on 
up  to  the  24th  September.  On  the  22nd  September  Osier 
assigned  all  his  interest  to  Brown,  who  then  became  the 
only  partner  in  Ontario,  as  among  the  partners  themselves, 
at  any  rate.  On  the  24th  September  Osier  was  served 
with  the  writ  in  this  cause,  which  was  issued  against  the 
partners  in  their  firm  name  under  Buie  40.  Brown  shortly 
afterwards,  it  did  not  appear  exactly  when,  left  Hamilton 
and  went  to  Manitoba,  where  he  made  an  assignment  on 
13th  October  to  Mr.  Girdlestone  for  the  benefit  of  creditors. 
There  never  was  any  registry  of  the  partnership  nor  of  the 
change  in  it. 

All  the  partners  seemed  to  have  been  actively  engaged  in 
the  affairs  of  the  firm,  and  the  assignment  by  Mr.  Osier  was 
not  made  public  in  any  way ; so  much  so  that,  when  the 
Deputy  Sheriff  (on  the  24th)  served  him  with  the  writ  and 
asked  him  if  he  were  a member  of  the  firm,  he  said  he  was 
sorry  to  say  he  was,  and  the  Deputy  Sheriff  swore  he 
believed  him  to  be  still  a member  of  the  firm.  In  the  affi- 
davit of  the  plaintiff’s  attorney  it  appeared  that  the 
attorney  had  an  interview  with  Brown,  who  was  well 
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aware  of  all  the  proceedings  and  of  the  service  npon  Osier, 
and  could  have  appeared  to  the  writ  had  he  desired  so  to  do. 

Clement,  for  the  plaintiff,  opposed  the  application. 

The  Master. — It  seems  to  me  that  these  defendants, 
being  partners,  remained  such  after  the  19th,  at  least 
the  two  that  were  in  Hamilton.  And  the  secret  assign- 
ment of  the  one  to  the  other  when  the  general  crash 
came  makes  no  difference.  As  respects  the  general  public, 
including  the  plaintiffs,  how  could  a document  kept  in  a 
man’s  pocket,  and  not  announced  to  the  public,  affect  the 
position?  Whether  Osier  was  a partner  or  not  on  the  24th, 
as  respects  the  rights  of  the  parties  among  themselves,  he 
was  a partner  as  to  the  public  and  the  plaintiffs,  It  seems 
to  me  a monstrous  proposition  that,  under  all  these  circum- 
stances, this  service  should  be  set  aside.  I discharge  this 
motion,  but  for  the  present  I reserve  the  question  of  costs. 
Whether  Mr.  Girdlestone  is  liable  to  them  has  not  been 
argued.  It  seems  to  me  that  in  justice  he  is  the  person,  so 
far  as  the  present  papers  shew,  who  should  pay  the 
plaintiff’s  costs. 
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In  re  Murdoch,  an  Infant. 

Habeas  Corpus — Infant , custody  of. 

Where  the  father  and  mother  of  a female  child  under  five  years  of  age 
were  living  apart,  the  Court  refused,  under  the  circumstances  stated  in 
the  judgment,  to  take  the  child  out  of  the  custody  of  the  mother,  hut 
allowed  the  father  to  have  access  to  the  child  at  stated  times. 

[November,  21,  1882. — Osier,  J.] 

Murphy,  for  the  father  of  an  infant  girl,  obtained  a writ 
of  habeas  corpus  in  order  to  compel  the  mother  of  the 
infant  to  deliver  her  to  him,  on  the  return  of  the  writ. 

S.  H.  Blake , Q.  C.,  shewed  cause  on  behalf  of  the 
mother. 

Murphy  supported  the  application. 

The  facts  appear  in  the  judgment. 

Osler,  J. — This  case  is  one  which  has  during  its  pro- 
gress caused  me  much  pain  and  anxiety.  Whether  my 
decision  is  in  favour  of  the  father  or  of  the  mother,  it  must,. 
I feel,  inflict  upon  the  one  to  whom  it  is  adverse  poignant 
distress,  and  therefore  I reflect  with  satisfaction  that  the 
nature  of  the  application  is  such  that  on  another  occasion, 
or  before  another  Judge,  or  under  altered  circumstances, 
the  matter  may  be  reconsidered  free  from  any  embarrass- 
ment arising  from  the  present  decision. 

The  child  is  a little  girl  under  five  years  of  age,  being  in 
the  custody  of  the  mother.  The  father  has  obtained  a 
writ  of  habeas  corpus  to  compel  the  delivery  of  it  to  him, 
and  he  relies  upon  the  common  law  right  of  a father  to 
such  custody. 

That’  right  has  been  considerably  modified  of  late  years* 
by  statute,  under  which  there  have  been  several  decisions 
which  must  give  the  rule  for  the  present  case. 

I refer  to  two  of  them.  The  first  is  in  re  Davis , 3 Chy. 
Cham.  It.  277,  before  the  late  V.  C.  Mowat.  I quote  from 
his  judgment:  “ According  to  the  construction  which  the 
Imperial  Act,  2 & 3 Viet.  ch.  54  has  received,  it  must  be 
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considered  that  under  our  Act  the  Court  has  an  absolute 
discretion  to  give  the  custod}^  of  children  under  twelve  to 
the  mother  : Shillito  v.  Collett , 8 W.  R.  683  ; 8.  C.,  Ib.,  696  ; 
Warde  v.  Warde , 2 Ph.  at  791.  In  the  exercise  of  this  dis- 
cretion where  the  parents  are  living  apart  through  the  fault 
of  the  husband,  the  custody  of  the  children  is  generally 
ofiven  to  he  mother  : re  Tomlinson,  3 DeG.  & Sm.  371.  But 
has  been  held,  that,  to  justify  an  order  to  that  effect,  where 
the  living  separate  is  the  voluntary  act  of  the  wife,  it  is  not 
indispensable  that  there  should  be  proof,  satisfactory  to 
the  Court,  that  she  is  living  separate  for  reasons  which  in 
England  would  entitle  her  to  a divorce,  either  a vinculo 
or  a mensa  et  thoro  : re  Bartlett,  2 Coll.  661.  One  object 
of  the  Act  has  been  explained  to  be,  the  protection  and  in- 
terest of  the  children  : Re  Halliday,  17  Jur.  56 ; Curtis  v. 
Curtis,  5 Jur.  N.  S.  1147,  in  which  a general  jurisdiction  to 
that  effect  -was  disclaimed  by  the  Vice  Chancellor,  was  not 
a case  under  the  Act,  the  children  there  being  over  seven 
years  old,  the  age  to  which  the  English  Act  is  limited. 

* * * Where  it  is  for  the  interest  of  a child  to  be 

with  the  mother,  it  is  hard  towards  the  child  that  the 
mother  should  not  have  her,  whatever  may  be  the  cause  of 
the  difficulty  between  the  parents  ; but  if  the  father’s  con- 
duct towards  his  wife  and  child  is  shewn  to  have  been 
open  to  no  imputation,  if  the  wife  has  left  him  from  mere 
caprice  and  wilfulness,  and  the  Court  is  satisfied  of  that, 
the  father’s  common  law  right  to  the  custody  of  his  child 
seems  to  be  recognized  since  the  Act  as  before. 

Where  the  Court  is  not  satisfied  that  the  separation  was 
unjustifiable  on  the  part  of  the  wife,  but  she  has  not  been 
able  to  prove  by  independent  evidence  that  there  were 
facts  which  justified  it,  what  then  ? Is  the  position  of  a 
wife  and  child,  under  the  Act,  helpless  wherever,  for 
example,  the  husband’s  misconduct  is  concealed  from  third 
persons  ? I am  not  prepared  so  to  hold.  I think  that  it 
will  be  a more  sound  rule  for  the  exercise  of  the  discretion 
which  belongs  to  me  in  this  jurisdiction,  and  that  it  will 
be  in  accordance  with  the  decided  cases,  to  say,  when  the 
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Court  is  satisfied  that  it  will  be  for  the  interest  of  the 
child  to  be  in  the  custody  of  the  mother,  that  the  Court 
may  in  its  discretion,  in  view  of  all  the  circumstances, 
direct  the  custody  to  be  given  to  the  mother  in  case  the 
cause  of  her  living  apart  is,  on  her  own  statement  justifi- 
able and  the  Judge  is  not  prepared  to  say  that  he 
disbelieves  that  statement.  Every  case  must  depend  on 
its  own  circumstances.” 

The  other  case  is  In  re  Taylor,  an  infant,  Lt  It.  4,  Chy.  D. 
157,  where  Jessel,  M.  R.,  says : “ What  the  law  was,  is  clear. 
Before  the  passing  of  the  Act  commonly  known  as  Serjeant 
Talfourd/s  Act,  there  is  no  doubt  that  you  could  not  take 
away  the  custody  of  a child  from  its  father  except  you 
shewed  that  either  he  was  unfit  to  remain  the  custodian  of 
the  child,  or  that  his  so  remaining  would  be  an  injury  to 
the  child.  You  had  to  show  either  the  one  case  or  the 
other.  That  was  the  result  of  the  authorities.  But  the 
Act  took  away  that  right  of  the  father  in  the  most  express 
terms,  for  the  Act  was  confined  to  the  cases  where  the 
child  was  in  the  sole  custody  of  the  father,  and  it  gave  to 
the  then  Court  of  Chancery  the  jurisdiction  which  is  now 
transferred  to  the  High  Court  of  Justice,  that  is  to  say,  in 
terms  an  absolute  discretionary  power  as  to  the  custody  of 
the  infant  on  the  application  of  the  mother,  when  the 
child  was  under  seven  years  of  age,  and  this  power  was  by 
a recent  Act,  passed  in  1873,  extended  to  cases  where  the 
child  was  under  sixteen  years  of  age.  Therefore  the  law 
was  altered  by  Talfourd’s  Act  to  this  extent,  that  that 
which  was  formerly  the  absolute  right  of  the  father 
became,  and  is  now,  subject  to  the  discretionary  power  of 
the  Judge.  When  I say  ‘ the  discretionary  power  of  the 
Judge,’  I mean  that  though  the  Act  of  Parliament  gave 
the  power  in  the  most  ample  terms  in  which  language  could 
express  it,  ‘ if  he  should  see  fit,’ — or,  as  the  recent  Act 
expresses  it,  ‘as  the  Court  shall  deem  proper,  or  shall 
direct,’ — yet,  of  course,  like  every  other  power  given  to  a 
Judge,  the  discretion  of  the  Judge  is  to  be  exercised  on 
judicial  grounds — not  capriciously,  but  for  substantial 
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Speaking  of  the  objects  of  the  Act  the  same  learned 
Judge  says  : “ Another  motive  was  obvious  enough,  namely, 
that  whereas  the  Courts  had  refused  to  deprive  the  father 
of  the  custody  of  the  child,  except  in  a very  extreme  case  of 
misconduct,  in  future,  where  the  wife  was  innocent,  the 
Court  was  to  exercise  a wider  discretion,  and  consider  other 
reasons  besides.  And  Sir  George  Turner,  in  considering  in 
re  Holliday's  Estate  (17  Jur.  56),  the  rule  of  the  Court 
applicable  to  that  case,  said  there  wTas  to  be  kept  in  mind, 
first  of  all,  the  paternal  right ; secondly,  the  marital  duty  ; 
and,  thirdly,  the  interest  of  the  children.” 

The  Judicature  Act,  1881,  sec.  17,  sub-sec.  9,  enacts  that 
in  questions  relating  to  the  custody  and  education  of 
infants  the  rules  of  equity  shall  prevail.  The  cases  cited 
by  Mr.  Murphy  do  not  qualify  the  result  of  the  decisions 
I have  referred  to. 

The  parties  were  married  in  the  year  1876.  The  hus- 
band appears  to  have  laboured  under  pecuniary  difficulties,, 
and  for  some  time  after  leaving  Toronto  they  moved  from 
one  place  to  another  in  the  United  Slates,  having  no  per- 
manent home.  They  returned  to  Toronto,  where  the  hus- 
band resumed  the  practice  of  his  profession  without 
apparently  any  large  measure  of  success.  The  wife  was 
obliged  to  return  to  her  father’s  home  on  more  than  one 
occasion.  They  were  finally  compelled  to  break  up  house- 
keeping in  Toronto  in  the  month  of  April  of  the  present 
year,  the  husband  going  to  Denver  to  promote  some  plan 
for  bettering  their  fortunes,  and  the  wife  and  child  again 
returning  with  the  husband’s  full  assent  to  her  father’s 
house,  there  being  indeed  at  this  time  no  other  home  for 
her  to  go  to. 

During  the  period  of  their  married  life  there  had  been 
occasional  quarrels,  and  on  two  occasions,  admitted  by  the 
husband,  he  had  used  some  degree  of  actual  personal  vio- 
lence to  the  wife.  The  latter  had  also  complained,  and 
with  some  appearance  of  reason,  of  the  relations  of  the 
husband  with  other  women,  though  I do  not  mean  to  say, 
so  far  as  the  evidence  before  me  goes,  that  I have  formed 
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any  strong  opinion  that  her  suspicions  were  well  founded. 
Notwithstanding  these  difficulties,  I gather  from  the  corres- 
pondence which  passed  between  them  while  the  husband 
was  in  Denver  that  all  by-gones  had  been  forgiven  and 
forgotten,  and  that  a real  and  deep  affection  subsisted 
between  them.  I have  read  all  these  letters  with  care,  and 
they  seem  to  me  to  breathe  nothing  but  affectionate 
solicitude  on  the  part  of  the  wife  for  the  husband’s  welfare, 
and  a desire  for  the  success  of  his  schemes,  though  from 
former  experience  she  seems  to  be  not  too  sanguine  in  that 
respect.  Her  father  had  refused  to  assist  her  husband  by 
remitting  money  to  him  at  Denver,  being,  as  I judge,  both 
unable  and  unwilling  to  do  so,  and  a very  violent  and 
improper  letter  had  been  written  to  him  by  the  husband. 
This  letter  the  wife  very  naturally  disapproved  of,  though 
not  in  stronger  terms  than  were  justifiable,  and  from  that 
time  forward  it  is  plain  that  the  husband  and  the  wife’s 
father  and  the  other  members  of  his  family  must  have 
been  on  the  worst  possible  terms.  This,  added  to  the  fact 
that  the  husband’s  project  in  Denver  did  not  appear  to  be 
prospering,  evidently  affected  the  wife  painfully.  The 
husband  returned  to  Canada  at  the  end  of  July,  1881,  and 
when  he  returned  he  was  apparently  not  in  a position  to 
resume  housekeeping.  The  wife  and  child  remained  at 
her  father’s  house,  the  husband  communicating  with  her 
by  letter,  and  visiting  her  elsewhere  by  appointment.  So 
far  there  appeared  to  be  nothing  which  should  prevent  the 
wife  from  re-joining  her  husband  whenever  he  should  pro- 
vide a home  for  her  and  her  child,  and  if  that  was  the 
present  condition  of  affairs  I should  have  no  difficulty  in 
ordering  the  child  to  be  delivered  to  the  father,  if  the  wife 
refused  to  go  to  such  a home  as  the  husband  could  offer 
her.  She  is  not  entitled  to  make  conditions.  If  the  hus- 
band has  been  unfortunate  in  the  past  and  the  outlook  for 
the  future  is  not  brighter,  the  wife  must  still  share  his 
fortunes,  or  if  she  will  not,  must  submit  to  give  up  her 
child  to  its  father  if  the  Court  deem  that  to  be  for  the 
child’s  best  interests. 
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Other  circumstances,  however,  have  now  arisen,  which, 
according  to  the  husband’s  contention,  show  that  the  wife 
is  an  unfit  person  to  have  the  custody  of  the  child,  and 
according  to  the  wife’s  contention,  that  she  is  justified  in 
living  apart  from  her  husband,  and  that  she  ought  to  be 
permitted  in  the  interests  of  her  child  to  retain  it. 

The  husband  charges  the  wife  wTith  adultery.  The  wife 
denies  it,  and  urges  that,  if  innocent,  her  living  apart  from 
him,  while  the  charge  is  unretracted,  is  justifiable.  If  the 
wife  is  shown  to  have  been  guilty,  I will  not  say  of  actual 
unfaithfulness,  but  even  of  any  grave  indiscretion,  I 
should  be  compelled  to  hold  that  she  was  unfit  to  be 
entrusted  with  the  custody  of  the  child,  more  especially  so 
when  that  child  is  a female. 

The  offence  is  alleged  to  have  been  committed  with  Mr. 
B.  Mr.  and  Mrs.  Murdoch  became  acquainted  with  Mr. 
B.  and  his  wife,  some  months  before  Mr.  Murdoch  went 
to  Denver.  Mr.  Murdoch  and  Mr.  B.,  continued  to  have 
intimate  social  and  business  relations  with  each  other  up 
to  that  time,  and  Mrs.  B.,  and  Mrs.  Murdoch  became 
extremely  intimate  friends,  seeing  one  another  almost 
daily.  Shortly  before  Mr.  Murdoch  went  to  Denver,  Mrs. 
B.  and  her  husband  had  separated  by  mutual  consent,  the 
former  going  to  Buffalo,  where  she  now  resides.  She  had 
quarrelled  wdth  Mrs.  Murdoch,  whom  she  accused  of  being 
too  intimate  with  her  husband,  but  the  origin  of  her  dis- 

1 O 

agreement  with  him  is  not  traceable  to  that  cause.  She 
had  also  by  letter  complained  to  Mr.  Murdoch  of  his  -wife’s 
alleged  misconduct,  but  her  information  had  been  entirely 
disregarded  and  treated  with  contempt. 

After  Mr.  Murdoch  went  to  Denver  he  continued  to 
correspond  by  letter  and  telegram  with  B.,  in  reference  to 
their  business,  and  on  one  occasion  at  least,  when  pressing 
his  friends  here  to  raise  means  for  him,  he  urged  his  wife 
to  see  him  on  the  subject,  and  he  is  from  time  to  time 
referred  to  in  her  letters.  When  he  returned  from  Denver 
his  friendly  intercourse  with  Mr.  B.  was  renewed,  and  he 
was  on  affectionate  terms  with  his  wife  until  a few  days 
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previous  to  the  15th  of  August,  although  their  relations 
were  somewhat  strained  and  unhappy,  owing  to  what  she 
thought  his  failure  to  re-establish  a home,  and  to  his 
quarrel  with  her  father.  She  was,  and  it  must  be  admitted 
naturally,  unwilling  to  leave  her  father’s  home  again  for 
an  uncertainty.  Now  it  is  to  be  observed  that  until  a few 
days  before  the  15th  August  Mr.  Murdoch,  according  to  his 
own  admission,  had  no  suspicion  that  his  wife  had  been 
unfaithful  to  him.  On  that  day  he  w’rote  to  her  from 
Buffalo  a letter  in  which  he  accused  her  of  the  charge 
which  he  has  in  these  proceedings  endeavoured  to  main- 
tain. His  suspicions  were  excited  by  finding  in  Mr.  B.’s 
room  a torn  envelope  addressed  to  him  in  Mrs.  Murdoch’s 
handwriting.  He  then  went  to  Buffalo,  and  after  an  inter- 
view with  Mrs.  B.,  on  the  subject  he  wrote  the  letter  I 
have  referred  to.  It  is  a letter  written  under  the  influence 
of  very  strong  excitement,  but  beyond  the  fact  of  the 
envelope  and  any  statements  which  may  have  been  made 
to  him  by  Mrs.  B.,  the  husband  has,  as  I take  from  his  own 
evidence,  absolutely  no  ground  for  his  belief,  and  indeed 
he  accepted  the  emphatic  and  impassioned  denial  of  the 
charge  which  the  wife  immediately  wrote  to  him,  and  her 
explanation  as  to  the  envelope,  as  satisfactory.  The  latter 
X may  as  well  refer  to  here.  Mr.  B.  had  written  a note  to 
Mrs.  Murdoch,  wdfich  was  produced,  asking  her  if  her 
husband  had  gone  out  of  town,  as  he  had  failed  to  keep  an 
appointment  to  lunch.  The  tom  envelope  contained  her 
answer  to  the  enquiry  and  nothing  more. 

From  this  time  onward  there  was  a good  deal  of  corres- 
pondence between  the  husband  and  wife  on  the  subject  of 
their  future  life  and  again  taking  up  housekeeping.  The 
charges  which  had  been  made  seemed  to  rankle  in  the 
latter’s  mind,  and  there  was  an  evident  unwillingness  on 
her  part  to  return  to  her  husband,  at  all  events  unless  some 
security  was  given  that  their  new  footing  -would  be  per- 
manent. The  wife  desired  a settlement  and  stipulated 
that  she  should  not  be  required  to  return  for  a year  or  six 
months.  On  the  20th  of  September  her  husband  wrote  to 
her  as  follows  : — 
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* * * * * * 

I have  exausted  every  means  known  to  endeavour  to 
bring  about  a reconciliation.  In  my  own  way  it  seems 
this  cannot  be  done.  I am  willing  to  let  you  run  the 
machine  now  and  have  things  fixed  up  your  own  way.  I 
could  not  go  to  Montreal,  Saturday,  simply  because  my 
state  of  health  would  not  permit  me  to  take  the  trip.  It 
is  most  urgent  that  I should  start  at  once,  and  will  do  so 
to-morrow  night  at  latest  if  things  are  fixed  up  by  that 
time.  I have  not  strength  to  write  a long  letter  nor  do  I 
intend  to  do  so  any  more.  I have  only  to  ask  you  now  to 
name  or  have  your  father  name  some  respectable  lawyer 
in  the  city  who  will  draw  up  the  necessary  documents  ; 
have  them  fixed  up  to  suit  yourself;  I will  then  sign  them, 
after  which  I will  cease  to  annoy  you,  as  you  term  it,  for 
the  time  you  specify,  and  in  the  meantime  will  do  my  duty, 
only  asking  you  to  do  the  same,  and  above  all  to  take  good 
care  of  Maude,  and  this  I know  you  will  do.” 

And  on  the  20th  and  22nd  September  there  was  further 
correspondence  on  the  same  subject.  On  the  25th  Mr- 
Murdoch  obtained  possession  of  the  child  and  took  it  to 
Buffalo,  on  the  same  day  writing  a letter  to  Mrs.  Murdoch 
reiterating  the  charge  of  adultery  with  B.  Mrs.  Murdoch 
subsequently  regained  possession  of  the  child  in  Buffalo. 

Now  as  to  the  evidence  by  which  it  has  been  attempted 
to  substantiate  the  charges.  I do  not  propose  to  go 
through  it  at  length.  The  only  tangible  grounds  for 
suspicion  are  (1)  the  torn  envelope,  a satisfactory  explana- 
tion of  which  has,  in  my  opinion,  been  given ; (2)  Mrs.  B.’s 
evidence.  She  speaks  of  two  circumstances  (a)  of  an 
occasion  on  which  Mrs.  Murdoch  in  her  presence,  dressed 
in  Mr.  Murdoch’s  clothes,  and  accompanied  by  Mrs.  B.  went 
into  the  room  in  which  Mr.  B.  was  sitting.  (6)  Of 
another  occasion,  on  the  11th  of  April,  on  which  she 
followed  Mr.  B.  and  Mrs.  Murdoch,  and  afterwards  en- 
countered them  together  on  Parliament  street.  Mrs.  B.’s 
evidence,  I must  observe,  was  given  with  a strong  animus 
against  Mrs.  Murdoch.  “ Jealousy,”  says  the  Preacher,  ‘fis 
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the  rage  of  a man,  therefore  will  he  not  spare  in  the  day 
of  vengeance,”  and  I cannot  but  think  the  same  passion  is 
quite  as  potent  and  remorseless  in  a woman’s  breast.  I do 
not  feel  that  I can  place  any  reliance  upon  her  evidence,  not 
only  for  this  reason,  but  because  she  has  been  contradicted 
and  her  accuracy  impeached  in  more  than  one  instance, 
notably  by  Mrs.  Murdoch’s  sister,  Miss  Blakely,  in  the 
matter  of  dressing  in  her  husband’s  clothes,  and  showing 
herself  to  Mr.  B.  so  attired,  the  latter,  which  is  the  grav- 
men  of  the  charge  being  positively  denied.  She  is  also 
contradicted  by  Helen  Brophy  and  Miss  Blakely  in  some 
other  particulars.  Mr.  Watt’s  evidence,  which  was  not 
known  to  Mr.  Murdoch  when  he  made  the  charge  against 
his  wife,  I shall  dismiss  with  the  remark  that  what  he 
stated  }"esterday  he  on  reflection  withdrew  to-day  so  far  as 
it  affected  Mrs.  Murdoch  ; and  so  far  as  it  touches  Mr.  B.  it 
is  only  just  to  observe  that  if  he  was  mistaken  in  the  one 
it  is  not  impossible  he  was  also  mistaken  in  the  other,  and 
he  swore  to  both  with  equal  positiveness. 

These  are  the  facts  in  view  of  which  it  is  urged  that 
other  circumstances  which  have  been  detailed  in  the 
evidence  acquire  a weight  and  force  of  which  standing 
alone  they  are  not  susceptible.  These  facts  are  in  my 
deliberate  judgment  disproved  or  shewn  not  to  have  a 
sinister  meaning,  and  other  circumstances  which  have  not 
been  absolutely  disproved  are  innocent  in  themselves  and 
naturally  accounted  for  by  the  approved  intimacy  and 
friendship  of  all  parties.  I have  not  referred  to  the  general 
and  categorical  denial  by  the  wife  of  all  charges  made 
against  her,  including  what  I must  call  her  supposed  meet- 
ing with  B.  on  Teraulay  street  on  the  night  of  the  24th 
September,  spoken  of  in  her  husband’s  letter  of  the  25th 
September.  Nor  have  I referred  to  the  fact  that  Mr.  B.’s 
testimony  on  behalf  of  the  wife  was  rejected  on  the  ground 
that  a defect  of  what  is  held  to  be  the  necessary  religious 
belief  rendered  him  an  incompetent  witness.  No  one  can 
regret  more  than  I do  that  such  should  be  the  state  of  our 
law,  and  I trust  that  it  will  before  long  be  amended  and 
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assimilated  to  that  which  has  prevailed  in  England  since 
1869  (a). 

I find  that  the  wife  has  not  been  guilty  of  the  charges 
made  against  her,  and  I would  fain  hope  that  it  is  not 
yet  too  late  for  Mr.  Murdoch  to  believe  that  his  mind 
may  have  been  unduly  warped  against  his  wife  by  matters 
which  now  excite  no  suspicion  in  the  minds  of  others,  and 
which  once  excited  none  is  his  own. 

Having  arrived  at  this  conclusion  it  seems  to  me  that 
the  authorities  I have  referred  to,  and  the  case  of  Cromh  v. 
CronJc,  19  Gr.  283,  point  out  the  course  to  be  taken  in 
disposing  of  the  custody  of  the  child.  While  the  charge  of 
adultery  remains  unretracted  I cannot  say  that  the  wife 
is  not  justified  in  refusing  to  return  to  her  husband  or  to 
reside  either  alone  or  merely  as  his  housekeeper  in  any 
abode  which,  he  may  provide  for  her.  On  the  contrary,  I 
think  that  her  living  separate  and  apart  from  him  is  under 
such  circumstances  justifiable.  The  grandfather  is  willing 
to  assist  her  in  maintaining  and  caring  for  the  child.  I 
am  satisfied  it  will  be  more  for  the  interests  of  the  child,  a 
little  girl  four  or  five  years  old,  to  remain  in  the  custody 
of  the  mother  than  in  that  of  a father,  however  affectionate 
and  kind,  whose  business  engagements  and  frequent 
absences  from  home  must  render  it  impossible  for  him  to 
afford  the  constant  care  and  attention  which  a child  of 
such  tender  years  demands ; and  therefore,  while  I hope 
that  the  present  unhappy  state  of  things  may  speedily 
terminate,  I believe  that  the  best  and  most  proper  exercise 
of  my  discretion  is  to  order  that  the  child  shall  remain  for 
the  present  in  the  custody  of  the  mother. 

The  attempt  which  has  unfortunately  been  made  to 
show  that  the  father’s  moral  character  is  bad  has  not  to 
my  mind  been  proved,  and  he  must  therefore  have  free 
access  to  the  child  at  stated  times,  which  I shall  provide 
for  in  my  order  if  the  parties  cannot  agree. 


[a)  See  now  45  Viet.,  Ont.,  cli.  10. 
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Campan  y.  Lucas. 

Judicature  Act — Replevin. 

Actions  of  replevin  are  not  within  the  general  provisions  of  Orders  1 and 

2,  and  the  practice  and  pleadings  therein  are  within  the  exception  of 

Rule  4. 

A statement  of  claim  filed  in  such  an  action  was  therefore  set  aside,  and 

the  plaintiff  allowed  to  declare  according  to  the  old  practice. 

December  23,  1881.— The  Master. 

The  plaintiff  in  an  action  of  replevin  filed  a statement  of 
claim  according  to  the  practice  under  the  Judicature  Act. 
The  defendant  applied  to  set  it  aside,  on  the  ground  that 
the  Judicature  Act  does  not  apply  to  actions  of  replevin. 

Holman  for  the  motion. 

Aylesworth  for  the  plaintiff. 

The  Master. — “ When  no  other  'provision  is  made  by 
the  Act  or  these  Rules,  the  present  procedure  and  practice 
remain  in  force.” 

This  provision  at  the  head  of  the  Rules  gives  the  law 
which  must  apply  in  the  decision  of  this  case  as  it  appears 
to  me.  It  is  impossible  to  read  orders  1 and  2,  and  not  see 
that  in  their  general  provisions  the  proceeding  in  replevin 
was  not  in  contemplation  at  all.  I need  not  now  point 
out  all  the  differences,  substantial  or  otherwise,  well  known 
to  every  lawyer,  which  prevent  the  application  to  replevin 
of  the  enactment  that  “ every  action  ” shall  be  commenced 
by  writ  of  summons  in  a form  given  by  the  Rules.  One 
difference  only  I will  state  : that  the  writ  in  replevin  is 
directed  to  the  sheriff,  and  commands  him  as  a preliminary 
to  take  goods  out  of  the  possession  of  one  man  and  deliver 
them  to  another.  But  what  then  ? Is  so  important  a 
remedy  as  replevin  therefore  abolished  ? It  is  not.  It  is 
not  among  the  objects  of  the  Judicature  Act  to  alter  the 
body  of  the  law — using  that  word  in  its  large  and  proper 
sense — its  object  is  to  secure  unity  and  consistency  in  its 
administration.  And  if  replevin  be  not  abolished,  and  be 
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not  within  the  1st  and  2nd  orders,  what  law  can  govern  it  ? 

I think  the  answer  is  to  be  found  in  the  12th  and  52nd 
clauses  (especially  the  52nd)  of  the  Judicature  Act,  in  the 
note  with  which  the  rules  are  headed,  which  I have  cited 
above,  and  in  Rule  4 ; that  is,  I think,  “ the  present  pro- 
cedure and  practice  remain  in  force.” 

The  4th  Rule,  assuming  replevin  not  to  be  within  the 
general  provisions  of  the  1st  and  2nd  orders,  has  a very 
forcible  application  to  this  argument.  “All  other  proceed- 
ings in  and  applications  to  the  High  Court  may,  subject 
to  these  rules,  be  taken  and  made  in  the  same  manner  as 
they  would  have  been  taken  and  made  in  any  Court  in 
which  any  proceeding  or  application  of  the  like  kind  could 
have  been  taken  or  made  if  the  Act  had  not  been  passed.” 
And  the  latter  part  of  that  Rule,  which  goes  on  to  provide 
that  where  a defendant  is  let  in  to  defend  under  the 
Absconding  Debtors’  Act,  the  action  is  to  proceed  as  in 
ordinary  cases  under  the  Judicature  Act,  subject  to  the 
provisions  in  other  respects  of  the  Absconding  Debtors’ 
Act,  is  very  significant  to  my  mind  in  two  ways.  It  shews, 
1st,  that  an  action  may  be  within  the  “ other  proceedings  ” 
mentioned  in  it ; and,  as  I think  it  also  shews  that  the 
action  of  replevin  may  be  well  within  these  other  proceed- 
ings, as  replevin  is  quite  on  all  fours  as  respects  the  mat- 
ters important  here  with  an  action  against  an  absconding 
debtor.  And,  2ndly,  the  direction  in  the  Rule  that,  in  a 
certain  event,  the  Judicature  Act  shall  apply  to  an  action 
against  an  absconding  debtor,  and  its  silence  as  to  the 
action  of  replevin,  is  that  “ expressio  unius”  which  is  a 
forcible  exclusion  of  replevin  from  a like  condition. 

It  will  be  observed  that  this  Rule  4 runs — that  “ All 
other  proceedings  in,  and  applications  to  the  High  Court 
may,  subject  to  these  Rides,  be  taken  and  made,”  &c.  No 
doubt  there  are  provisions  in  the  Act  and  Rules  which  must 
of  necessity  apply  to  all  proceedings  in  Court.  For 
instance,  if  an  application  in  Chambers  be  made  in  replevin 
it  must  be  made  on  notice,  as  all  other  motions  in  Cham- 
bers ; and  when  judgment  is  to  be  entered  it  must,  no 
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doubt,  be  recorded  according  to  the  practice  of  the  Court 
in  other  cases,  and  not  as  it  used  to  be.  And  it  may  be 
the  same  with  other  proceedings. 

But  regarding  replevin  as  not  within  the  general  pro- 
visions of  orders  1 and  2,  it  seems  that  the  practice  and  the 
pleadings  in  the  action  are  within  the  exception  of  Rule  4, 
and  that  the  general  proceedings  must  therefore,  according 
to  that  Rule,  and  in  the  very  words  of  it,  be  taken  and 
made  in  the  same  manner  as  if  the  Judicature  Act  had  not 
been  passed.  This  is  the  best  opinion  that  I can  form.  I 
set  aside  the  statement  of  claim  therefore,  and  give  the 
plaintiff  necessary  time  to  file  a declaration.  I will  give 
no  costs.  I should  say  perhaps  that  I am  not  unaware 
that  in  the  appendix  of  forms  in  the  Rules  is  contained  the 
form  of  an  endorsement  in  a supposed  action  of  replevin. 
There  are  sufficient  reasons  why  this  should  not  affect 
what  I have  said  above. 


Wallace  v.  Cowan. 

Notice  of  trial — Replevin. 

In  an  action  of  replevin  ten  days’  notice  of  trial  must  be  given,  instead  of 
eight  days,  as  under  the  old  practice. 

[December  29,  1881.  The  Master.'] 

In  an  action  of  replevin  the  plaintiff  served  an  eight 
days’  notice  of  trial,  relying  on  the  decision  in  the  proceed- 
ing case,  that  the  practice  laid  down  in  the  Judicature  Act 
did  not  apply  to  actions  of  replevin. 

Akers,  for  defendant,  moved  to  set  the  notice  aside  as 
being  insufficient  in  point  of  time. 

Meek , for  plaintiff,  opposed  the  motion. 

The  Master  set  aside  the  notice  of  trial,  holding  that  ten 
day’s  notice  of  trial  must  be  given  in  an  action  of  replevin 
The  ground  of  the  decision  was,  that  the  words,  “subject 
to  these  rules,”  in  Rule  4,  and  Rules  255  and  259,  introduce 
the  new  practice  as  to  notice  of  trial  in  replevin. 
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In  Re  English  v.  Mulholland. 

Prohibition — Division  Court — Title  to  land. 

In  an  action  in  a Division  Court  to  recover  $79.50  for  taxes  on  certain 
land,  which  defendant  was  to  pay  as  rent  therefor,  the  facts  as  to  the 
terms  and  conditions  of  the  tenancy  were  disputed,  but  the  defendant 
did  not  dispute  the  plaintiff’s  title.  On  the  plaintiff  obtaining  judgment 
for  the  amount  claimed,  the  defendant  applied  for  a prohibition,  on  the 
ground  that  the  title  to  land  was  brought  in  question. 

Held,  that  the  amount  was  properly  recoverable  in  a Division  Court. 

[January  3,  1882.— Cameron,  J.] 

This  was  an  application  in  Chambers  for  an  order  direct- 
ing the  issuing  of  a writ  of  prohibition  to  the  junior 
Judge  of  the  county  of  York,  to  restrain  further  proceed- 
ings in  the  First  Division  Court,  on  the  alleged  ground  that 
the  title  to  land  was  brought  into  question,  and  the 
Division  Court  had  no  jurisdiction. 

The  application  was  based  on  an  affidavit  of  Thomas 
Mulholland,  which  verified  the  plaintiffs  claim  in  the 
Division  Court,  and  the  summons  issued  thereon.  The  claim 
was  to  recover  $79.50  for  one  year  and  five  months  taxes 
on  lot,  corner  of  Church  and  Bloor  streets,  being  for  use  of 
said  lot  as  per  agreement,  for  five  months  in  the  year 
1879,  and  for  the  year  1881. 

The  defendant  alleged  in  the  fourth  paragraph  of 
his  affidavit,  that  the  plaintiff  swore  that  the  agreement 
referred  to  in  the  statement  of  claim  was  a verbal 
agreement  made  between  them  to  rent  a certain  piece 
of  land,  being  a vacant  lot  owned  by  the  plaintiff',  for 
an  indefinite  period : that  defendant  was  to  pay  therefor, 
as  rent,  the  taxes  accruing  due  thereon  during  the 
time  of  his,  the  defendant’s,  occupation  as  his  tenant, 
and  that  it  was  further  agreed  that  a month’s  notice 
on  either  side  should  determine  the  tenancy,  but  that  no 
other  provision  was  made  for  the  time  when  the  said 
tenancy  should  terminate  nor  as  to  the  duration  thereof  : 
that  he,  defendant,  agreed  to  pay  rent  from  the  first  day  of 
August,  1879  : that,  about  the  month  of  May,  1880,  defen- 
dant informed  him,  the  plaintiff,  that  he  had  sub-let  the 
19 — VOL.  IX  O.P.R. 
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said  premises  to  O.  T.  Bevan,  who  had  agreed  to  pay  taxes, 
therefor,  and  that  the  said  0.  T.  Bevan  had  entered  into 
possession  thereof  ; and  that  subsequently  to  the  entering 
of  this  action,  the  said  0.  T.  Bevan  had  paid  all  the  taxes 
on  the  said  premises  for. the  year  1 880. 

The  defendant  in  his  affidavit  further  stated  that  he  gave 
evidence  on  his  own  behalf,  and  swore  that  he  made  a 
verbal  agreement  with  plaintiff  to  rent  the  lot  for  an 
indefinite  period : that  he  was  to  pay  as  rent  the  taxes 
accruing  due  thereon  : that  the  said  rental  was  to  com- 
mence when  he  took  possession  of  the  land,  which  possess- 
ion was  taken  during  the  month  of  December,  1879  : that 
it  was  understood  and  agreed  between  the  plaintiff  and 
him  that  the  said  lease  could  be  determined  at  any  time 
by  either  party  without  any  notice : that  during  the  spring 
of  the  year  1880,  he  gave  up  possession,  and  allowed  one 
O.  T.  Bevan  to  take  possession,  on  the  understanding,  that 
the  Said  0.  T.  Bevan  would  pay  the  taxes  for  the  said  year 
upon  the  said  lot : that  he  afterwards  informed  the  plain- 
tiff that,  he  had  so  gone  out  of  possession,  and  Bevan  had 
gone  in,  and  that  the  said  plaintiff’  seemed  satisfied  to 
accept  the  said  Bevan  in  his  place : that  he  afterwards  in 
the  fall  heard  Bevan  was  giving  up  possession,  and  that 
he,  defendant,  went  to  the  plaintiff  informed  him  thereof, 
and  that  he  would  not  keep  the  said  lot  or  require  it  after 
the  said  0.  T.  Bevan  left : that  said  Bevan  left  during  the 
month  of  September  or  October,  1880,  and  that  he  had  in 
no  way  any  use,  possession,  or  occupancy  of  the  said  lot 
thereafter,  or  during  the  time  said  Bevan  was  in  occupancy 
thereof : that  at  the  conclusion  of  the  case,  Mr.  Fullerton, 
acting  as  counsel  for  him,  took,  among  other  objections,  the 
objection  that  the  said  Judge  had  not  jurisdiction  to  try 
the  cause,  on  the  ground  that  the  right  or  title  to  a cor- 
poreal or  incorporeal  hereditament  was  brought  in  question, 
but  the  Judge  overruled  the  objection. 

The  plaintiff  on  shewing  cause  filed  an  affidavit  support- 
ing his  version  of  the  agreement,  and  then  alleged,  in 
paragraph  six,  the  defendant  did  not  make  any  claim  of 
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other  title  to  the  said  premises,  or  to  the  possession  thereof, 
than  that  he  went  in  under  him,  the  plaintiff',  nor  did  the 
defendant  in  any  way  dispute  his,. the  plaintiff’s  title  to 
the  said  premises.  He  also  filed  a certificate  of  the  learned 
Judge,  that  the  defendant  by  his  counsel  contended  that 
the  title  to  land  was  brought  in  question,  and  that  after 
hearing  the  evidence,  he,  the  Judge  decided  the  title  to 
land  was  not  brought  in  question,  and  gave  judgment  to 
that  effect. 

Bigelovj,  for  the  defendant,  contended  that  by  reason  of 
the  different  statements  made  by  the  plaintiff  and  defen- 
dant, it  became  in  fact  a question  in  the  Division  Court 
what  was  the  defendant’s  right  of  occupancy  ; was  it  as 
the  defendant  alleged,  an  indefinite  term,  that  might  be 
ended  without  notice,  and  so  in  effect  a mere  tenancy  at  will, 
which  was  determined  the  very  moment  Bevan  entered, 
or  was  it  a tenancy  for  an  idefinate  period,  terminable  on 
a month’s  notice.  He  contended  that  defendant’s  title  to 
the  land  was  being  tried,  and  the  statute  had  not  reference 
to  a claimant’s  title,  but  to  any  title  that  it  might  be  neces- 
sary to  enquire  as  to. 

C.  E.  English , for  the  plaintiff,  contended  that  there  wras 
no  question  as  to  title  at  all,  but  a mere  question  of  fact,  as 
to  whether  the  defendant  had  agreed  to  pay  the  taxes,  and 
if  so,  were  the  taxes  charged  for  covered  b}^  the  agreement : 
that  if  in  some  aspect  of  the  case  it  might  be  said  a ques- 
tion of  title  arose,  it  need  not  by  reason  of  the  claim  itself 
arise;  and  if  the  Court  in  any  aspect  of  the  case  could  have 
jurisdiction,  it  would  not  be  restrained  by  prohibition  from 
proceeding;  and  it  appeared  both  by  the  affidavit  of  the 
plaintiff  and  the  certificate  of  the  learned  Judge,  that  there 
was  no  dispute  as  to  a question  of  title. 

Cameron,  J. — By  the  Division  Courts  Act,  It.  S.  O. 
ch.  47,  sec.  54,  as  amended  by  43  Vic.  ch.  8,  the  Judge 
of  every  Division  Court  may  hold  plea  of,  and  may  hear 
and  determine  in  a summary  way,  for  or  against  persons. 
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bodies,  corporate  or  otherwise,  all  personal  actions  where 
the  amount  claimed  does  not  exceed  $60  ; secondly,  all 
claims  for  debt  or  for  any  sum  payable  under  or  upon  any 
contract  for  the  payment  of  money,  or  for  payment  in 
labour,  or  any  kind  of  goods  or  commodities,  or  in  any 
other  manner  than  in  money,  where  the  amount  or  balance 
claimed  does  not  exceed  $100.  By  section  53,  the  Division 
Courts  shall  not  have  jurisdiction  in  any  of  the  following 
cases;  * * fourthly,  actions  of  ejectment,  or  actions  in 

which  the  right  or  title  to  any  corporeal  or  incorporeal 
hereditaments,  or  any  toll,  custom,  or  franchise  comes  in 
question. 

Prima  facie  on  the  plaintiff’s  claim  no  question  of 
right  or  title  to  any  corporeal  or  incorporeal  hereditament 
comes  in  question,  but  the  case  would 'seem  clearly  to 
be  under  sec.  54,  sub-sec.  2;  it  is  a claim  on  a contract 
for  the  payment  of  money  under  a hundred  dollars.  The 
defendant  does  not  dispute  the  plaintiff’s  right  to  rent  as 
an  incorporeal  hereditament,  but  he  denies  his  right  to  the 
amount  claimed,  by  reason  of  his  not  having  made  the 
agreement  alleged  in  the  manner  the  plaintiff  alleges,  which 
is  a question  of  fact  within  the  jurisdiction  of  the  Jndge,  of 
a Division  Court  to  determine.  The  defendant  admits  the 
right  of  the  plaintiff*  to  the  rent,  qua  rent  of  the  premises,, 
but  disputes  that  he  owes  it  as  alleged.  The  right  or  title 
therefore  of  the  plaintiff  to  the  incorporeal  hereditament, 
which  certain  rent  is,  is  not  questioned.  If  the  defendant’s 
contention  is  sound  he  could  enter  into  a lease,  and  covenant 
to  pay  five  dollars  a month  rent,  and  when  sued  in  the  Divi- 
sion Court  for  one  month’s  rent  after  occupation  of  the  pre- 
mises for  the  month,  on  the  plea  that  the  right  or  title  to 
rent  came  in  question,  oust  the  Court  of  jurisdiction.  I do 
not  think  that  effect  can  be  given  to  sec.  52,  sub-sec.  4,  of  the 
Division  Courts  Act.  The  material  on  which  the  applica- 
tion is  based  is  insufficient  in  not  shewing  what  was  the 
right  or  title  that  was  brought  in  question.  The  affidavit 
of  the  defendant  does  not  set  out  that  in  fact  any  right  or 
title  to  a corporeal  or  incorporeal  hereditament  came  in 
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question,  but  merely  that  the  objection  was  taken,  that  it 
did  so  come  in  question.  I do  not  think  any  thing  can  be 
inferred  to  oust  a Court  of  jurisdiction,  where  in  any 
aspect  of  the  case  it  can  have  jurisdiction.  I think  the 
application  must  be  denied  with  costs.  With  the  merits 
I have  nothing  to  do,  and  so  make  no  allusion  to  that 
part  of  the  defendant’s  affidavit,  which  seemingly  presents 
a somewhat  hard  case. 

Motion  dism  issed . 


Macfie  et  al.  v.  Hunter. 


Interpleader — Division  Courts — Execution — Chattel  mortgage. 

An  interpleader  order  had  been  made,  which  directed  the  sheriff  to  pay 
over  to  the  claimants  $1000  and  interest,  the  proceeds  of  the  sale  of 
goods  claimed  by  them  under  a chattel  mortgage,  which  was  not 
impeached.  The  order  directed  an  issue  as  to  a second  chattel  mortgage 
held  by  the  claimants,  the  execution  creditors  contending  that  it  was 
fraudulent.  A.  & Co.  obtained  judgment  in  a Division  Court  against 
the  execution  debtors  after  the  date  of  the  order,  and  moved  to  vary  it 
by  directing  that  the  amount  of  their  execution  should  be  retained  by 
the  sheriff  out  of  the  $1,000,  until  garnishee  proceedings  against  the 
debtor  in  the  Division  Court,  in  which  the  sheriff  was  garnishee,  should 
be  disposed  of. 

Held,  that  the  moneys  in  the  sheriff’s  hands  belonged  to  the  claimants, 
the  chattel  mortgagees,  as  on  a sale  of  the  mortgaged  chattels  by  them 
as  mortgagees  ; that  there  being  no  want  of  bona  fides  in  the  mortgage, 
no  want  of  formalities  in  it  would  make  it  invalid  as  between  the 
parties  to  it,  so  as  to  entitle  the  debtor  to  claim  the  money  secured  by 
it,  or  to  entitle  A.  & Co  to  claim  it  under  their  execution. 

Held,  that  the  terms  “ fieri  facias ” and  “warrant  of  execution,”  used  in 
the  Division  Courts  Act,  are  convertible  terms. 

Held,  that  the  term  “execution  creditors,”  used  in  the  11th  sec.  of  the 
Interpleader  Act,  taken  in  connection  with  sec.  12,  includes  parties 
holding  executions  in  Division  Courts,  who  are  therefore  proper  parties 
to,  and  should  be  called  upon  in  an  interpleader  application  by  a sheriff. 

[January  18,  1882. — Cameron,  J.] 

On  the  22nd  November,  1881,  an  interpleader  order  was 
made  by  the  Master  in  Chambers  on  the  application  of  the 
Sheriff  of  the  county  of  Brant,  directing  the  sale  free  from 
the  chattel  mortgages  after  mentioned  of  certain  goods  and 
chattels  seized  by  the  said  sheriff  or  held  by  him  under 
several  executions  issued  out  of  the  Queen’s  Bench  Division 
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of  the  High  Court  of  J ustice,  and  the  County  Court  of  the 
county  of  Middlesex,  and  out  of  the  County  Court  of  the 
county  of  Wentworth,  against  the  above  named  defendant, 
at  the  respective  suits  of  Robert  Macfie  and  Willian  Lind, 
Leslie  I.  Skelton  and  Charles  Skelton,  and  James  McArthur 
and  James  Taylor  Middleton ; and  out  of  the  proceeds, 
after  deducting  the  expense  of  sale,  &c.,  the  sheriff  was 
ordered  to  pay  to  David  H.  Bastedo  and  Richard  S.  McPhail 
the  sum  of  81,000,  with  interest  at  the  rate  of  eight  per 
cent,  from  the  17th  day  of  October,  1881,  and  to  pay  the 
residue  of  the  proceeds  of  sale  to  the  credit  of  the  cause  to 
abide  the  further  order  of  this  Court.  It  was  further 
ordered  that  the  parties  should  proceed  to  the  trial  of  an 
issue  in  the  Queen’s  Bench  Division,  in  which  the  said 
David  H.  Bastedo  and  Richard  S.  McPhail  should  be 
plaintiffs  and  the  above  mentioned  execution  creditors 
defendants,  and  the  question  to  be  tried  was  whether  at 
the  time  of  the  seizure  of  the  goods  they  were  the  property 
of  the  claimants  by  virtue  of  a certain  chattel  mortgage 
dated  the  21st  day  of  October,  1881,  made  between  the 
said  defendant  and  the  said  claimants  as  against'  the  said 
execution  creditors.  The  issue  to  be  tried  at  the  next 
sitting  of  assize  for  the  trial  of  causes  in  the  county  of 
Brant.  The  question  of  costs  and  all  further  questions 
were  reserved  until  after  the  trial  of  the  said  issue,  and  no 
action  was  to  be  brought  against  the  sheriff  for  the  seizure 
or  sale  of  the  goods. 

The  execution  of  Macfie  et  al.  was  received  by  the 
sheriff  on  the  24th  October,  1881,  that  of  Skelton  et  al.  on 
the  5th  day  of  November,  1881,  and  that  of  McArthur  etal. 
on  the  16th  day  of  November,  1881. 

The  claimants  Bastedo  and  McPhail  claimed  the  goods 
under  two  several  chattel  mortgages  made  by  the  execu- 
tion debtor  to  them,  one  dated  17th  October,  1881,  for 
$1,000,  filed  in  the  office  of  the  clerk  of  the  County  Court 
on  the  21st  day  of  October,  and  the  other  dated  the  21st 
October,  1881,  for  $1,184.08,  filed  on  the  24th  day  of 
October,  1881.  Their  rights  under  the  first  the  execution 
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creditors  did  not  dispute.  One  of  the  claimants,  Richard  S„ 
McPhail,  on  the  sheriffs  application  to  interplead,  made 
affidavit  in  which  he  stated  that  the  consideration  for  the 
first  mortgage  was  $1,000,  then  advanced  by  him  and  his 
co-partner  to  the  execution  debtor;  and  the  other  mortgage 
was  to  secure  the  payment  of  advances  previously  made. 
He  further  stated  that  the  bailiff  of  the  First  Division 
Court  for  the  county  of  Brant,  claimed  the  goods  and 
chattels  by  virtue  of  an  execution  or  executions,  and  claimed 
to  have  possession  thereof  prior  to  the  sheriff  of  the  county 
of  Brant,  upon  one  of  which  executions,  being  that  in  which 
Frederick  Albert  May  and  Richard  Wolf  were  plaintiffs,  an 
interpleader  summons  had  been  issued,  and  stood  for  trial 
on  the  30th  lNovember. 

No  notice  of  this  execution  was  taken  in  the  interpleader 
order. 

The  goods  seized  by  the  sheriff*  were  estimated  by  him 
to  be  of  the  value  of  the  following  stock  $3,717.72,  shop 
furniture  $201,75,  in  all  $3,919,47. 

The  parties  before  the  Court  on  the  application  for  the 
interpleader  order  consented  to  the  payment  of  the  amount 
of  the  first  chattel  mortgage  to  the  mortgagees,  probably 
on  the  ground  that  the  amount  that  -would  be  realized 
from  the  sale  of  goods  would  be  ample  to  pay  the  first 
mortgage  and  the  several  executions  in  the  sheriff’s  hands, 
and  if  the  mortgage  was  made  for  a present  advance  it 
would  not  be  open  to  objections. 

The  interpleader  tried  in  the  Division  Court  was 
decided  against  the  claimants,  the  mortgagees.  The  ground 
of  the  decision  was  not  stated. 

Messrs  A.  A.  Allan  & Co.,  recovered  judgment  against  the 
execution  debtor  Hunter,  in  the  said  first  Division  Court, 
and  issued  execution  on  the  30th  day  of  November,  1881. 

On  the  13th  day  of  December,  1881,  Messrs  Fitch  & 
Lees  gave  notice  to  the  sheriff  and  the  several  execution 
creditors,  parties  to  the  interpleader  order,  and  the  claim- 
ants, that  a motion  would  be  made  before  the  Master  in 
Chambers  on  the  16th  day  of  December,  or  so  soon  there- 
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after  as  the  motion  could  be  heard,  to  vary  the  interpleader 
order  so  as  to  direct  the  sheriff,  before  paying  to  the  mort- 
gagees the  said  sum  of  $1,000  and  interest,  to  retain  a sum 
sufficient  to  satisfy  the  claim  of  the  said  A.  A.  Allan  & Co., 
including  their  subsequent  interest  and  costs,  the  same  to 
be  retained  until  certain  garnishee  proceedings  instituted 
by  them  in  the  said  Division  Court  against  the  said  sheriff 
should  be  determined. 

On  the  matter  coming  before  the  learned  Master  in 
Chambers  he  in  consequence  of  the  provision  contained  in 
the  12th  sec.  of  the  Interpleader  Act,  It.  S.  O.  ch.  54 — that 
“ In  case  there  are  writs  from  several  Courts,  including  one 
or  more  of  the  Superior  Courts,  or  two  or  more  County 
Courts,  against  the  same  goods,  and  whether  at  the  suit  or 
instance  of  the  same  plaintiff  or  of  different  plaintiffs,  the 
application  for  such  interpleader  shall  be  made  to  the 
Superior  Court  or  to  one  of  said  Superior  Courts,  or  to  one 
of  the  Judges  thereof ; and  such  Court  or  Judge  shall  dis- 
pose of  the  whole  matter  as  if  all  the  writs  against  the 
goods  had  been  issued  from  the  said  Court;  and  in  such 
case  the  County  Court  or  Division  Court  shall  have  no 
cognizance  of,  or  jurisdiction  whatever  in  the  matter” — 
referred  the  motion  to  a Judge  in  Chambers. 

In  pursuance  of  the  reference,  Aylesivorth  on  the  10th 
January,  1882,  made  the  motion  before  Cameron,  J.,  on 
behalf  of  the  said  A.  A.  Allan  & Co. 

Langton,  appeared  for  the  claimants,  and  resisted  the 
motion,  contending  that  the  applicants  had  no  locus  standi  : 
that  they  based  their  right  to  vary  the  order  upon  their 
being  judgment  creditors  of  the  execution  debtor,  and 
claimed  to  garnish  the  money,  the  proceeds  of  the  sale  by 
the  sheriff,  as  a debt  due  by  the  sheriff  to  the  execution 
debtor,  whereas  if  it  was  a debt  at  all  it  was  due  from 
the  sheriff  to  the  claimants. 

Ogden,  for  the  sheriff,  made  no  objection  to  any  variation 
of  the  order  that  might  be  thought  right,  and  he  filed  an 
affidavit  showing  that  the  sheriff  was  aware  of  the  execu- 
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tion  in  favour  of  May  and  Wolf,  in  the  hands  of  the  bailiff 
of  the  Division  Court,  and  he  did  not  dispute  or  intend  to 
dispute,  or  intend  to  interfere  with  the  priority  of  that 
execution,  but  that  up  to  the  time  of  making  the  inter- 
pleader order  herein  he  had  no  notice  or  knowledge  of 
any  or  other  Division  Court  executions. 

Cameron,  J. — The  applicants  Messrs  A.  A.  Allan  & Co., 
claim  to  have  an  interest  in  the  proceeds  of  the  sale 
directed  by  the  interpleader  order  to  be  paid  by  the  sheriff 
to  the  claimants,  by  reason  of  their  garnishee  proceedings 
to  attach  what  they  call  the  debt  due  by  the  sheriff  to  the 
execution  debtor.  It  is  not  such  a debt.  It  is  not  due  by 
the  sheriff  to  the  debtor,  but  to  the  claimants  ; and  the 
argument  of  Mr.  Aylesworth,  that  should  the  first  mort- 
gage be  declared  to  be  void,  then  the  money  would  not  be 
payable  to  the  mortgagees,  but  to  the  debtor,  is  not  well 
founded.  The  money  would  not  in  any  event  be  payable 
to  the  debtor.  As  between  him  and  the  mortgagees  the 
mortgage  would  be  unimpeachable.  No  want  of  formality 
under  the  Chattel  Mortgage  Act,  that  would  make  it  void 
against  creditors,  would  invalidate  it  as  between  the 
parties  to  it.  If  Allan  & Co.,  can  have  any  claim  at  all  it 
must  be  on  the  ground  that  the  mortgage  was  fraudulent, 
and  so  the  goods  covered  by  it  never  passed  to  the  mort- 
gagees as  against  creditors;  but  as  I understand  from 
counsel  in  arguing  it  is  not  alleged  that  there  was  any 
want  of  bona  fides  in  the  transaction,  and  certainly  none 
has  been  shown,  but  that  under  the  Chattel  Mortgage  Act 
it  would  not  be  valid  against  creditors.  The  property 
having  been  disposed  of  under  the  order  of  the  Master  in 
Chambers  I do  not  think  they  are  entitled  to  have  the 
order  varied  to  enable  them  to  do  what  would  be  really  an 
act  of  injustice  to  the  mortgagees.  I think  under  the 
circumstances  they  must  be  treated  as  having  taken  pos- 
session of  the  goods  and  sold  them,  the  sale  being  theirs  as 
well  as  the  act  of  the  Court,  and  if  they  had  so  taken 
possession  of  the  goods  by  reason  of  any  default  on  the 
20 — VOL.  ix  o.  p.  R. 
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part  of  the  mortgagor  before  Allan  & Co.,  obtained 
execution,  I do  not  see  how  they  could  be  reached  by 
Allan  & Co.’s  execution,  the  original  transaction  having 
been  honest  and  not  designed  to  defeat  creditors.  The  case 
of  Robins  v.  Clarke,  45  U.  C.  R.  362,  is  an  authority  for 
this. 

As  to  the  effect  of  clause  12  of  the  Interpleader  Act, 
ch.  54  R.  S.  0.,  I am  of  opinion  it  does  not  exclude  a 
plaintiff  having  an  execution  in  the  Division  Court  from 
being  a party  to  an  interpleader  where  the  goods  of  his 
debtor  have  been  taken  in  execution  in  a Superior  Court 
suit,  and  are  claimed  by  a third  party.  On  the  contrary 
he  should  be  made  a party  to  such  interpleader,  and  the 
sheriff  should  call  upon  him  as  well  as  the  plaintiffs  in  the 
executions  in  his  hands.  The  words  at  the  commence- 
ment of  the  clause,  “ In  case  there  are  writs  from  several 
Courts  including  one  or  more  of  the  Superior  Courts,  or 
two  or  more  County  Courts,  against  the  same  goods,”  the 
application  for  interpleader  shall  be  made  to  one  of  the 
Superior  Courts  .or  one  of  the  judges  thereof,  are  sufficiently 
comprehensive  to  include  a writ  from  the  Division  Court 
through  such  writ  would  not  come  into  the  hands  of  the 
sheriff ; and  the  declaration  at  the  end  of  the  clause,  that  in 
such  case  the  Count}'  Court  or  Division  Court  shall  have 
no  cognizance  of,  or  jurisdiction  whatever  in  the  matter, 
would  seem  clearly  to  indicate  .that  the  plaintiff  in  the 
Division  Court  suit  or  the  bailiff  holding  the  execution 
should  be  called  upon  to  interplead.  Otherwise,  how  is 
that  Court  to  be  informed  that  a matter  on  which  it  has 
jurisdiction  has  been  removed  from  such  jurisdiction,  and 
that  it  is  not  to  take  further  cognizance  thereof  ? It  was 
urged  by  Mr.  Langton  that  the  word  writs  only  applied  to 
executions  from  the  Superior  and  County  Courts,  that 
warrant  is  the  designation  of  the  execution  in  the  Division 
Courts.  That  is  certainly  the  name  given  to  it  in  sec.  -33, 
ch.  66  R.  S.  0.,  which  clause  relates  to  the  priority  of 
executions  and  it  is  so  called  also  in  some  of  the  clauses  of 
the  Division  Courts  Act;  but  in  section  156,  which 
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authorizes  the  issue  of  an  execution  under  the  seal  of  the 
Court,  it  is  called  a fieri  facias ; and  under  section  63, 
sub-sec.  2,  it  is  called  a writ  of  fieri  facias.  Writ  of  fieri 
facias  and  warrant  of  execution  are  convertible  terms, 
meaning  the  same  thing  when  relating  to  the  ordinary 
execution  issued  upon  a judgment  to  enforce  it.  It  is 
clear  therefore  there  is  no  force  in  this  contention. 

Mr,  Langton  further  contended,  that  as  the  only  Courts 
referred  to  in  the  first  section  of  the  Interpleader  Act, 
were  the  Superior  and  County  Courts,  and  section  10 
gives  the  sheriff  the  right  to  interplead  only  where  a claim 
is  made  to  goods  taken  under  an  attachment  against  an 
absconding  debtor,  or  in  execution  under  any  process  issued 
by  or  under  the  authority  of  any  of  the  said  Courts,  it 
must  be  held  the  writs  that  are  referred  to  in  section 
twelve  must  necessarily  mean  and  be  confined  to  writs 
issued  from  these  Courts.  No  doubt  the  sheriff  cannot 
apply  for  an  interpleader  unless  he  has  a writ  of  execution 
or  attachment  issued  from  a Superior  Court  or  County 
Court,  as  he  would  not  be  in  any  danger  from  which 
he  could  seek  protection  through  an  interpleader.  But  as, 
under  section  11,  when  he  has  more  than  one  writ  at  the 
suit  or  instance  of  different  persons,  he  may  make  one 
application,  and  may  make  all  persons  who  are  execution 
creditors  parties  to  such  application,  and  then  in  section 
12  it  is  declared  the  County  and  Division  Courts  shall 
have  no  cognizance  of  or  jurisdiction  whatever  in  the 
matter,  it  must  be  deemed  a person  having  a judgment 
and  execution  in  the  Division  Court  is  an  execution 
creditor  who  may  be  called  on  by  the  sheriff,  or  such 
Division  Court  execution  creditor  would  have  his  rights 
adjudicated  upon  without  having  the  opportunity  of  up- 
holding those  rights,  which  would  be  so  contrary  to  the 
principles  upon  which  law  is  administered,  and  so  much 
against  natural  justice,  that  unless  the  language  of  the 
statute,  which  it  is  contended  will  have  that  effect,  is  so 
clear  as  to  leave  no  reasonable  doubt  that  was  what  the 
legislature  intended,  and  a construction  cannot  be  given 
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without  doing  violence  to  the  plain  intention  of  the 
Legislature,  that  would  prevent  such  apparent  injustice, 
the  statute  should  be  interpreted  liberally  to  prevent  the 
wrong.  The  term  execution  creditor  used  in  the  11th 
section  of  the  Interpleader  Act,  is  wide  enough  to  cover  an 
execution  plaintiff  in  the  Division  Court,  though  if  reference 
had  not  been  made  in  the  12th  section  to  Division  Courts 
being  ousted  of  jurisdiction,  I should  have  been  forced  to 
hold  the  execution  creditors  referred  to  were  those  who 
had  placed  executions  in  the  sheriff’s  hands,  and  an 
execution  creditor  in  the  Division  Court  would  not  have 
come  within  the  term  of  execution  creditor  in  said  section 
11.  By  means  of  R.  S.  O.  ch.  66,  sec.  33,  the  sheriff  is 
made  aware  of  the  Division  Court  execution.  This  clause 
provides,  “ Where  a writ  against  the  goods  of  a party  has 
issued  from  any  of  the  Superior  or  County  Courts,  and  a 
warrant  of  execution  against  the  goods  of  the  same  party 
has  issued  from  a Division  Court,  the  right  to  the  goods 
seized  shall  be  determined  by  the  priority  of  the  time  of 
the  delivery  to  be  executed  of  the  writ  to  the  sheriff,  or  of 
the  warrant  to  the  bailiff  of  the  Division  Court ; and  the 
sheriff,  on  demand,  shall  by  writing  signed  by  him  or  his 
deput}^  or  a clerk  in  his  office,  inform  the  bailiff  of  the 
p.iecise  time  of  such  delivery  of  the  writ,  and  the  bailiff  on 
demand  shall  shew  his  warrant  to  any  sheriff’s  officer;  and 
such  writing  purporting  to  be  so  signed,  and  the  endorse- 
ment on  the  warrant  showing  the  precise  time  of  the 
delivery  of  the  same  to  such  bailiff,  shall  respectively  be 
sufficient  justification  to  any  bailiff  or  sheriff  acting  there- 
on.” Under  this  provision  the  priority  of  the  parties  may  be 
determined;  but  if  the  Division  Court  execution  was  second 
in  point  of  time,  and  the  plaintiff  contended  that  the 
execution  in  the  Superior  Court  was  void  for  fraud,  the 
sheriff  to  protect  himself  would  have  to  interplead,  and  in 
that  case  the  plaintiff  in  the  Division  Court  execution 
would  be  the  claimant.  There  seems  no  difficulty  in  the 
way  of  bringing  the  Division  Court  plaintiff  before  the 
Superior  Court,  and  there  was  then  no  reason  why  the 
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plaintiffs  May  & Wolf  should  not  have  been  made  parties, 
except  the  opinion  that  execution  creditors  in  the  Division 
Court  had  no  right  to  be  heard.  The  sheriff  does  not 
question  the  priority  of  these  plaintiffs’  executions,  and  if 
the  decision  in  the  interpleader  be  adverse  to  the  chattel 
mortgagees,  there  will  be  no  difficulty  in  the  way  of  their 
execution  being  satisfied.  What  their  position  may  be  in 
the  event  of  the  issue  in  the  interpleader  being  determined 
in  favour  of  the  mortgagees,  it  is  not  necessary  for  me  now 
to  express  any  opinion. 

Under  the  circumstances  I think  the  application  should 
be  dismissed,  without  costs. 


McIlhargey  v.  McGinnis  et  al. 


Land,  action  for  recovery  of — Amendment — Mortgage — Foreclosure. 

The  plaintiff  indorsed  his  writ  of  summons  and  filed  his  statement  of 
claim  to  recover  possession  of  the  land  in  dispute,  as  being  the  assignee 
of  a lease  made  by  him  to  the  defendants,  who  assigned  to  a third  party, 
who  assigned  and  surrendered  to  the  plaintiff.  The  defence  was  that 
the  lease  was  in  effect  a mortgage,  and  fraud  and  want  of  consideration 
were  alleged. 

Held,  that  the  plaintiff  could  not  amend  his  statement  of  claim,  and  ask 
a foreclosure  of  the  land  as  mortgagee. 

[January  23,  1882. — Wilson,  C.  J.] 

Notice  of  motion  for  an  order  to  set  aside  the  order  of 
his  Honour  the  Judge  of  the  County  Court  for  the  county 
of  Victoria,  dated  the  13th  of  January,  1882,  on  the  grounds, 

1.  That  this  is  an  action  for  the  recovery  of  land. 

2.  That  the  joinder  of  action  and  the  claim  for  alterna- 
tive relief  in  this  action  are  allowable  under  the  former 
Chancery  practice  and  under  the  Judicature  Act. 

3.  That  if  such  joinder  and  alternative  claims  are  not 
allowable,  then  the  defendants,  by  consenting  to  the  orders 
to  amend  and  by  pleading,  have  waived  the  same. 

4.  In  any  event  the  defendants,  by  their  laches,  have 
debarred  themselves  of  any  relief. 
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5.  If  an  order  for  such  joinder  is  necessary,  that  such 
order  be  made  nunc  pro  tunc. 

The  statement  of  claim  originally  contained  the  following 
seven  paragraphs  : 

1.  That,  on  the  10th  of  January,  1878,  the  plaintiff  by 
deed  let  to  the  defendants  the  west  half  of  lot  number  25 
in  the  10th  concession  of  the  township  of  Ops  for  five  years 
from  the  1st  of  March,  1878,  at  the  yearly  rent  of  $100, 
payable  on  the  20th  of  October  in  each  year ; and  the  de- 
fendants covenanted  to  pay  the  rent,  and  were  let  into 
possession  of  the  land  under  the  lease. 

(See  amendment  made  in  this  part  of  claim  below). 

2.  By  the  deed  the  parties  agreed  that,  provided  the 
defendants  paid  the  rent  regularly  and  performed  all  the 
covenants  in  the  deed,  they  should  have  the  privilege  of 
purchasing  the  said  land  at  the  expiration  of  the  term  a 
the  price  of  $1,849.59,  payable  one-third  down  and  the 
balance  secured  by  mortgage  fa  first  charge)  on  the  said 
land,  payable  in  four  equal  yearly  instalments,  with  inter- 
est at  12  per  cent,  on  the  unpaid  principal  at  the  time  of 
each  payment,  or  the  defendants  might  pay  the  money 
down  at  their  option. 

3.  On  the  11th  of  September,  1879,  the  defendants,  for 
a certain  valuable  consideration,  assigned  the  lease,  with 
all  their  rights  thereunder  and  the  lands,  to  Win.  McGinnis 
the  younger. 

4.  On  the  8th  of  January,  1880,  William  McGinnis  the 
younger,  for  a certain  valuable  consideration,  assigned, 
surrendered,  and  yielded  up  to  the  plaintiff  the  said  lease 
and  the  land,  and  all  his  estate,  right,  title,  interest,  benefit, 
claim,  and  demand  at  law  and  in  equity. 

5.  Neither  the  defendants  nor  William  McGinnis  the 
younger  paid  any* portion  of  the  rent  reserved  and  cove- 
nanted to  be  paid. 

6.  By  virtue  of  the  said  assignment  and  of  the  surrender 
the  contract  between  the  plaintiff  and  the  said  last  named 
defendant  (sic)  is  at  an  end,  and  the  plaintiff  is  entitled  to 
the  possession  of  the  land. 
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7.  And  the  defendants  are  in  the  possession  and  occupa- 
tion of  the  land,  and  refuse  to  deliver  up  possession  thereof 
to  the  plaintiff. 

(See  amendments  below  numbers  8,  9,  10). 

The  plaintiff  claims  as  to  the  lease  : 

(1)  Possession  of  the  land. 

(2)  $400  for  arrears  of  rent. 

(3)  $400  for  the  occupation  of  the  land  from  this  day  to 
the  day  of  the  recovery  of  possession. 

(See  amendment  below). 

After  the  defendants  filed  their  statement  of  defence  the 
plaintiff  made  the  following  amendments  of  his  statement 
of  claim  : 

1 a.  The  defendants  further  covenanted  to  clear  five 
acres  and  make  the  same  fit  for  seed  in  each  year  of  the 
term,  and  to  build  well  and  sufficiently  a barn  on  the  land, 
during  the  second  year  of  the  term,  a frame  barn  40  feet 
long  by  28  feet  wide,  and  to  find  all  materials  therefor. 

1 b.  The  defendants  have  not  performed  the  said  cove- 
nants or  any  or  either  of  them. 

8.  The  defendants  contend  that  William  McGinnis  the 
younger  was  a trustee  for  them,  and  that  his  grant  and 
assignment  of  the  lease  to  the  plaintiff  has  not  conveyed 
their  rights  under  the  lease. 

9.  The  defendants  contend  the  lease  with  the  right  to 
purchase  was  in  fact  a mortgage.  And  in  the  event  of 
the  lease  being  so  held  to  be  a mortgage,  the  plaintiff  in 
the  alternative  alleges  the  defendants  have  not  paid  the 
money  covenanted  to  be  paid,  nor  any  part  of  it ; and 
they  have  not  performed  any  of  the  other  covenants  herein 
set  forth,  nor  any  of  them  ; and,  by  reason  of  such  non- 
payment and  non-performance  of  covenants,  the  whole  sum 
of  $1,849.59  is  now  due. 

10.  Possession  of  the  land  has  been  duly  demanded  from 
the  defendants,  but  they  continue  still  in  possession,  and 
refuse  to  give  possession  to  the  plaintiff. 

(4)  $400  for  breach  of  the  other  covenants  of  the  lease 
as  herein  set  forth. 
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And,  in  the  event  of  the  alternative  case  being  sustained 
as  to  the  lease  being  a mortgage,  the  plaintiff  claims : 

(1)  Foreclosure  of  the  land. 

(2)  Immediate  payment  of  the  money  due  thereon,  and 
writs  of  execution  against  the  defendant’s  goods  and  lands. 

(3)  Immediate  possession  of  the  land,  and  execution  to 
enforce  the  same. 

(4)  Account  of  the  amount  due  in  respect  of  the  $1,849.59, 
and  the  other  money  in  respect  thereof. 

(5)  And  further  and  other  relief. 

The  substance  of  the  statement  of  defence  is,  that  the 
defendants  were  owners  in  fee  simple  of  the  land,  subject 
to  a mortgage  upon  it  to  one  Orde.  That  the  plaintiff  had 
a claim  against  one  of  the  defendants  for  about  $250,  and 
it  was  agreed  the  plaintiff  should  pay  off  Orde’s  mortgage, 
and  that  the  defendants  should  make  a deed  of  the  land  to 
the  plaintiff  as  security  for  the  amount  he  would  have  to 
pay  Orde  and  for  his  own  claim,  and  that  the  defendants 
should  have  the  right  to  redeem  the  lease  at  the  end  of  five 
years  on  pa}dng  $1,843.59.  The  defendants  gave  the 
plaintiff  a deed  of  the  land,  and  he  made  a lease  to  them  as 
stated  in  the  plaintiff’s  claim.  That  the  defendants  did 
not  assign  to  William  McGinnis  the  younger,  but  if  they 
did  it  was  made  with  the  knowledge  and  at  the  request 
and  instigation  of  the  plaintiff,  without  any  consideration 
therefore,  and  upon  the  agreement  that  William  McGinnis 
the  younger  should  hold  the  same  as  a trustee  for  the  de- 
fendants, of  which  the  plaintiff  was  well  aware.  And 
that  the  plaintiff,  with  intent  to  defeat  and  defraud  the 
defendants,  without  their  knowledge  or  consent,  procured 
William  McGinnis  the  younger  to  execute  a document 
purporting  to  surrender  the  lease  to  the  plaintiff,  he,  the 
plaintiff  agreeing  to  indemnify  William  McGinnis  the 
younger  for  so  doing. 

And  they  counterclaim  : 

(1)  That  the  lease  be  declared  to  be  a mortgage,  and  that 
they  were  entitled  to  redeem  the  plaintiff  at  the  expiration 
of  five  years  from  the  date  of  the  lease. 

(2)  $400  for  wrongful  distress. 
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(3)  Such  further  and  other  relief  as  they  may  be 
entitled  to. 

The  order  appealed  from  was  not  filed.  The  summons 
on  which  the  order  was  made  asked  that  the  writ  of  sum- 
mons and  statement  of  claim,  and  all  subsequent  proceed- 
ings, might  be  set  aside  with  costs,  or  for  an  order 
disallowing  the  amendments  made  in  the  writ  of  summons 
and  statement  of  claim,  or  for  an  order  giving  the  defen- 
dants leave  to  amend  their  statement  of  defence  and 
counterclaim  as  they  might  be  advised,  and  giving  them 
liberty  to  plead  and  demur  to  the  amended  statement  of 
claim,  or  for  such  other  order  as  might  &eem  meet.  The 
local  Judge  made  the  order  setting  aside  the  proceedings. 

Hodgins,  Q.  G.,  supported  the  motion.  He  contended  the 
amendment  was  allowable,  even  although  the  claim  as 
originally  framed  was  for  the  recovery  of  the  land  referred 
to : Whetstone  v.  Dewis,  L.  R.  1 Chy.  D.  99  ; Tawell  v. 
Slate  Co.  L.  R.  3 Chy.  Div.  619  ; Pilcher  v.  Hinds , L.  R 
11  Chy.  D.  905 ; Gleadhill  v.  Hunter , L.  R 14  Chy.  D. 
492 ; Mulholland  v.  Downs,  2 Chy.  Cham.  233 ; Imperial 
Loan  Go.  v.  Boulton , 22  Grant  121 ; R S.  0.  ch.  40,  sec.  86  ; 
R S.  O.  ch.  51,  secs.  63,  71  ; R S.  0.  ch.  50,  sec.  84 ; R S. 
O.  ch.  49,  secs.  5,  6,  8 ; Rules  of  Jud.  Act,  17,  116,  144. 

Hopkins,  shewed  cause.  The  original  statement  of  claim 
was  an  action  for  the  recovery  of  land,  and  by  the  Rule 
11 6 no  other  cause  of  action  can  be  joined  with  it  excepting 
an  action  on  a mortgage,  which  this  is  not,  unless  leave  be 
given  by  the  Court  or  a Judge  to  make  such  joinder;  and 
there  has  been  no  leave  granted  here. 

The  order  to  amend  does  not  give  leave  to  join  the  new 
claim  set  up  by  plaintiff*.  The  leave  to  amend  was  given 
on  the  defendant’s  consent,  but  that  was  only  to  strike  out 
parties  who  had  demurred  to  the  statement  of  claim. 

The  order  should  not  be  granted  nunc  pro  tunc.  It 
should  have  been  granted  before  the  writ  was  issued : 
Pilcher  v.  Hinds , L.  R.  11  Ch.  D.  905  ; Musgrave  v.  Stevensy 
Weekly  Notes,  1881,  p.  163. 

21 — YOL.  IX  O.P.R. 
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Wilson,  C.  J. — The  writ  of  summons  is  endorsed  ; “ The 
plaintiff  claims  to  recover  the  possession  of  the  west  half 
of  lot  number  25  in  the  10th  concession  of  Ops,  containing 
100  acres,  more  or  less,  and  also  to  receive  the  rents  and 
profits  thereon.” 

The  statement  of  claim  as  first  delivered  is  plainly  for 
the  recovery  of  land,  the  plaintiff’s  title  to  the  posses- 
sion being  that  the  defendants,  his  lessees,  assigned  to 
William  McGinnis  the  younger,  who  assigned  and  surren- 
dered to  the  plaintiff.  There  is  no  other  right  or  claim  to 
maintain  an  action  for  the  recovery  of  the  land  but  the 
surrender  so  made  to  the  plaintiff. 

There  is  no  forfeiture  created  by  the  lease  for  non-pay- 
ment of  rent  or  for  breach  of  any  other  of  the  covenants. 
The  defendants  allege  as  an  answer  to  this  title  by  surrender 
of  the  plaintiff:  that  the  lease  was  in  effect  a mortgage,  and 
that  the  assignment  by  them  to  William  McGinnis  the 
younger  was  procured  to  be  made  by  the  means  of  the 
plaintiff ; that  it  was  without  consideration ; and  that  Wil- 
liam McGinnis  was  the  trustee  of  the  defendants,  as  the 
plaintiff*  knew ; and  that  the  plaintiff*  procured  by  fraud 
upon  the  defendants  William  McGinnis  the  younger  to 
surrender  the  lease  to  the  plaintiff.  Upon  that  defence 
being  made  to  the  recovery  of  the  land,  the  plaintiff*  shifts 
his  ground,  and  sets  up  a title  as  mortgagee  to  a fore- 
closure ; and  if  the  redemption  money  is  not  paid,  to  have 
an  execution  to  obtain  possession  of  the  land  in  that  way 
if  he  cannot  get  it  upon  the  surrender. 

The  time  for  payment  of  the  mortgage  money  will  not 
oxpire  till  the  10th  of  January,  1883.  The  defendants  are 
not  bound  to  pay  before  that  day,  nor  can  the  plaintiff 
until  then  enforce  payment. 

Non  constat  that  the  defendants  will  claim  the  right  to 
purchase  or  to  redeem,  whichever  it  may  be,  when  the  day 
arrives.  And  it  may  be  they  may  not  be  allowed  to  buy 
or  to  redeem  when  the  day  does  come,  because  their  right 
is,  “ provided  they  pay  their  rent  regularly  and  per- 
form all  their  covenants,  they  shall  have  the  power  of 
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purchasing  at  the  expiration  of  the  time  for  $1,843.59 
and  if  they  have  not  paid  their  rent  nor  kept  their  cove- 
nants, the  plaintiff  may  successfully  or  otherwise  oppose 
their  right  to  purchase  or  redeem.  I scarcely  think  he  will 
successfully  resist  their  right  to  redeem.  He  has  converted 
what  is  really  a mortgage  into  a different  kind  of  transac- 
tion, and  he  has  otherwise  shewed  a disposition  to  oppose 
and  take  advantage  of  men  ignorant  of  what  they  were 
doing.  And  such  conduct  as  that  will  not  find  much  favour 

O 

with  the  Courts  when  the  defendants  claim  to  have  their 
land  restored  to  them,  not  as  a purchase,  but  as  a mortgage. 

I do  not  understand  what  right  the  plaintiff  has,  or  can 
have,  to  claim  a foreclosure  at  the  present  time.  It  will  be 
time  enough  for  him  to  do  it  when  the  mortgage  money  is 
due.  The  amendments  made  setting  up  a right  to  fore- 
close are  manifestly  not  only  not  warranted  by  the  rule, 
but  they  cannot  be  sustained  in  fact.  It  is  no  reason  to 
foreclose  the  defendants  now  that  they  are  not,  if  the  fact 
be  so,  regularly  paying  their  rents  or  keeping  their  cove- 
nants ; and  certainly,  if  a foreclosure  were  now  granted, 
that  would  not  warrant  an  execution  to  go  for  the  dispos- 
session of  the  defendants,  who  hold  in  the  meantime  under 
the  lease. 

The  case  of  Pilcher  v.  Hinds , L.  R.  11  Ch.  D.  905, 
shews  the  order  to  join  another  cause  of  action  with  an 
action  for  the  recovery  of  land  must  be  made  before  the 
action  is  brought ; and  the  other  cases  referred  to  are  in 
accordance  with  it.  In  no  way  can  this  motion  be  sus- 
tained, and  I discharge  it  with  costs  so  far  by  striking  out 
the  amendments  made  by  the  plaintiff  and  letting  his 
statement  of  claim,  as  originally  filed  and  served,  stand, 
and  also  the  present  statement  of  defence. 
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Napier  et  al.  v.  Hughes  et  al. 

Security  for  costs — Appeal — Foreign  plaintiff. 

Plaintiffs,  who  resided  in  England,  obtained  a verdict  for  the  price  of 
goods  in  defendant’s  possession.  The  defendants  appealed  to  the  Court 
of  Appeal.  Plaintiffs  applied  for  payment  out  of  $300  paid  in  by  them 
as  security  for  costs  on  commencing  the  action. 

Held,  that  as  the  plaintiffs  were  shewn  to  have  goods  in  the  country,  and 
in  the  defendant’s  possession,  the  $300  should  be  paid  out. 

But  for  this  the  plaintiffs  would  not  have  been  entitled  to  the  money,  the 
appeal  being  a step  in  the  original  cause,  not  a new  action. 

[January  24,  1882. — Wilson,  C.  J.] 

Notice  of  motion  that  the  plaintiffs  would  apply  for  an 
order  allowing  them  to  take  the  money  out  of  Court  which 
was  paid  in  by  them  as  security  for  the  costs,  and  for  the 
costs  of  the  motion. 

The  affidavits  showed  that  the  plaintiffs,  who  lived  in 
England,  obtained  a verdict,  and  that  the  defendants* 
motion  to  set  aside  the  same  was  discharged. 

The  defendants  filed  with  the  Registrar  of  this  Court 
the  necessary  bond  as  security  for  the  costs  of  appeal  to 
the  Court  of  Appeal. 

Howard,  for  the  plaintiffs.  The  money  paid  into  Court 
was  only  security  for  the  final  disposition  of  the  cause  in  the 
Court,  and  it  has  been  finally  disposed  of  in  this  Court. 
Besides  the  defendants  have  in  their  own  possession  the 
whole  of  the  goods,  for  the  price  of  which  the  plaintiffs 
have  obtained  their  verdict  and  judgment,  the  value  of 
which  is  $2,718,  and  the  sum  paid  into  Court  by  the 
plaintiffs  is  only  $300.  So  the  defendants  have  ample 
security  for  their  costs  in  case  the  judgment  in  appeal 
should  be  given  in  their  favour. 

Millar,  shewed  cause.  The  following  references  were 
made:  R.  S.  O.  ch.  38,  sec.  31,  Luther  v.  Ward,  2 Chy  Cham. 
175  ; McKenzie  v.  Kittridge,  C.  L.  T.  110;  McLaren  y, 
Caldwell,  C.  L.  T.  657. 

Wilson,  C.  J. — Formerly  a proceeding  in  error  was  not 
a continuance  of  the  original  action,  but  a new  action,  and 
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security'  for  costs  given  in  the  Court  below  did  not  extend 
to  the  proceedings  in  error. 

In  England  the  proceedings  in  error  were  by  late  legisla- 
tion made  a step  in  the  cause,  just  as  an  appeal  here  is  a 
step  in  the  cause  by  our  statute. 

In  that  case  security  for  costs  given  in  the  Court  of  first 
instance  must  stand  as  a security  in  the  Court  of  Appeal, 
and  that  seems  to  have  been  the  view  taken  of  it  in 
Bougleux  v.  Swayne,  3 E.  & B.  829,  and  Hill  v.  Fox,  3 H. 
& N.  547. 

It  appears  in  the  first  of  the  two  cases  as  commented 
upon  in  the  second  case,  that  the  plaintiff  in  the  Court 
below,  who  had  given  security  for  costs  in  the  Court  below, 
and  was  the  plaintiff  also  in  error,  was  ordered  to  give 
additional  security  in  error,  because  the  security  given 
below  “ was  not  sufficient  to  cover  the  costs  in  error.” 

The  plaintiffs  are  not  therefore  entitled  to  withdraw  the 
money  paid  into  Court,  although  they  have  succeeded  in 
the  Court  of  first  instance,  because  proceedings  in  appeal 
are  going  on  in  the  action. 

In  this  particular  case  I shall  allow  the  money  paid  in 
to  be  taken  out  by  the  plaintiffs  because  they  have  pro- 
perty in  this  county,  and  that  property  is  in  the  hands  of 
the  defendants  themselves,  who  still  hold  the  goods  to  the 
value  of  $2,718,  which  they  have  not  paid  for,  and  upon 
which  they  can  levy  at  once  if  they  succeed  in  reversing 
the  judgment  of  this  Court. 

I do  not  think  these  plaintiffs,  who  are  by  the  defendants’ 
appeal  converted  practically  into  defendants,  and  the 
defendants  having  become  in  effect  plaintiffs  in  the  action, 
could  be  ordered  to  give  higher  security  for  costs  when 
they  are  not  the  appellants.  I shall . make  the  order  as 
moved  for,  but  without  costs. 
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"Reid  v.  Wilson. 

Mortgage — Interest. 

Where  no  interest  is  reserved  by  a mortgage  none  is  recoverable  until 

after  the  day  appointed  for  payment  of  the  principle. 

Qucere,  as  to  the  effect  of  a proviso  in  a mortgage  for  payment  of  the 

amount  “secured  without  interest  if  paid  when  due.” 

[November  15,  1881. — Mr.  Holmsted.] 

The  plaintiff  had  issued  a writ  on  a mortgage  and  had 
endorsed  the  writ  for  $400,  and  interest  from  16th  Sep- 
tember, 1871.  The  defendant  paid  into  Court  $400,  and 
interest  from  16th  September,  1881,  to  the  date  of  payment, 
and  filed  a note  disputing  that  any  more  was  due. 
Notice  of  taking  the  account  before  the  Registrar  of  the 
Chancery  Division  having  been  served. 

T.  Langton,  appeared  for  the  plaintiff*. 

G.  M.  Rae,  for  the  defendant. 

Goote  on  Mortgages,  4th  ed.,  p.  867  : Fcirquhar  v.  Norris 
7,  T.  R.  144;  Carey  v.  Boyne,  5 Ir.  Chy.  R.  604,  were 
referred  to. 

The  facts  sufficiently  appear  in  the  judgment. 

The  Registrar. — This  action  is  on  a mortgage.  The  pro- 
viso is  for  payment  of  several  instalments  to  different  parties, 
one  of  which  is  in  default,  and  for  non-payment  whereof 
the  action  is  brought.  The  defendant  has  paid  into  Court 
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the  amount  of  this  instalment,  and  the  interest  which  has 
accrued  thereon  since  it  fell  due,  and  disputes  the  right  of, 
the  plaintiff  to  interest  prior  to  the  instalment  falling  due. 
The  mortgage  is  dated  16th  September,  1871.  The  proviso 
is  as  follows  : “ Provided  this  mortgage  to  he  void  on  pay- 
ment of  $2,400  of  lawful  money  of  Canada,  as  follows,  that 
is  to  say  : 1st.  To  pay  unto  the  said  Ellen  Gilmor  $400, 

in  ten  years  after  the  date  hereof.”  It  then  enumerates 
five  other  payments,  and  wdnds  up,  “ all  without  interest, 
if  paid  when  due  to  the  above  parties.”  There  is  the  usual 
covenant  to  pay  “ the  mortgage  money  and  interest,  and 
observe  the  above  proviso.” 

It  is  contended  by  the  plaintiff  that  there  having  been 
default  in  payment,  interest  runs  from  the  date  of  the 
mortgage,  notwithstanding  the  w7ords,  “all  without  interest,, 
if  paid  when  due  to  the  above  parties.”  It  was  urged  that 
if  nothing  had  been  said  about  interest  in  the  mortgage, 
the  several  instalments  would  have  borne  interest  from  the 
date  of  the  mortgage,  and  that  the  stipulation  “ all  without 
interest;  if  paid  when  due  to  the  above  parties,”  only 
exonerates  the  mortgagor  from  his  primd  facie  liability  to 
pay  interest,  provided  he  pays  at  the  days  appointed.  Two 
cases  are  referred  to  in  support  of  this  proposition : 
Farquhar  v.  Norris.  7 T.  B.  144,  and  Carey  v.  Boyne , 5 Ir. 
Chy.  B.  104. 

As  it  appears  to  me,  neither  of  the  cases  do  in  fact, 
establish  that  where  the  proviso  is  for  payment  of  a sum 
certain  at  a future  day  without  any  mention  of  interest, 
the  law  annexes  to  that  proviso  an  obligation  to  pay 
interest  also  from  the  date  of  the  instrument.  Interest  was 
allowed  in  both  the  cases  referred  to,  because  the  debt  for 
which  the  security  was  given  was  presently  payable,  and 
the  security  in  no  way  postponed  the  payment.  They  are 
authorities  for  saying  that  after  the  debt  secured  becomes 
payable  according  to  the  instrument,  interest  may  be 
recovered  from  that  date. 

No  other  case  that  I have  been  able  to  find  supports  the 
plaintiff's  contention.  In  Thompson  v.  Dvewt  20  Beav.  49, 
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where  the  mortgagee  agreed  to  reconvey  on  payment  of 
principal,  no  interest  was  allowed,  and  I think  that  governs 
this  case.  Since  the  case  of  Cook  v.  Fowler,  L.  It.  7 H. 
L.  27,  it  must  be  held  to  be  settled  that  interest  can  only 
be  recovered  after  the  time  fixed  by  a contract  for  pay- 
ment of  money  with  interest  (in  the  absence  of  an  express 
agreement  to  the  contrary)  by  way  of  damages,  and  not 
upon  any  implied  contract  to  continue  paying  the  stipulat- 
ed rate  of  interest  or  any  rate  of  interest  at  all,  after  the 
day  appointed  by  the  contract  for  payment. 

If  there  is  no  implied  contract  to  pay  interest  after  the 
day  fixed  for  payment,  I do  not  see  how  there  can  be  any 
implied  contract  to  pay  interest  before  the  time  appointed 
for  payment,  when  the  contract  of  the  parties  is  silent  on 
the  point. 

It  appears  to  me,  where  the  parties  to  a mortgage 
stipulate  for  the  payment  of  a sum  certain  at  a future 
time,  and  no  mention  is  made  of  interest,  no  interest  can 
be  recovered  until  after  that  time  has  elapsed.  See 
McDonnell  v.  West,  14  Gr.  492. 

The  question  remains  whether  the  words,  “ without 
interest,  if  paid  when  due,”  can  alter  the  case.  I do  not 
think  they  can.  What  penalty,  if  any,  the  parties  intended 
should  be  imposed  if  the  money  were  not  paid  “ when  due,” 
does  not  appear  from  the  mortgage.  The  plaintiff  says,  the 
intention  of  the  mortgage  is  to  oblige  the  mortgagor  to 
to  pay  interest  on  the  amount  in  default,  from  the  date  of 
the  mortgage  (a  period  of  ten  years),  but  I think  I might 
as  reasonably  hold  that  he  is  to  pay  $1,000  penalty  for  his 
default,  as  that  he  is  liable  to  pay  the  ten  years’  interest 
claimed.  I,  therefore,  disallow  the  plaintiff’s  claim  to  the 
extra  interest  claimed  by  him. 
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Workman  v.  Robb. 

Appeal — Sec.  38  0.  J.  A. — Effect  of—R.  S.  0.  c.  38  sec.  48. 

Held,  that  sec.  38  0.  J.  A.  did  not  affect  the  plaintiffs’  right  under  R.  S. 
0.  eh.  38  sec.  46,  to  appeal  within  a year  from  the  making  of  the 
decree,  which  had  been  pronounced  on  the  2nd  April,  1881,  before  the 
first  mentioned  Act  came  into  force. 

[November  21,  1881. — Dalton,  Q.C.] 

On  the  2nd  of  April,  1881,  a decree  was  pronounced, in  this 
cause  dismissing  the  plaintiff’s  bill  with  costs.  On  the 
9th  of  April,  due  notice  of  appeal  was  given  by  the  plaintiff, 
and  about  the  same  time  an  arrangement  was  made,  that  the 
defendant’s  solicitor  would  accept  the  undertaking  of  the 
solicitors  for  the  plaintiff,  instead  of  the  usual  bond,  to 
secure  the  costs  of  appeal  and  of  the  Court  below.  On 
the  8th  of  September  the  plaintiff’s  solicitors  wrote  to  the 
defendant’s  solicitor,  enclosing  their  written  undertaking. 
On  the  1st  of  October,  the  defendant’s  solicitor  in  answer 
wrote,  declining  to  accept  the  undertaking,  stating  that 
he  thought  the  plaintiff  had  lost  b}7  lapse  of  time  their 
right  to  appeal.  Execution  was  issued  on  the  10th  of 
November,  against  the  goods  and  lands  of  the  plaintiff 
for  the  amount  of  the  defendant’s  taxed  costs  of  suit.  The 
plaintiffs  then  applied  for  an  order  to  set  aside  the  execution 
with  costs. 

Hoyles  for  the  motion.  Under  R.  S.  O.  ch.  38,  sec.  46. 
the  appellants  have  one  year  within  which  to  bring  their 
appeal  from  a decree  of  the  Court  of  Chancery  to  a hear- 
ing. Sec.  38  0.  J.  A.  must  be  construed  so  as  not  to  affect 
vested  rights.  To  give  a retrospective  operation  to  the 
section  would  be  to  interfere  most  prejudicially  with  the 
rights  of  the  plaintiffs  under  R.  S.  0.  ch.  38,  sec.  46.  This 
being  so,  the  presumption  against  such  operation  is  very 
strong.  Maxwell,  on  Statutes  p.  191.  If  a strict  construc- 
tion be  given  to  sec.  38,  0.  J.  A.  the  plaintiff  had  up  to  the 
23rd  day  of  August,  1881,  a right  to  bring  on  his  appeal  at 
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any  time  within  a year  from  the  pronouncing  of  the  decree, 
but  on  that  day  his  right  was  barred.  Sec.  42,  R.  S.  0.  ch. 
1,  “ The  Interpretation  Act”  expressly  governs  this  case. 
To  comply  with  the  conditions  of  sec.  38,  0.  J.  A.,  would 
have  been  impossible,  but  the  plaintiffs  have  complied  with 
It.  S.  0.  ch.  38,  sec.  46  and  that  is  sufficient : Rose  v. 
Hickey , 7 Pr.  R.  390. 

Gassels,  contra.  The  defendant's  solicitor  was  not  bound 
to  accept  in  September  the  undertaking  which  he  had 
agreed  and  had  been  willing  to  accept  in  April.  Had 
the  undertaking  been  given  in  April,  the  appeal  would 
have  been  heard  and  disposed  of  before  now,  whereas  by 
forcing  him  to  accept  the  undertaking  in  September,  the 
appeal  is  thrown  over  until  next  year.  The  effect  of 
sections,  2,  13,  and  15,  of  the  0.  J.  A.,  is  to  make  the 
provisions  of  that  Act  and  the  rules  under  it  applicable 
to  this  case.  The  Act  was  passed  before  the  decree  in 
the  case,  namely  on  the  4th  March,  1881,  though  it  did 
not  come  into  force  until  the  22nd  August ; therefore  the 
plaintiff  had  notice  when  the  decree  was  male  against  him 
of  the  limitation  of  the  time  for  appealing  contained  in  the 
Act,  and  cannot  claim  that  he  is  injured  by  retrospective 
legislation.  Even  admitting  the  0.  J.  A.  to  be  inappli- 
cable to  this  case,  more  than  a month  has  elapsed  since  the 
undertaking  was  given,  and  therefore,  under  G.  0.  21  of  the 
Court  of  Appeal,  the  appellants  are  in  default,  and  the 
appeal  should  not  be  allowed  to  proceed. 

The  Master. — I think  that  the  agreement  of  the  parties 
applies  only  to  the  nature  of  the  securities  to  be  given  on 
the  appeal,  and  not  at  all  to  the  time  within  which  it  was 
to  be  put  in.  The  decree  was  pronounced  on  the  2nd  of  Apri’, 
and  the  notice  of  appeal  given  on  the  8th  of  April.  The 
undertaking  agreed  upon  in  lieu  of  a bond  was  furnished 
on  the  8tli  of  September.  The  case  therefore  turns  upon 
the  construction  to  be  put  on  sec.  38  0.  J.  A.,  and  I think  it 
does  not  govern  this  case,  where  the  decree  had  been  pro- 
nounced and  the  notice  of  appeal  had  been  given  more 
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than  four  months  before  the  Act  came  into  force.  As  the 
law  stood  up  to  the  22nd  of  August,  the  plaintiffs  were 
entitled  to  their  appeal,  and  had  not  been  guilty  of  any 
default.  But  sec.  38,  O.  J.  A.,  requires  that  the  appel- 
lants should  give  security  within  three  months  after 
the  judgment  complained  of,  so  that  in  such  case  on  the 
instant  that  the  Act  came  into  effect  the  plaintiffs  would, 
(unless  the  Court  appealed  from  should  allow  a further 
time  for  the  purpose,  a case  which  need  not  be  considered), 
lose  their  right  of  appeal  which  then  existed,  by  having  an 
impossible  condition  annexed  to  it ; for  nearly  five  months 
had  elapsed  after  the  judgment,  the  22nd  August,  and  up 
to  that  time  the  plaintiffs  were  in  no  default  as  to  security. 
The  words  of  the  clause  do  not  expressly  compel  such  a 
result,  and  such  a construction  must  be  avoided.  It  could 
not  be  intended  thus  to  take  away  a right  by  implication. 

The  42nd  section  of  the  Interpretation  Act  seems  to 
cover  the  case  completely.  “ The  repeal  of  the  Act  at  any 
time  shall  not  affect  any  act  done  or  any  right  or  rights  of 
action  existing,  accruing,  accrued,  or  established,  or  any 
proceedings  commenced  in  a civil  cause,  beiore  the  time 
when  such  repeal  shall  take  effect ; but  the  proceedings  in 
such  case  shall  be  conformable  when  necessary  to  the 
repealing  Act and  yet  this  clause  it  seems  to  me  does  m> 
more  than  express  the  common  law : Moorn  v.  Durden,  2 
Ex.  22.  I refer  also  to  Rose  v.  Hickey , 7 P.  B.  390,  a 
decision  of  the  learned  Chief  Justice,  then  Chancellor,  in 
principle  very  like  this  case,  and  to  Maxwell  on  Statutes, 
pp.  190-195.  It  is  plain  that  these  gentlemen,  the  attorneys 
for  the  plaintiff  and  defendant,  have  taken  different  views 
of  the  38th  section.  That  is  really  the  only  difference 
between  them.  I must  set  aside  the  executions,  and  I 
suppose  with  costs  to  be  costs  to  the  plaintiff  in  the 
final  taxation,  costs  in  the  appeals  in  any  result  of  the 
appeal. 
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Re  Dunsford. 

Dunsford  v.  Dunsford. 

Examination — Reference — Rule  285  0.  J.  A. 

The  Master  in  Chambers  has  power  under  Rule  285,  0.  J.  A.,  to  direct 
evidence  to  be  taken  at  any  stage  of  the  proceedings  in  a cause. 

In  this  case  a witness  about  to  leave  the  country  was  examined  before  a 
special  examiner,  under  a Chamber  order,  during  a reference  in  the 
Master’s  office,  on  which  his  evidence  was  to  be  used. 

[December  2,  1881. — Mr.  Dalton,  Q.C.] 

This  was  a motion  to  discharge  an  order  to  examine, 
and  to  set  aside  an  appointment  made  thereunder. 

The  plaintiff  had  filed  her  bill  for  administration.  At  the 
hearing  the  usual  administration  decree  was  made,  with 
reference  to  the  Master  at  Lindsay.  The  decree  had  been 
carried  into  the  Master’s  office  and  directions  given  as  to  the 
bringing  in  of  the  accounts.  The  defendants  had  brought 
in  their  accounts  verified  by  affidavit,  but  no  further  pro- 
ceedings had  been  taken  upon  them.  While  proceedings 
were  in  this  state  the  plaintiffs  solicitors  learned  that  one 
George  Dunsford,  who  was  said  to  be  a necessary  and 
material  witness,  although  the  nature  of  his  evidence  was 
not  disclosed,  nor  the  issue  upon  which  it  was  to  be  given 
ascertained,  was  about  to  leave  the  country,  and  obtained 
ex  parte  an  order  to  examine  him  before  a special  examiner 
in  the  city  of  Toronto,  where  he  was  expected  to  be  for  a 
few  days  on  his  way  out  of  the  country.  The  first  notice 
given  to  the  defendants  of  this  order  was  the  service  upon 
their  solicitor  of  a copy  of  the  order,  and  of  a special  exami- 
ner’s appointment  under  it. 

H.  C'assels , for  the  defendants.  The  Master  in  Chambers 
has  no  jurisdiction  to  grant  an  order  for  the  examination 
of  a witness  whose  evidence  is  required  in  the  Master’s 
office,  as  the  control  of  the  Master  over  proceedings  in  his 
office  is  complete  : Chy.  G.  0.  217,  221,  222  ; Cottle  v.  Van- 
sifttart,  2 Chy.  C.  396  ; Hilderbroom  v.  McDonald,  8 Pr.  R. 
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389.  There  is  no  issue  upon  which  the  evidence  can  be 
given ; and  it  is  not  disclosed  what  the  nature  of  the  evi- 
dence is  to  be.  Under  any  circumstances  the  order  should 
not  have  been  made  ex  parte. 

W.  Read,  for  the  plaintiff.  Under  Rule  285,  0.  J.  A., 
the  Master  in  Chambers  has  full  power  at  any  stage  of  a 
cause,  whether  in  the  Master’s  office  or  out  of  it,  to  direct 
the  examination  of  any  witnesses.  This  was  not  interfer- 
ing with  the  powers  of  the  Master,  as  it  was  still  in  the 
Master’s  discretion  either  to  allow  the  evidence  to  be  put 
in  or  to  reject  it. 

H.  Gassets,  in  reply.  The  Court  will  not  order  evidence 
to  be  taken  if  it  is  not  intended  that  the  evidence  should 
be  used.  The  discretion  of  the  Master  to  admit  or  reject 
the  evidence,  unless  taken  pursuant  to  his  own  direction, 
is  not  the  same  discretion  as  that  exercised  by  the  Court 
in  the  case  of  evidence  taken  de  bene  esse  for  use  at  the 
hearing,  where  the  only  consideration  is  whether  or  not 
the  witness  is  unable  to  be  produced  before  the  Court, 
when  it  becomes  necessary  to  put  in  his  evidence. 

The  Mastee  refused  the  application,  holding  that,  under 
Rule  285,  0.  J.  A.,  he  had  full  power  to  direct  evidence 
to  be  taken  at  any  time  and  at  any  stage  of  the  proceed- 
ings in  the  cause. 
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G v.  R 

Married  woman — Personal  order— Practice. 

The  Court  has  no  authority  to  make  a personal  order  against  a defendant, 
a married  woman,  unless  she. has  separate  estate.  Where  a bill  prayed 
such  a personal  order  but  contained  no  allegation  as  to  separate  estate, 
the  order  was  refused. 

[December  5,  1881 — Proudfoot.  J.] 

Action  on  a mortgage  dated  8th  June,  1873,  and  made 
according  to  the  Act  respecting  short  form  of  mortgages, 
between  Z.  R.,  of,  &c.,  and  Ellen  R.,  his  wife,  &c.,  herein- 
after called  mortgagors  of  the  first  part,  and  plaintiff,  of  the 
second  part. 

The  mortgagors  covenanted  in  the  mortgage  that  they 
would  pay  the  mortgage  money  and  interest,  and  observe 
the  above  proviso. 

The  bill  filed  in  June,  1881,  contained  the  usual  clauses 
for  foreclosure  and  immediate  payment,  without  any  aver- 
ment that  the  defendant  Ellen  R.  had  any  separate  estate. 

The  prayer  of  the  bill  asked  inter  alia  for  immediate 
payment  by  both  defendants. 

The  bill  having  been  endorsed  with  a general  endorse- 
ment instead  of  the  long  form  in  foreclosure  suits,  the 
case  came  before  Proudfoot,  J.,  by  way  of  motion  for  judg- 
ment on  November  16th. 

W.  Fitzgerald,  for  plaintiff. 

Proudfoot,  J. — I have  no  authority  to  make  a personal 
order  against  the  defendant  Ellen  R.  unless  she  has  sepa- 
rate estate.  The  bill  contains  no  allegation  that  she  has 
separate  estate,  and  therefore  the  decree  cannot  contain  an 
order  for  payment  against  her  either  out  of  her  separate 
estate  (if  any)  or  otherwise.  In  other  respects  the  usual 
decree  may  go. 
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Smith  v.  Babcock. 

Foreign  Commission — Issue  of. 

Where  an  order  was  made  for  a commissioner  to  examine  one  M.  vivd  voce 
and  other  witnesses  on  interrogatories  : Held , that  the  commission  could 
not  issue  to  examine  M.  only,  without  amending  the  order. 

[December  5,  1881. — Proudfoot,  J.] 

By  an  order  in  the  suit  dated  4th  Nov.,  1881,  it  was 
directed  that  a commission  might  issue  directed  to  John 
Hacket,  Esq.,  Poughkeepsie,  N.Y.,  a commissioner  named 
on  behalf  of  the  defendant,  for  the  examination  upon  oath 
of  Robert  Millard  vivd  voce  as  a witness,  &c.,  and  of  any 
member  or  members  of  the  firm  of  Collingwood,  Millard 
& Co.,  or  persons  in  the  employ  of  such  firm,  as  witnesses 
upon  interrogatories  on  behalf  of  the  defendant. 

On  2nd  December,  1881,  the  defendant  applied  to  the 
Clerk  of  Records  and  Writs  for  a commission  to  issue, 
directed  to  J.  H.,  Esq.,  under  the  order  of  4th  November, 
without  having  filed  any  interrogatories,  stating  that  at 
present  he  only  desired  to  examine  Robert  Millard,,  vivd 
voce,  and  not  to  act  on  the  second  part  of  the  order.  The 
Clerk  of  Records  and  Writs  refused  to  issue  the  commission 
except  in  the  terms  of  the  order,  holding  that  defendant 
must  either  file  his  interrogatories  or,  if  he  abandoned  the 
latter  part  of  the  order,  have  the  order  amended  accord- 
ingly. 

A.  Hoskin,  Q.C.,  applied  for  a direction  to  the  Clerk  of 
Records  and  Writs  to  issue  the  writs  as  requested. 

Pruodfoot,  J. — The  Clerk  of  Records  and  Writs  acted 
properly  in  refusing  to  issue  the  commission.  The  defen- 
dant may  amend  his  order  and  take  it  only  for  the  exam- 
ination of  Robert  Millard  vivd  voce. 
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Re  Neill — Dickey  et  al.  v.  Neill. 

Receiver — Costs — Consent  of  Court. 

A Receiver  is  entitled  as  against  the  defendants,  to- the  costs  of  a suit  in 

which  he  succeeds,  though  the  action  has  been  brought  without  the 

sanction  of  the  Court. 

[December  5,  1881. — Proudfoot,  J.] 

The  plaintiffs  were  the  receivers  of  a partnership  estate 
to  whom  the  defendant  had  been  ordered  to  pay  the  sum 
of  $1034,  out  of  the  estate  of  which  she  was  executrix  and 
the  member  of  the  partnership  for  whose  benefit  the  moneys 
were  being  collected  by  the  receiver.  Having  failed  to 
realize  the  debt  upon  execution,  these  proceedings  were 
taken  for  the  administration  of  the  testator’s  estate.  The 
motion  had  been  enlarged  from  time  to  time  by  the 
defendant,  and  the  plaintiff’s  claim  was  finally  paid  off  in 
Court,  just  before  the  motion  was  called. 

H.  Cassels,  for  plaintiffs,  asked  for  an  order  for  the  pay- 
ment by  the  defendant  of  the  costs  of  these  proceedings. 

G.  H.  W atson,  for  the  defendant,  claimed  that  the  debt 
was  one  due  to  the  receiver  as  receiver,  and  that  he,  not 
having  obtained  the  leave  of  the  Court  to  take  these  pro- 
ceedings, was  not  entitled  to  costs : Thomas  v.  Torrance , 1 
Chy.  Cham.  R.  9. 

H.  Cassels , in  reply.  The  rule  requiring  the  receiver  to 
obtain  the  sanction  of  the  Court  before  taking  proceedings, 
applies  only  where  the  receiver  has  to  take  proceedings 
in  the  name  of  other  people,  as  in  the  case  cited  of  Thomas 
v.  Torrance , or  where  he  wants  to  be  indemnified  for  his 
costs  by  the  estate  of  which  he  is  receiver.  The  debtor 
cannot  raise  the  objection  as  a reason  for  not  being  ordered 
to  pay  costs  : DanielVs  Chy.  Pr.,  5th  ed.,  p.  63 ; Kerr  on 
Receivers,  pp.  148,  149  ; Wynne  v.  Ford  Newborough,  1 
Yes.  Jr.  164  ; Bristowe  v.  Needham , 2 Ph.  190. 

Proudfoot,  J. — It  seems  that  the  necessity  for  a receiver 
obtaining  the  sanction  of  the  Court  before  commencing 
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suits,  is  for  the  protection  of  the  fund,  and  costs  incurred 
by  him  without  such  sanction  will  not  be  allowed  in 
general,  but  when  his  action  has  been  beneficial  to  the  fund 
he  has  been  allowed  them  : Bristowe  v.  Needham,  2 Ph.  190. 

A somewhat  similar  case  in  regard  to  interpleader  is 
McDonald  v.  Garrodi , 1 Chy.  Cham.  Rep.  145,  where  the 
Registrar  of  the  Court  was  made  a party  to  an  inter- 
pleader proceeding  without  the  sanction  of  the  Court. 
The  Court  remarks  : “ no  such  proceeding  should  have  been 
undertaken  without  the  sanction  of  the  Court,  if  the 
parties  meant  to  look  to  the  fund  in  Court  for  their  costs , 
as  they  ran  great  risks  of  being  refused  them.” 

The  plaintiffs  here  had  therefore  a right  to  bring  the 
suit,  if  they  did  not  mean  to  look  to  the  fund,  and  I think 
they  are  entitled  to  their  costs. 


Dominion,  &c.,  Company  v.  Stinson. 

Foreign  commission — Evidence  not  used — Costs. 

[December  9,  1881. — Boyd,  0.] 

The  plaintiffs  obtained  an  order  for  the  issue  of  a foreign 
commission  to  examine  a witness.  The  order  contained 
the  usual  direction  that  the  costs  be  costs  in  the  cause. 

The  evidence  was  taken,  but  neither  the  plaintiffs,  who 
succeeded  in  the  suit,  nor  the  defendant  put  it  in  at  the  trial. 

The  taxing  officer  disallowed  the  costs  of  the  commis- 
sion, on  the  ground  that  the  evidence  was  not  used. 

W.  Roaf ’ for  the  plaintiffs. 

Langton , for  the  defendant. 

On  reference  to  him, 

Boyd,  C.,  held  that  the  direction  in  the  order  as  to  costs 
did  not  preclude  the  taxing  officer  from  disallowing  the 
costs  to  the  plaintiffs,  on  the  ground  that  the  evidence  had 
not  been  used. 

23 — VOL.  IX  O.P.R. 


178 


ONTARIO  PRACTICE  REPORTS. 


Crawford  v.  Crawford. 

Appointment  of  guardian — Rule  69,  0.  J.  A. 

[December  14,  1881.—  Proudfoot,  J.] 

This  was  an  application  made  under  Rule  69  0.  J.  A., 
for  an  order  appointing  the  official  'guardian  the  guardian 
of  one  of  the  defendants,  a person  of  unsound  mind,  not  so 
found. 

Denovan  (Mulock,  Tilt  & Co.),  for  the  motion. 

J.  HosJcin,  Q.C.,  was  present. 

Proudfoot,  J.,  held  that  this  motion  should  be  made 
before  the  Master  in  Chambers,  and  adjourned  the  motion, 
to  be  heard  before  that  officer. 


Sutherland  y.  McDonald. 


Security  for  costs — Wilfid  misstatement  of  plaintiff ’s  residence — Effect  of. 

Where  a plaintiff  resident  without  the  jurisdiction  wilfully  stated  in  his 
bill  that  he  resided  within  it,  security  for  costs  was  ordered. 

A subsequent  application  to  rescind  the  order  on  the  ground  that  the 
plaintiff  had  returned  within  the  jurisdiction  and  intended  to  remain 
there  at  the  time  of  the  former  application,  but  had  not  them  shewn  the 
the  facts  fully,  was  granted,  but  an  appeal  was  allowed,  and  the  order 
for  security  directed  to  stand. 

Semble,  that  security  will  not  be  ordered,  even  where  plaintiff  is  a for- 
eigner who  has  come  within  the  jurisdiction  temporarily,  and  only  for 
the  purpose  of  maintaining  the  suit. 

[December  17,  1881. — Boyd,  C.] 

The  plaintiff  having  become  greatly  embarassed  in  his 
circumstances,  and  being  pressed  by  execution  creditors, 
absconded  from  the  Province.  Shortly  afterwards,  desiring 
to  attack  the  judgment  recovered  against  him,  and  the 
mortgage  upon  which  it  was  recovered,  he  filed  his  bill 
claiming  that  they  had  both  been  obtained  by  fraud  and 
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undue  influence,  and  he  stated  his  residence  as  of  Welland- 
port,  where  he  had  been  formerly  carrying  on  business, 
though  he  was  at  the  time  a resident  of  Buffalo.  The 
defendants  applied  on  notice  and  obtained  an  order  from  the 
Referee  in  Chambers  for  security  for  costs,  though  pending 
the  motion  the  defendant  returned  to  the  jurisdiction,  as 
he  alleged,  to  reside  permanently  within  it.  Subsequently 
and  after  having  remained  some  months  within  the 
jurisdiction,  he  applied  to  rescind  the  order  for  security, 
claiming  that  the  order  had  been  made  because  of  his  resi- 
dence within  the  jurisdiction  not  having  been  shewn  to  be 
permanent. 

The  Referee,  sitting  for  the  Master  in  Chambers,  granted 
the  application,  whereupon  the  defendants  appealed. 

The  appeal  came  on  for  hearing  before  Boyd,  C.,  on  the 
12th  day  of  December,  1881. 

H.  Gassels,  for  the  appellant. 

Hoyles,  contra. 

Boyd,  C. — Sandy s v.  Long , 2 M.  & K.  487  (1883),  is  the 
first  decision  in  Chancery  to  the  effect  that  if  the  plaintiff 
mis-states  his  place  of  residence  he  may  be  ordered  to  give 
security  for  costs.  In  Fraser  v.  Palmer,  3 Y.  & C.  Eq.  Ex. 
280  (1838),  Alderson,  B.,  says : “ If  the  plaintiff  gives  a 
false  statement  of  his  residence  he  is  then  guilty  of  fraud 
on  the  Court,  and  on  that  ground  is  made  to  give  security 
for  costs.”  The  same  view  is  taken  in  other  cases. 
Sandys  v.  Long  has  been  somewhat  qualified  by  later 
decisions,  so  that  now  it  should  appear,  in  order  to  obtain 
security,  that  the  mis-statement  of  residence  was  wilfully 
made  in  order  to  mislead:  Waldron  v.  McWalter,  6 P.R. 
147. 

In  Redondo  v.  Chayter,  L.  R.  4 Q.  B.  D.  453,  the  Court  of 
Appeal  affirmed  the  correctness  of  the  rule  of  practice,  fol- 
lowed as  well  settled  by  the  Common  Pleas  Division,  that 
whether  the  plaintiff  be  a foreigner  or  an  Englishman,  pro- 
vided he  be  at  the  time  of  the  application  for  security  for 
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costs  resident  within  the  jurisdiction,  though  hut  tempor- 
arily, and  intending  to  remove  on  the  conclusion  of  the 
litigation.  Yet  security  for  costs  will  not  be  ordered. 

Lord  Justice  Thesiger  in  the  same  case  refers  to  another 
rule  which  is  to  be  considered  in  the  disposition  of  this 
appeal;  and  that  is,  when  the  plaintiff  is  only  temporarily 
out  of  the  jurisdiction  and  his  permanent  residence  is- 
within  the  jurisdiction,  so  that  if  there  is  every  probability 
of  his  coming  back  within  the  jurisdiction  the  Court 
will  not  compel  him  to  give  security  for  costs. 

Now,  when  security  was  sought  in  the  first  instance  in 
the  present  case  it  was  competent  for  the  plaintiff,  accord- 
ing to  the  evidence  before  me,  to  have  taken  advantage  of 
either  or  or  both  of  these  grounds  of  protection  : first,  that 
he  was  actually  resident  in  the  jurisdiction,  and  intended 
so  to  remain  till  the  end  of  the  suit ; and,  second,  that  the 
error  was  unintentional,  as  he  was  in  truth  but  temporarily 
absent  when  the  bill  was  filed.  The  Referee,  nevertheless, 
reads  the  order,  which  has  not  been  appealed  from,  and  I 
must  assume  that  he  made  it  in  pursuance  of  the  proper 
practice  on  the  ground  that  a fraud  was  committed  on  the 
Court  by  the  misstatement  of  the  plaintiff’s  place  of  abode 
or,  in  the  words  of  Baggallay,  L.  J.,  in  Redondo  v.  Chaytor. 
“That  the  plaintiff  had  not  truly  and  accurately  stated  hi& 
place  of  residence  in  the  bill  at  the  time  it  was  filed.”  If  it 
were  necessary  to  go  further  I should  be  prepared  to  do  so 
and  hold,  in  view  of  all  the  circumstances,  and  the  failure  to 
disclose  the  plaintiff ’s  place  of  residence  when  a demand 
therefor  was  served,  that  the  plaintiff*  had  absconded  from 
the  jurisdiction  of  the  Court  with  the  intention  of  abandon- 
ing his  former  residence,  and  that  the  description  of  his  resi- 
dence in  the  bill  as  at  Wellandport  was  a misstatement, 
which,  within  the  authorities,  was  amply  sufficient  to 
justify  the  making  of  the  order  for  security. 

This  being  so  then,  the  return  to  the  jurisdiction  or  the 
intention  to  remain  permanently  within  the  jurisdiction 
being  more  elaborately  set  forth,  or  more  emphatically 
sworn  to,  forms  no  ground  for  rescinding  an  order  based 


FREED  V.  ORR, 


181 


upon  the  plaintiff’s  fraud.  In  fact,  the  substantial  ground 
stated  during  the  argument  on  which  the  order  has  now 
been  vacated — i.  e.,  the  fact  of  the  plaintiff’s  return  was 
before  the  Referee  when  he  directed  securit}^  to  be  given, 
.and  this  was  not  then  considered  a sufficient  reason  for 
staying  his  action.  I am  of  opinion  his  first  order  was 
right,  and,  for  that  reason,  that  his  second  order  is  wrong. 

The  appeal  is  allowed  with  costs,  and  the  order  for  security 
will  remain  in  force.  Costs  of  motion  before  Referee  also. 


Freed  v.  Orr. 

Appeal — Certificate  of  judgment — Practice. 

An  ex  parte  motion  to  make  the  certificate  of  judgment  of  the  Court  of 
Appeal  an  order  of  the  High  Court  of  Justice  was  refused,  the  Master 
in  Chambers  being  of  opinion  that  such  a course  was  unnecessary. 

[January  17,  1882. — Mr.  Dalton , Q.C.] 

An  ex  parte  motion  to  make  the  certificate  of  judgment 
of  the  Court  of  Appeal  an  order  of  the  High  Court  of 
Justice. 

H.  C assets,  for  the  respondent,  moving.  It  has  always 
been  the  practice  in  the  Court  of  Chancery  to  adopt  this 
mode  of  enabling  a successful  appellant  or  respondent  to 
enforce  the  judgment  of  the  Court  of  Appeal  in  his  favor. 
As  there  is  no  record  in  the  Court  of  Chancery  upon  which 
a suggestion  of  the  judgment  of  the  Court  of  Appeal  can 
be  entered,  as  can  be  done  in  the  Courts  of  Law,  it  is 
necessary  to  adopt  this  course. 

The  Master,  being  of  opinion  that  such  a course  was 
unnecessary,  reserved  the  matter  in  order  to  consult  with 
the  Registrar  of  the  Chancery  Division,  and  subsequently 
gave  the  following  judgment : 
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I have  seen  Mr.  Holmsted,  who  agrees  with  me  that 
any  order  in  Chambers  is  unnecessary.  All  that  he 
could  do  with  my  order  he  can  do  with  the  certifi- 
cate from  the  Court  of  Appeal.  I should  say  that  Mr. 
Holmsted  has  a doubt  whether  the  process  should  not  now 
issue  from  the  Court  of  Appeal.  This  is  founded  on 
sec.  14,  0.  J.  A.  I do  not  partake  in  that  doubt.  I think 
that  the  14th  sec.  merely  confers  an  additional  power  on 
the  Court  of  Appeal,  without  interfering  with  the  practice 
under  the  Appeal  Act. 

See  Lowson  v.  Canada  Farmers  Ins.  Co.,  p.  185,  and 
National  Ins.  Co.  v.  Egleson,  p.  202,  and  cases  there 
referred  to. 


In  re  Bleeker  and  Henderson. 

Taxation — Review  of — Solicitor  and  client. 

When  an  order  is  obtained  by  a client  referring  the  taxation  of  a solici- 
tor’s bill  to  the  Master  in  the  county  where  the  work  was  done.  Any 
review  of  the  Master’s  conclusions  must  be  obtained  by  way  of  appeal 
to  a Judge. 

[January  17,  1882. — Boyd , C.] 

This  was  an  appeal  on  behalf  of  the  client  from  the  certifi- 
cate of  the  Master  at  Belleville,  made  under  an  order  issued 
by  the  client  for  taxation  of  his  solicitor’s  bill,  upon  the 
ground  that  the  taxation  had  not  been  revised  by  one  of 
the  taxing  officers.  The  client  had  issued  an  order  for  taxa- 
tion with  a reference  to  one  of  the  taxing  officers  at  Toronto, 
but,  on  motion  by  the  solicitors  the  reference  had  been 
changed  to  the  Master  at  Belleville,  who  taxed  the  bill  and 
refused  to  transmit  it  to  Toronto  for  revision,  and  certified 
to  that  effect. 

H.  Cassels,  for  the  appeal.  Rule  439  (6)  0.  J.  A.  is  wide 
in  its  terms,  and  cannot  be  so  construed  as  to  exclude  these 
solicitor  and  client  taxations.  Under  various  rules  of  the 
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0.  J.  A.  several  large  classes  of  matters  on  taxations  were 
expressly  left  to  the  discretion  of  the  taxing  officer,  without 
the  same  discretion  being  given  to  the  Masters.  And  this 
is  also  the  case  under  the  tariff  prepared  by  the  Judges, 
and  therefore  it  is  plainly  intended  that  the  taxing  officers 
at  Toronto  should  |have  a general  supervision  over  all 
taxations  where  either  party  desired  it. 

hoyles,  contra.  The  invariable  practice  in  the  Court 
of  Chancery  has  been  to  treat  the  order  for  taxation, 
when  the  bill  is  referred  to  a local  Master,  as  an  ordinary 
order  of  reference,  and,  notwithstanding  the  general 
language  of  G.  O.  311,  these  bills  have  always  been  certified 
by  the  Master  without  revision. 

Rule  439,  12  (a),  0.  J.  A.  extends  the  old  practice  in 
common  law,  under  sec.  353  C.  L.  P.  A.  to  all  divisions  of 
the  High  Court,  with  this  difference — that  the  two  days’ 
notice  required  by  that  section  is  no  longer  necessary.  But 
the  practice  under  this  section  has,  in  regard  to  taxations 
of  this  nature,  been  uniform  with  the  Chancery  Practice, 
and  revision  of  taxations  under  references  like  the  present 
has  not  been  considered  proper  for  the  reasons  above 
pointed  out. 

If  the  contention  that  the  local  Masters  have  not  power 
to  consider  the  items  which  are  in  the  0.  J.  A.  said  to  be 
in  the  discretion  of  toe  “ Taxing  Officer  ” were  good,  any^ 
reference  to  a local  Master  for  taxation  would  be  ridiculous, 
for  then  the  taxation  of  a large  portion  of  the  bill  would 
be  beyond  his  jurisdiction.  It  is  quite  obvious  that  such 
could  not  have  been  the  intention,  and  it  is  evident  from 
the  fact  that  the  rules  do  not  in  all  cases  declare  these 
items  to  be  in  the  discretion  of  the  “ Taxing  Officer,” 
but  in  some  cases  describe  him  as  “ Taxing  Master that 
the  “ Taxing  Officer  ” is  used  to  designate  that  official  who 
may  exercise  the  power  of  taxation. 

In  Rule  443  0.  J.  A.  jurisdiction  is  given  to  the  “ Master” 
alone,  and  there  is  no  mention  whatever  of  the  “ Taxing 
Officer.”  And  by  Rule  439  it  is  expressly  declared  that  the 
powers  given  by  Rule  438  shall  not  interfere  with  the 
powers  of  the  local  Masters. 
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The  proper  course  for  the  client  to  have  pursued  was  to 
have  obtained  a review  of  the  taxation  under  Rule  447  ; 
and  if  he  still  remained  dissatisfied  with  the  taxation,  to 
have  appealed  to  a J udge  in  Chambers  as  from  an  ordinary 
report. 

He  also  referred  to  R.  JS.  0.  ch.  140,  sec.  49,  an  Act 
respecting  Attorneys-at-Law. 

H.  C assets,  in  reply.  If  the  respondent’s  view  as  to  the 
position  of  the  Masters  in  such  cases  is  correct,  a client 
taxing  a bill  before  a local  Master  against  his  solicitor, 
when  needing  the  aid  of  the  Court  most,  would  be  placed 
in  a less  favourable  position  than  a suitor  taxing  an  adverse 
plaintiff’s  costs,  as  in  the  latter  case  either  party  can  of 
right  have  a revision  by  the  officer  in  Toronto. 

Boyd,  C. — In  re  Idington  & Mickle , 8 R R.  567,  I came 
to  the  conclusion  that  in  a solicitor  and  client  taxation 
the  reference  should  be  prima  facie  to  the  proper  officer 
in  the  County  where  the  work  was  done.  This  has 
been  done  in  the  present  case,  and  the  taxation  was 
before  the  Master  at  Belleville.  The  question  to  be  settled 
wdien  the  order  is  granted  is,  whether  the  reference  is 
to  be  to  the  officer  at  Toronto  or  the  one  in  the  outlying 
county,  Having  elected  against  the  officer  in  Toronto,  it 
would  seem  a circumlocutory  proceeding  to  give  effect  to 
the  appellant’s  contention,  and  say  that  the  client  has,  as  of 
right,  under  rule  39  (b), 0.  J.  A.  the  power  to  bring  the  whole 
matter  de  novo  under  the  revision  of  the  taxing  officer  at 
Toronto.  That  is  not,  I think,  the  proper  construction  of 
this  rule.  It  appears  in  such  a connection  as  to  shew  that 
it  is  applicable  only  to  cases  of  taxation  in  actions  in  which 
party  and  opposite  party  are  contending.  The  later  rule, 
443,  O.  J.  A.  applies  to  cases  of  solicitor  and  client  taxa- 
tion, and,  in  my  view,  the  practice  in  such  cases  is  left  as  it 
was  before  the  J udicature  Act,  viz.,  that  any  review  of  the 
Master’s  conclusions  must  be  by  way  of  appeal  to  a Judge. 

The  statute  under  which  this  order  was  made  provides 
that,  upon  the  taxation  of  an}^  such  bill,  the  certificate  of 
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the  officer  by  whom  the  bill  is  taxed  shall,  unless  set  aside 
or  altered  by  order  of  a Judge  or  by  decree  or  rule  of 
Court,  be  final  and  conclusive  as  to  the  amount  thereof : 
R.  S.  0.  140,  sec.  49. 

I confirm  the  Master’s  certificate  in  this  case  (refusing 
to  transmit  the  proceedings  with  a view  to  revision),  with 
costs. 


Lowson  v.  The  Canada  Farmers’  Insurance  Company. 

Execution — Mutual  Insurance  Company — Certificate  of  Judgment  of  Court 
of  Appeal — Rules  & Jfllf.  O.  J.  A.— Appeal — Practice. 

Held,  by  the  Master  in  Chambers,  that  execution  in  this  case  issued  out 
of  the  Chancery  Division  upon  a certificate  of  the  Court  of  Appeal  was 
irregular,  as  the  certificate  had  not  been  made  an  order  of  the  Court 
below.  * 

Held,  also,  by  Boyd,  C.,  that  appeals  from  the  Master  in  Chambers  are 
governed  by  Rule  427,  and  not  by  Rule  414,  which  applies  to  appeals  to 
a Divisional  Court. 

Held,  also,  by  Boyd,  C.,  following  Lount  v.  Canada  Farmers'  Insurance- 
Company,  8 P.  R.  433,  that  the  defendants  were  a Mutual  Insurance 
Company  within  sec.  61  R.  S.  0.  cap.  161,  and  that  executions  should 
not  have  issued  till  the  expiration  of  three  months  from  the  date  of  the 
judgment. 

[December  2,  1881.- — Mr.  Dalton .] 
[February  1,  1882 .—Boyd,  C.] 

A decree  was  pronounced  in  the  defendants’  favour.  The 
plaintiff  appealed  to  the  Court  of  Appeal,  and  the  appeal 
was  allowed  with  costs.  The  certificate  of  the  judgment  of 
the  Court  of  Appeal  bears  date  the  28th  November,  1881. 
Within  three  months  from  the  date  of  the  judgment  the 
plaintiff  obtained  writs  of  execution  on  'prcecipe  from  the 
Clerk  of  Records  and  Writs  under  the  certificate.  The 
defendants  then  moved  to  set  the  executions  aside  on  two 
grounds  : first  that  the  writs  could  not  be  properly  issued 
without  making  the  certificate  of  the  Court  of  Appeal  an 
order  of  the  Chancery  Division  : second,  that  under  sec.  61 
of  the  Mutual  Insurance  Act,  R.  S.  0.  ch.  161,  the  writs 
could  not  be  issued  until  three  months  after  the  judgment. 

* See  National,  &c .,  v.  Egleson,  p.  202,  and  note. 

24 — VOL.  IX  P.  R. 
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Cattanach,  for  the  motion. 

H.  Gassets , contra. 

The  Master  in  Chambers. — The  first  objection,  that  this 
writ  of  fi.fa.  was  issued  out  of  the  Court  of  Chancery  upon 
the  certificate  given  by  the  Court  of  Appeal,  and  is  therefore 
irregular  and  unfounded,  is  probably  a good  objection;  but  it 
does  not  appear  what  that  writ  is  exactly,  as  no  copy  of  it  is 
produced.  The  original  is  said  to  be  in  the  hands  of  the 
sheriff.  The  decree  of  the  Court  of  Chancery  was  in 
favour  of  the  defendants,  and  would  warrant  a fi.  fa.  upon 
it  at  the  suit  of  the  defendants  against  the  plaintiff  for 
the  defendants’  costs.  Upon  appeal  that  decree  was 
reversed,  and  a decree  pronounced  in  favour  of  the  plain- 
tiff for  the  full  amount  of  this  claim  on  the  policy  with 
costs.  The  41th  sec.  of  the  Appeal  Act,  R.S.O.  eh.  38,  points 
out  the  course  to  be  pursued  by  the  plaintiffs.  “ The  decision 
of  the  Court  of  Appeal  shall  be  certified  by  the  Registrar  of 
Court  of  Appeal  to  the  proper  officer  of  the  Court  below,  the 
who  shall  thereupon  make  all  proper  and  necessary  entries 
thereof ; and  all  subsequent  proceedings  may  be  taken 
thereupon  as  if  the  decision  had  been  given  in  the  Court 
below.”  That  is,  I take  it,  that  the  original  judgment  shall 
be  in  effect  corrected  by  the  judgment  of  the  Court  bf  Ap- 
peal by  the  proper  officer,  whose  duty  it  is  to  make  the 
entries  ; and  that,  upon  that  original  decree  of  the  Court 
of  Chancery  so  corrected  by  the  judgment  in  appeal,  the 
writ  of  fi.  fa.  may  issue. 

The  certificate  was  issued  by  the  Registrar  of  the  Court 
of  Appeal  just  in  the  form  that  a person  from  reading  the 
above  clause  would  expect  it  to  be ; but  it  would  appear 
that  the  fi.  fa.  has  been  issued  upon  the  certificate  itself, 
not  upon  the  judgment  of  the  Court  of  Chancery  in  the 
cause  as  amended  by  the  judgment  of  the  Court  of  Appeal, 
but  simply  upon  the  certificate  of  the  Court  of  Appeal, 
This  must  surely  be  wrong. 

Of  course  we  are  all  familiar  with  the  practice  under  the 
Canada  Act  of  1859,  now  R.  S.  0.  ch.  66,  sec.  72,  by  which 
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the  payment  of  money  may  be  enforced  by  writs  of  fi.  fa.T 
&c.,  where  payable  by  any  decree  or  order  of  the  Court  of 
Chancery,  or  any  rule  or  order  of  the  Court  of  Queen’s 
Bench  or  Common  Pleas,  or  any  decree,  order,  or  rule  of  a 
County  Court.  If  this  power  has  been  extended  to  the 
Court  of  Appeal  by  the  Judicature  Act  (see  clause  14)  it 
would  probably  be  enforced  by  an  execution  issued  out  of 
the  Court  of  Appeal  itself.  I know  of  no  other  way.  I do 
not  think  that  that  particular  power  under  the  statute 
could  be  exercised  by  a7iy  Court  issuing  an  execution  upon 
the  rule,  order,  or  decree,  of  any  other  Court ; and  even  if 
it  were  so,  the  present  certificate  is  not  a document  that 
could  be  so  acted  on.  It  is  simply  what  I have  called  it,  a 
certificate  from  the  officer  of  the  Court  of  Appeal  to  the 
Court  below  to  warrant  the  particular  method  of  proceed- 
ing, pointed  out  in  the  sections  of  the  Appeal  Act  which  I 
have  cited.  It  orders  nothing.  It  recites  that  the  Court 
of  Appeal  had  made  an  order;  that  is  for  the  information 
of  the  officers  of  the  Court  below:  and,  being  manifestly 
given  for  that  purpose  only,  could  not  of  itself  sustain  a 
fi.  fa..  I need  not  proceed  farther  upon  this  point.  As  I 
have  said,  I do  not  see  exactly  what  the  writ  is  ; and,  as  all 
the  materials  exist  to  support  a fi.  fa. — if  nothing  else  were 
in  the  way — no  doubt  some  method  would  be  found  out  to 
remedy  any  mistake  without  injury  to  the  suitor. 

But  there  is  another  objection  which  is  fatal.  It  has- 
been  issued  too  soon.  The  61st  sec.  of  the  Ontario  Mutual 
Insurance  Act,  which  applies  to  the  defendants’  Co.,  is 
express  that  the  writ  shall  not  issue  till  three  months  after 
judgment ; and  the  writ  here  was  issued  immediately  after 
judgment.  The  case  of  Orr  v.  The  Beaver  and  Toronto 
Mutual  Ins,  Co.fZti  U.  C.  C.  P.  141,  does  not  seem  tome  to 
have  any  application.  It  was  there  held  that  our  Mutual 
Insurance  Act  does  not  apply  to  the  Beaver  Company,  be- 
cause that  company  existed  by  virtue  of  a Dominion  Act ; 
but  the  defendants’  company  was  incorporated  by  an  Act 
of  the  old  Province  of  Canada — 14  & 15  Yic.  ch.  163 — and 
therefore  R.  S.  0.  ch.  161,  sec.  79,  expressly  applies. 
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1 must  therefore  set  aside  the  writ  of  fi.  fa,  with  costs,  to 
be  deducted  from  the  amount  of  the  plaintiff’s  judgment. 

The  plaintiff  appealed  from  this  decision,  and  the  appeal 
came  on  on  16th  January. 

H.  Cassels,  contra.  This  appeal  is  not  in  time,  not 
having  been  set  down  for  the  26th  of  December,  the  first 
day  after  the  Master’s  decision  when  the  Judge  could  sit : 
Rule  477,  0.  J.  A. 

Symons,  for  the  appeal.  The  case  was  set  down  for  the 
9th  of  January,  instead  of  the  26th  of  December,  because  it 
had  been  announced  that  cases  set  down  for  the  26th 
would  not  be  taken  until  the  9th  of  January,  and  because 
also  the  appellant’s  solicitor  had  treated  Rule  414  as 
govern ing  the  case. 

O CT 

Boyd,  C. — I think  the  proper  construction  of  Rules  414 
and  427,  is  to  regard  the  former  as  applicable  to  appeals 
from  a Judge  in  Chambers  to  the  Divisional  Court,  and  the 
latter  as  applicable  to  appeals  from  subordinate  judicial 
officers,  who  transact  Chamber  business  under  the  pro- 
visions of  Order  49,  which  relates  to  and  defines  the  duties 
of  such  officers.  Of  this  Order,  Rule  420  provides  for  such 
an  officer  to  be  named  the  Master  in  Chambers,  and 
co-ordinate  duties  are  assigned  to  county  Judges  and 
Local  Masters  after  the  1st  January,  1882,  by  Rule  422. 
The  word  “ officer  ” in  Rule  427  may  still  apply  to  the  two 
functionaries,  Local  Master  and  Master  in  Chambers,  who 
are  not  county  Judges.  This  view  of  the  rules  is,  I observe, 
taken  both  in  Mr.  Taylor’s  book  (p.  361)  and  Mr.  Holme- 
sted’s  book  (268),  and  it  is,  in  my  opinion,  correct.  The 
same  view  appears  to  be  taken  in  Divyer  v.  Robertson , 1 
C.  L.  J.  658. 

This  being  so,  under  the  cases,  the  appeal  from  the 
Master  in  Chambers  is  to  be  brought  on  for  argument 
within  eight  days  after  his  decision,  and  if  no  Judge  is  then 
sitting  in  Chambers,  because  of  vacation  or  otherwise,  this 
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is  a reason  for  getting  an  extension  of  the  time  : Crovm  v. 
Samuels,  L.  R.  C.  P.  D.  21 ; Jackson  v.  Gardner,  2 Ch. 
Cham.  R 385  ; Harris  v.  Meyers,  16  Gr.  117.  The  appeal 
is  therefore  too  late,  and  must  be  struck  but,  with  $5  costs. 

The  defendants  then  applied  in  Chambers  for  leave  to 
appeal. 

Cattanach,  for  the  motion,  cited  Rules  427  & 462  O.  J. 
A. ; Gibbons  v.  The  London  Financial  &c.,  L.  R.  4 C.  P. 
D.  263. 

H.  Cassels,  contra,  cited  Sterling  v.  Du  Barry , L.  R.  5. 
Q.  B.  D.  65. 

The  Master  in  Chambers  gave  leave  to  the  defendant 
to  appeal  upon  payment  of  costs. 

This  appeal  came  on  before  Boyd,  C.,  on  January  30th. 

Cattanach,  for  the  appeal.  The  proper  course  was  followed 
in  issuing  execution.  In  the  Courts  of  Queen’s  Bench  and 
Common  Pleas,  which  are  Courts  of  Record,  the  judgment 
of  Appeal  was  made  a part  of  the  record  by  endorsing  the 
certificate  on  the  judgment  roll,  and  thereupon  writs  were 
issued  as  on  the  record.  The  Court  of  Chancery  is  not  a 
Court  of  Record,  and  the  issuing  of  executions  in  that  Court 
is  governed  by  statute,  ch.  66,  R.  S.  0.  The  statute  does 
not  require  a record.  But  if  a record  is  necessary,  we  have 
it  in  this  case  in  the  office  of  the  Clerk  of  Records  and 
Writs,  where  the  substance  of  the  decision  of  the  Court  of 
Appeal  is  recorded  in  the  form  of  a proecipe  filed  in  his 
office:  and  besides,  an  entry  is  made  of  the  issuing  of  the 
execution  in  a book  kept  in  his  office  under  G.  0.  And 
further,  if  a record  is  necessary  we  have  it  under  the 
0.  J.  A.  The  Court  of  Appeal  is  now  a Court  of  Record,, 
and  is  a branch  of  the  Supreme  Court.  The  judgment  of 
that  Court  is  recorded  in  a book,  and  it  is  not  necessary  or 
proper  that  it  should  be  recorded  again  in  the  Court  below. 
All  that  is  necessary  is,  to  produce,  as  in  this  case,  the  cer- 
tificate of  that  judgment  to  the  “ proper  officer,  i.  e.,  the 
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clerk  of  Records  and  Writs,  who,  under  sec.  44  of  the 
Appeal  Act  must,  without  further  order,  take  all  steps 
necessary  to  give  effect  to  the  judgment.  As  to  the  other 
point,  viz.,  as  to  the  three  months.  Section  61  only  applies 
to  Mutual  Insurances.  The  Court  of  Appeal  has  expressly 
decided  that  this  is  not  a mutual  case,  and  therefore  the 
61st  section  does  not  apply.  Besides  the  defendants’  com- 
pany has  become  subject  to  Dominion  legislation,  and  is 
therefore  not  subject  to  the  Mutual  Insurance  Act,  which  is 
an  Ontario  Act.  The  decision  in  Lount  v.  Canada  Farmers , 
&c.,  is  not  applicable,  because  that  was  a case  of  “ cash 
policy”  which  was  properly  a subject  of  mutual  insurance. 
A cash  policyholder  is  a “member”  under  section  8 of  the 
Mutual  Act.  Under  the  special  legislation  affecting  this 
company,  the  Mutual  Act  does  not  apply.  He  cited  R.  S. 
O.  ch.  161,  sec.  6let  al ; 14  & 15  (Vic.)  ch.  163,  preamble  and 
secs.  15  & 16;  31  Vic.  (Can.)  ch.  93;  31  Vic.  (Can.)  ch.  48,  sec. 
20;  R.  S.  0.  ch.  66,  sec.  72;  sec.  • 46  Court  of  Appeal 
Act,  R.  S.  O.  ch.  38  ; Lloyd's  English  Judicature  Act,  238, 
form  9;  Lount  v.  Canada  Farmers  Mutual  Lns.  Co.,  8 
Pr.  R.  433  ; Storms  v.  Canada  Farmers , 22  C.  P.  75  ; 
Welsh  v.  Niagara  District  Ins.  Co.,  27  U.  C.  C.  P.  134; 
Orr  v.  Beaver,  <Scc.,  Ins.  Co.,  26  U.  C.  C.  P.  141 ; G.  O. 
Chy.  8,  9,  23,  565,  594  & 595  ; Rule  357  0.  J.  A. ; sec. 
59  O.  J.  A. 

H.  C assets,  contra,  cited  Lawrence  v.  Hodgson,  5 Y.  & J ; 
Vaughan  v.  Wilson,  4 Bing.  116  ; Freeman  v.  Branch,  21 
L.  J.  C.  P.214. 

Boyd,  C. — The  effect  of  the  judgment  in  appeal  is  to 
deal  with  this  as  a Mutual  Insurance  Company  having  a 
proprietary  branch  and  a mutual  branch,  and  the  Court 
treats  the  particular  insurance  effected  by  the  plaintiff  as 
made  in  the  proprietary  branch,  although  his  premium  is 
not  paid  in  cash  but  by  means  of  a premium  note  or  under- 
taking payable  by  instalments.  Burton,  J.,  contrasts  the 
advantageous  position  of  the  Mutual  Companies  as  com- 
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pared  with  ordinary  companies,  and  assumes  throughout 
that  the  General  Act  relating  to  Mutual  Insurance 
Companies,  R.  S.  ch.  161,  is  applicable  to  this  company. 

For  the  purposes  of  Mr.  Cattanach’s  argument  the 
plaintiff  cannot  be  in  a more  advantageous  position,  than 
if  he  had  insured  as  a stranger  on  the  cash  premium 
principle  in  this  company.  But  upon  this  state  of  facts 
there  is  the  decision  of  Fount  v.  Canada  Farmers  Mutual 
Fire  Ins.  Co.,  8 P.  R.  433,  in  respect  of  this  very  company, 
which  it  is  my  duty  to  follow.  I do  not  see  that  it  can  be 
in  any  way  successfully  distinguished  from  the  present 
case.  Taking  this  view  it  becomes  unnecessary  to  consider 
any  of  the  other  matters  argued.  The  appeal  is  dismissed, 
with  costs. 


Burritt  v.  Murdock. 

Motion  for  Judgment. 

Where  a defendant  does  not  appear,  notice  of  motion  for  judgment,  must, 
nevertheless,  be  served  or  posted  in  the  proper  office,  under  Rule  131 
0.  J.  A. 

[January  16,  1882. — Proudfoot,  </.] 

A motion  for  judgment  in  default  of  appearance.  The 
action  was  against  a trustee  for  an  account.  The  defendant 
did  not  appear,  and  judgment  was  awarded  in  accordance 
with  the  prayer  of  the  statement  of  claim.  On  coming  to 
draw  up  the  judgment,  it  appeared  that  the  notice  of 
motion  for  judgment  had  not  been  posted  up  or  served  on 
the  defendant,  and  the  question  arose  whether,  under 
the  circumstances,  the  judgment  should  be  entered. 

Walter  Read,  for  the  plaintiff,  referred  to  Gillott  v. 
Kerr,  W.  N.  (1876)  116  ; Dymond  v.  Croft,  3 Ch.  D.  512 ; 
Parsons  v.  Harris,  6 Ch.  D.  694;  Rules  406  and  131  O.  J.  A. 

Proudfoot,  J.,  after  consultation  with  the  other  Judges 
of  the  Chancery  Division,  held,  that  the  practice  as 
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laid  down  in  Dymond  v.  Croft , and  Parsons  v.  Harris t 
must  be  followed  ; and  that  although  the  defendant  had 
not  appeared  to  the  writ  of  summons,  notice  of  motion  for 
judgment  must  be  served.  Such  service  might  be  effected 
by  posting  up  a copy  in  the  proper  office  urder  Rule  131  ; 
and,  as  notice  had  not  been  served  in  the  present  case,  the 
judgment  ought  not  to  be  entered. 


Caswell  v.  Murray  et  al. 


Security  for  costs  — Time  for  moving — Second  action. 

A motion  for  security  for  costs  may  be  made  at  any  time  before  issue  is 
joined. 

The  plaintiff  filed  a bill  against  B.  and  his  daughter,  alleging  that 
he  had  been  induced  by  the  false  representations  of  defendants  to 
marry  the  daughter,  upon  the  supposition  that  her  husband  was  dead, 
whereas  he  was  alive  : that  the  plaintiff  was  induced  by  B.  to  expend 
money  on  property,  which  B.  was  to  convey  to  the  plaintiff,  and  his 
supposed  wife,  who  afterwards  left  the  plaintiff,  and  the  plaintiff  claimed 
a lien  upon  and  sale  of  the  property  to  repay  his  said  expenditure 
thereon.  This  bill  having  been  dismissed  for  want  of  prosecution,  the 
plaintiff’  sued  the  executor  of  B.  who  had  died,  setting  out  his  expendi- 
ture under  the  false  representations,  and  alleging  that  after  his  supposed 
wife  had  left  him  B.  agreed,  that  upon  receiving  three  years  rent  of  the 
property  which  was  under  lease,  he  would  convey  it  to  the  plaintiff, 
and  praying  for  specific  performance. 

Held,  that  the  second  suit  was  not  for  substantially  the  same  cause  as  the 
first,  and  that  defendant  therein  was  not  entitled  to  security  for  costs. 


[January,  24,  1882.  — The  Master.] 
[February  1,  1882. — Boyd,  C.] 

A motion  for  security  for  costs  under  29  & 30  Yic.  ch. 
42,  0. 

The  facts  sufficiently  appear  in  the  judgment. 

Hoyles,  (for  the  defendants,)  for  the  motion. 

Meek , contra.  Defendants  have  waived  their  right  to 
apply  by  filing  a statement  of  defence.  They  had  all  the 
information  they  required,  and  were  in  a position  to  move 
immediately  after  service  of  the  statement  of  claim.  They 
knew  all  about  the  suit  of  Caswell  v.  Brown , as  the  same 
gentleman  who  acts  as  counsel  in  the  present  case  was 
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counsel  in  that  suit : Arthur  v.  Brown , 3 C.  C.  R.  396 ; 
Thompsons.  Caledon, 3 Chy.  Chamb.  R.  15  ; Smith  v.  Day, 
2 Chy.  Chamb.  R.  456 ; Lovell  v.  Wadrope , 4 P.  R.  265 
Robertson  v.  McM aster.  8 P.  R.  14. 

Further  the  causes  of  action  are  not  identical : Dean  v. 
Lumprey,  2 C.  C.  R.  202. 

Hoyles,  in  reply.  The  order  may  be  made  at  any  time 
before  issue  joined  : Arch.  P.  13th  ed.  p.  1153  : Pendry  v. 
O'Neil,  7 P.  R.  52.  The  case  of  Dean  v.  Ijumprey,  does  not 
apply. 

The  Master  in  Chambers. — In  this  case  I must  make 
the  Rule  absolute  for  security  for  costs. 

The  motion  is  made  upon  the  ground  that  the  plaintiff 
had  heretofore,  in  the  lifetime  of  Brown  the  defendants" 
testator,  filed  a bill  for  the  same  cause  of  action  as  that  at 
present  sought  to  be  enforced,  which  was  dismissed  for 
want  of  prosecution,  with  costs,  the  costs  not  having  been 
paid. 

To  this  it  is  answered,  1st,  that  the  action  is  not  in  a 
proper  sense  for  the  same  cause  as  the  first  action ; and  2nd,, 
that  the  defendants,  by  putting  in  their  defence  in  this 
this  cause,  have  waived  their  right  to  demand  security  for 
costs.  I am  against  the  plaintiff  on  both  points. 

The  first  bill  set  out  that  the  plaintiff  had  been  induced 
by  the  false  and  fraudulent  representation  of  Brown  and 
his  daughter  to  marry  the  daughter,  upon  the  supposition 
that  her  husband  was  dead,  whereas  her  husband  was  not 
dead,  and  the  plaintiff  in  consequence  went  through  the 
form  of  marriage  with  her,  and  they  lived  together  as  man 
and  wife  : that  the  plaintiff  by  the  solicitation  of  Brown 
made  a large  expenditure  upon  property  which  Brown 
was  to  convey  to  the  plaintiff  and  his  supposed  wife  : that 
afterwards  the  intended  wife  left  the  plaintiff,  and  the  title 
to  the  property  was  in  Brown ; and  the  plaintiff  prayed  that 
his  expenditure  so  made  upon  the  false  and  fraudulent 
representations  of  Brown,  upon  the  said  property,  be 
declared  a lien  thereon,  and  that  the  property,  be  sold  to 
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realize  the  money,  &c.,  which  should  be  paid  to  the  plaintiff. 
This  is  the  substance  so  far  as  is  important  here. 

The  second  suit — this  suit — contains  all  the  same  facts 
as  to  the  expenditure  by  the  plaintiff  under  the  false 
representation  of  Brown,  with  the  further  statement  that 
Brown  agreed  after  the  supposed  wife  had  left  the  plaintiff, 
that  upon  three  years  profits  of  the  premises  being  paid  to 
him  he  would  convey  the  land  to  the  plaintiff*  and  the 
plaintiff  claims  specific  performance  of  that  agreement, 
and  prays  for  an  account  as  to  the  rents  and  profits 
from  a specified  dale,  and  concludes  with  the  general 
prayer  for  further  or  other  relief. 

It  seems  to  me  that  this  second  suit  is  for  the  same  cause 
of  action  as  the  first  suit,  and  for  something  more.  For  it 
would  seem  that,  suppose  the  plaintiff  to  fail  as  to  proof  of 
the  agreement  by  Brown  to  convey  to  the  plaintiff  or  fail 
from  any  other  cause  to  obtain  specific  performance,  he 
may  still  in  this  suit,  as  it  seems  to  me,  on  his  averments  of 
the  false  and  fraudulent  representation  of  Brown,  and  the 
consequent  expenditure  by  the  plaintiff  on  the  property, 
under  the  prayer  for  further  and  other  relief,  obtain  all 
that  he  sought  in  the  first  suit,  viz : have  that  expenditure 
declared  a lien  on  the  property. 

Under  the  statute,  when  the  same  cause  of  action  is 
spoken  of,  that  means  substantially  the  same,  and  it  can- 
not make  a difference  that  something  further  is  added,  or 
else  the  statute  could  always  be  defeated  by  a very  simple 
contrivance. 

Then  it  is  argued  that  the  defendants  have  waived  their 
right  to  security  by  filing  a defence.  The  notice  of  this 
motion  was  given  one  day  before  the  defence  was  filed, 
and  the  defendant  from  the  lapse  of  time  was  compelled 
to  plead,  or  to  get  an  extended  time  for  doing  so. 

At  law  a defendant  might  apply  for  security  for  costs  at 
any  time  after  appearance  and  before  issue  joined.  There 
are  cases  in  Chancery  which  show  that  if  the  defendant 
take  any  step  after  appearance  he  waives  his  right  to 
security. 
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In  Arch.  Pr.,  13th  ed.,  which  assumes  to  give  the  practice 
under  the  Judicature  Act,  the  limitation  is  stated  in  the 
terms  of  the  Common  Law  Rule : “ before  issue  joined.”" 
There  are  reasons  it  seems  to  me  which  show  that  to  be 
the  proper  rule  under  the  circumstances.  Under  the  for- 
mer practice,  where  a man  was  served  with  a bill  in 
Chancery,  he  had  full  notice  of  the  plaintiff’s  claim  on 
service,  and  he  had  28  days  thereafter  to  answer.  Now 
he  has  10  days  to  appear,  and  8 days  further  to  answer 
after  plaintiff  files  statement  of  claim;  that  might  shorten 
by  10  days  the  time  he  formerly  had  for  making  the 
application  for  security.  But  more  than  that,  where  the 
reason  for  applying  is  that  a former  action  had  been 
brought  for  the  same  cause,  as  in  this  case,  it  is  by  no 
means  necessary,  according  to  the  practice,  that  defendant 
should  know,  or  be  at  any  rate  able  to  show  to  the  Court 
that  he  has  a foundation  for  his  application.  In  case  he 
did  not  know  or  could  not  establish  the  foundation  of  his 
right  to  security,  he  would  be  restricted  to  8 days  within 
which  to  make  his  motion ; and  that,  where  solicitors  in 
the  country  are  acting  through  agents  in  Toronto,  is  quite 
too  short  a time. 

The  right  to  security  for  costs  is  a very  just  claim,  and 
often-times  it  is  very  important  that  it  should  be  granted. 
No  doubt  the  defendant  should  be  required  to  come  for  it 
at  an  early  stage,  so  that  the  plaintiff  may  not  be  led  into 
large  expense;  but  it  is  not  desirable  that  there  should  be 
inconvenient  restriction  on  the  exercise  of  the  defendant’s 
right. 

Holding  that  the  common  law  practice  which  gives  the 
defendant  till  issue  joined  to  make  his  application  is  now 
the  proper  rule,  will  not  in  usual  cases  give  the  defendant 
a longer  time  than  he  formerly  had  in  Chancery  cases.  To 
hold  the  contrary  would  very  much  restrict  the  time  which 
defendant  formerly  had  in  Chancery  cases,  and  would  often 
defeat  the  right. 

I therefore  hold  that  this  application  for  security  for 
costs  is  made  in  time,  being  before  issue  joined. 


196 


ONTARIO  PRACTICE  REPORTS. 


The  case  was  appealed,  and  the  appeal  heard  February 
1st,  1882. 

Boyd,  C. — It  seems  to  me  impossible  to  hold  that  the 
bill  of  complaint  tiled  against  the  testator  and  his  daughter 
is  for  the  same,  or  even  substantially  the  same,  cause  of 
action  as  that  disclosed  in  the  statement  of  claim  against 
his  executors.  The  former  is  based  upon  a promise  of  the 
father  to  convey  the  land  in  question  to  his  daughter,  the 
wife  de  facto  of  the  plaintiff,  upon  faith  of  which  he  ex- 
pended a large  sum  of  money  in  erecting  buildings  thereon, 
for  which,  in  view  of  the  fact  of  his  marrriage  being  illegal, 
he  claimed  a lien.  The  latter  proceeds  upon  an  agreement 
to  convey  the  land  in  question  to  the  plaintiff  in  the  joint 
names  of  the  plaintiff  and  his  said  wife.  Thereafter  the  plain- 
tiff* went  on  to  build;  but  during  the  building  the  plaintiff’s 
suspicions  were  aroused  as  to  the  legality  of  his  marriage, 
when  the  testator  quieted  his  fears,  and  encouraged  him  to 
go  on  expending  money,  on  the  promise  that  if  his  wife 
deserted  him  he  would  make  the  deed  to  the  plaintiff  in 
his  own  name.  Thereafter  the  plaintiff  leased  the  premises 
to  one  Newbury  for  five  years  at  a rent  of  $500,  and  it  was 
then  agreed  between  the  plaintiff,  the  deceased,  and  New- 
bury, that  the  first,  second,  and  third  years  rents  were  to  be 
paid  to  Brown  the  deceased,  who  was  therefor  to  convey  to 
the  plaintiff ; and  that,  some  eight  months  after,  the  testator 
took  a surrender  of  the  term  from  Newbury  and  went  into 
possession  himself,  and  so  continued  till  his  death;  and  the 
defendants,  his  executors,  so  continued  in  possession  the  ■ e- 
after.  The  relief  sought  is  specific  performance  of  the 
agreement,  and  an  account  of  the  rents  and  profits  subse- 
quent to  1877,  when,  according  to  the  pleader,  the  receipt 
of  the  Newbury  rents  or  the  occupation  rent  chargeable 
against  the  deceased  would  have  satisfied  his  claim  for  the 
price,  after  which  he  would  be  a trustee  for  the  plaintiff. 

These  are  distinct  and  different  causes  of  action.  The 
Stat.  R.  S.  0.  ch.  50,  sec.  70,  applies  to  cases  where  there  is 
the  same  cause  of  action  ; and  I do  not  think  any  liberality 
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of  construction  should  extend  its  provisions  to  the  present 
case.  In  addition  to  the  cases  cited  I lefer  to  Doolan  v. 
Martin , 6 P.  R.  319  ; Bell  v.  Cuff , 4 P.  R.  157  ; and  Hodgson 
v.  Graham,  26  U.  C.  R.  127. 

Upon  the  other  points  argued  I do  not  express  any 
opinion,  as  this  is  sufficient  to  discharge  the  order  made  in 
Chambers.  The  plaintiff  should  get  costs  of  appeal  and  of 
the  application  below,  upon  undertaking  not  to  seek  any 
relief  by  way  of  lien  on  the  land  for  improvements  if  he 
fails  in  the  main  case  presented  by  his  statement  of  claim. 
As  the  pleadings  stand  he  would  not  get  this  minor  relief 
without  amendment,  but  he  should  undertake  as  I have 
indicated  if  he  desires  costs. 


Re  Clarke. 

Taxation — Solicitor  and  client — Order  for  payment — Rule  143  0.  J.  A. 

An  order  for  the  taxation  of  a solicitor’s  bill,  at  the  instance  of  the  client, 
should  refer  the  bill  simply  for  taxation. 

A clause  in  such  order  directing  payment  to  the  solicitor  of  the  amount  of 
the  taxed  bill  was  struck  out. 

[January  30,  1882. — The  Master  in  Chambers .] 

This  wTas  a motion  to  set  aside  or  vary  an  order  for  the 
taxation  of  the  solictor’s  bill  in  this  matter. 

The  order  had  been  obtained  ex  parte,  on  the  19th 
December,  1881,  and  contained  a clause  directing  payment 
of  the  bill  as  taxed.  The  facts  further  appear  in  the  judg- 
ment. 

Worrell,  for  the  motion. 

S.  R.  Clarke,  contra. 

The  Master  in  Chambers. — In  the  old  practice,  in  the 
Common  Law  Courts,  under  the  Attorneys’  Act,  the  attorney 
was  always  left  to  enforce  his  claim  for  costs  against  his  client, 
by  the  ordinary  process  of  the  Court.  He  w’as  left  to  sue  for 
his  claim  like  any  other  person.  And  the  client  might  always 
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in  the  regular  course  have  his  attorney’s  bill  taxed  with- 
out any  admission  of  retainer,  without  any  undertaking  to 
pay  the  amount  found  due,  and  without  bringing  money 
into  Court,  or  other  condition  or  admission  whatever.  The 
taxation  was  looked  upon  merely  as  a process  to  fix  the 
amount,  and  after  the  taxation,  in  any  suit  brought  by  the 
attorney  for  the  bill,  it  was  open  to  the  client  to  deny  the 
retainer,  and  to  defend  himself  on  any  ground  against 
liability — the  amount  of  which  was  the  only  thing  fixed 
by  the  taxation.  There  could  be  no  order  on  the  client  to- 
pay  the  amount  found  on  taxation.  Judgment  of  Osier,  J., 
8 P.  R.  126-7.  Of  course  I am  excluding  from  these 
observations  rights  of  lien  and  such  matters,  which  the 
attorney  in  the  particular  case  might  have. 

In  the  Court  of  Chancery,  on  the  other  hand,  the 
practice  was  different.  An  order  issued  ex  parte  in  the 
ordinary  case,  containing  an  order  for  the  payment  of  the 
amount  found  within  twent}^-one  days  after  taxation  ; and 
it  was  held,  that  where  a retainer  was  denied,  and  the 
Statute  of  Frauds  was  set  up,  that  the  Court  might  refer 
these  defences  to  the  Master  : Re  Bacon , 3 Ch.  Ch.  Rep.  79. 

It  is  observable  that,  under  the  one  of  these  practices 
the  defendant  might  defend  himself  in  a suit  brought 
against  him  on  the  taxed  bill  of  costs  by  any  defence 
pleadable  at  law,  the  amount  being  the  only  thing  fixed  by 
the  reference.  By  the  other  practice  payment  was  com- 
pelled under  the  order  of  the  Court,  without  action  brought, 
and  he  might  be  precluded  from  defending  himself  on 
grounds  which  might  exist  outside  of  the  liability  on  the 
bill ; it  might  be  set-off,  or  now  counter-claim. 

Such  being  the  case  it  is  necessary  to  see  wThat  is  pro- 
vided by  the  Judicature  Act.  Rule  443  is  in  these  words: 

“ Where  a solicitor’s  bill  of  fees,  charges  and  disburse- 
ments, as  delivered  to  a client  or  other  person,  is  referred 
to  the  Master  to  be  taxed,  the  solicitor  is  to  give  credit  for 
all  sums  of  money  by  him  received  from  or  on  account  of 
the  said  client,  and  is  to  refund  what,  if  anything,  he  may 
on  such  taxation  appear  to  have  been  overpaid  ; 
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“ ( a ) The  Master  is  to  tax  the  costs  of  the  reference  and 
certify  what  shall  be  found  due  to  or  from  either  party 
in  respect  of  the  bill  and  demand,  and  of  the  cost  of  the 
reference,  to  be  paid  according  to  the  event  of  the  taxation 
pursuant  to  the  statute  ; 

“ (b)  The  solicitor  is  not  to  commence  or  prosecute  any 
action  or  suit  touching  the  demand  pending  the  reference 
without  leave  of  the  Court  or  a Judge  ; 

“ (c)  Upon  payment  by  the  said  client  or  other  person 
of  what  (if  anything)  may  appear  to  be  due  to  the  solicitor, 
the  solicitor  (if  required)  is  to  deiver  to  the  said  client  or 
other  person,  or  as  he  may  direct,  all  deeds,  books,  papers 
and  writings  in  the  said  solicitor’s  possession,  custody,  or 
power,  belonging  to  the  said  client ; 

“ (d)  The  order  shall  be  read  as  if  it  contained  the  above 
particulars,  and  shall  not  set  forth  the  same,  but  may  con- 
tain any  variations  therefrom,  and  any  other  directions 
which  the  Court  or  Judge  shall  see  fit  to  make.” 

Then  the  form  given  in  the  appendix  is  expressive.  It 
simply  refers  the  bill  to  taxation.  Indeed,  the  terms  are 
expressed  in  Rule  413. 

From  all  this  it  appears  that  the  order  for  payment  con- 
tained in  the  order  for  taxation  in  this  case  is  unauthorized, 
and  that  the  attorney  is  left  to  sue  for  his  claim  against  his 
client  by  the  ordinary  process  of  the  Court.  For  it  must 
be  remembered  that  till  now  the  Court  of  Chancery  had 
no  process  for  the  mere  collection  of  debts,  and  so  it  must 
have  been,  I suppose,  under  the  49th  sec.  of  the  Act,  which 
enacts  that  payment  may  be  enforced  according  to  the 
practice  of  the  Court  in  which  the  reference  was  made,  that 
this  Court  continued  the  old  practice  of  enforcing  payment 
on  its  order. 

I cannot  but  think  that  the  rules  contemplate  the 
abolition  of  that  practice  in  the  ordinary  case  of  taxation. 
The  words  imply  it,  and  the  intention  seems  probable.  It 
is  consistent  with  every  part  of  the  Judicature  Act,  that 
one  practice  should  be  established  for  all  the  Courts,  and 
perhaps  it  was  thought  not  desirable  that  any  particular 
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class  should  have  a special  remedy  for  the  collection  of 
their  debts  not  open  to  other  people. 

I must,  therefore,  set  aside  this  order,  which  has  issued 
inadvertently,  or  rather  convert  it  into  an  order  in  the 
form  given  in  the  rules.  Rule  445  does  not  in  my  opinion 
affect  the  question.  In  doing  this,  I suppose  that  nothing 
but  the  amount  is  referred  to  the  taxing  officer,  and  that 
the  question  of  retainer,  which  in  this  case  is  denied,  is 
left  open.  I give  no  costs. 


SlEVEWRIGHT  V.  LEYS. 

Appeal — Time — Christmas  Vacation . 

An  appeal  was  not  made  within  the  time  required  by  Rule  461,  0.  J.  A.„ 
as  it  was  supposed  that  Christmas  vacation  did  not  count. 

On  the  facts  stated  in  the  judgment  leave  was  given  to  appeal  on  pay- 
ment of  costs. 

[February  2,  1882. — The  Master  in  Chambers .] 

Motion  for  leave  to  appeal  from  the  Master’s  report. 
The  facts  sufficiently  appear  in  the  judgment. 

Walter  Reid , for  the  motion. 

Hoyles,  contra. 

The  Master  in  Chambers. — By  a mistake  of  the  defen- 
dant’s solicitor  in  supposing  the  Christmas  vacation  was  not 
to  be  counted  against  the  defendant,  in  the  time  for  appealing 
against  the  Master’s  Report,  the  opportunity  for  appealing 
was  allowed  to  pass  by.  But,  as  I am  informed,  the  defendant’s- 
solicitor  having  discovered  his  mistake  before  the  whole  time 
had  expired, proposed  to  the  opposite  side  to  expedite  the  ap- 
peal in  every  possible  way,  and  to  enter  the  case  for  argument 
on  22nd  January  last.  This  was  declined  on  the  plaintiff’s 
part,  for  reasons  which  I do  not  doubt  they  deem  to  be 
justifiable  and  right,  and  as  time  did  not  then  allow  of 
the  necessary  notice,  this  motion  for  leave  to  appeal  has 
become  necessary. 


SIEV EWRIGHT  V.  LEYS. 


201 


Cases  very  different  in  their  spirit  have  been  read  to  me, 
as  to  the  exercise  of  discretion  in  such  a case,  all  decided 
by  ver}^  eminent  men.  Without  presuming  to  hold  forth 
on  such  a subject,  or  to  criticize  at  all  the  cases  I have 
read,  I cannot  but  say  that  where  discretion  as  distinguished 
from  strict  law  is  given,  as  to  a course  to  be  followed,  it  is 
obviously  hopeless  to  look  for  uniformity.  Some  con- 
sider that  great  strictness  is  on  the  whole  the  best  ; 
some,  on  the  other  hand,  think  that  to  do  justice  in  the 
particular  case,  where  there  is  discretion,  is  above  all  other 
considerations.  This  depends  upon  men’s  dispositions  and 
not  upon  their  learning  at  all.  In  my  humble  capacity  I 
am  a follower  of  the  latter  opinion. 

But  the  report  is  confirmed,  and  though  it  happened 
through  mistake,  there  must  be  a reason  in  justice  for 
interfering,  some  possibility  not  too  remote  in  favour  of 
the  defendant. 

It  was  but  by  two  or  three  days  it  is  true  that  the 
opportunity  for  appeal  was  lost,  and  1 do  not  think  the 
circumstances  show  any  intention  to  delay  the  plaintiff. 

The  learned  Master  has  been  good  enough  to  show  me 
his  conclusions  as  to  the  matters  in  respect  of  which  the 
appeal  is  sought,  and  the  reasons  from  which  they  were 
derived.  I am  sure  it  will  be  felt  by  every  one  who  under- 
stands the  business  conducted  in  Osgoode  Hall,  as  it  cer- 
tainly is  by  me,  that  there  is  a strong  probability  that 
the  learned  Master  is  right  upon  a matter  where  he  has 
heard  the  evidence,  and  has  seen  the  witnesses.  But 
having  this  feeling  I still  do  think,  for  instance  as  to  the 
one  item  of  $900,  which  the  defendant  did  not  receive, 
that  there  is  a question  as  to  his  liability  upon  which 
people  may  differ,  and  I think,  without  more,  and  dealing 
with  the  report  as  though  it  were  my  own  conclusion,  that 
I ought  to  allow  the  appeal  upon  payment  of  costs;  but  I 
do  not,  since  there  is  to  be  an  appeal,  confine  it  to  that 
item.  The  defendant  must  concur  in  everything  to  get  the 
appeal  on  at  once. 
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National  Insurance  Company  v.  Egleson. 

Security  for  costs — Payment  out  of  Court — Appeal. 

Money  paid  into  Court  in  lieu  of  giving  the  usual  bond  for  security  for 

costs  will  not  be  paid  out  to  the  party  paying  it  in,  in  whose  favour  a 

decree  has  been  made,  pending  an  appeal  to  the  Court  of  Appeal. 

[March  1,  1882.— Boyd,  C.] 

The  plaintiffs  paid  $400  into  Court  in  lieu  of  giving  the 
usual  bond  for  security  for  costs.  A decree  having  been 
pronounced  in  their  favour  they  moved  for  payment  out  of 
the  deposit. 

The  defendant  objected  to  payment  out  on  the  ground 
that  the  cause  had  been  taken  to  the  Court  of  Appeal  and 
therefore  the  money  should  remain  in  Court  to  satisfy  his 
costs,  if  successful  in  the  appeal. 

Porteous  (Robinson,  O’Brien,  & Scott,)  for  the  motion. 

Thurston,  (Beaty,  Hamilton,  & Cassels,)  contra. 

Boyd,  C. — The  money  in  Court  was  paid  in  instead  of 
giving  the  usual  bond  for  securing  costs  where  the  plain- 
tiffs are  out  of  the  jurisdiction.  The  condition  of  the  bond 
provides  that  the  obligees  shall  well  and  truly  pay  all  such 
costs,  as  the  Court  (of  Chancery)  shall  think  fit  to  award 
to  the  defendant.  The  deposit  of  money  is  to  be  regarded 
as  made  on  the  same  condition — of  answering  the  defen- 
dant’s costs,  if  the  plaintiff  is  ordered  to  pay  them.  Pay- 
ment out  is  asked  because  it  is  said  the  cause  is  at  an  end 
by  virtue  of  a decree  for  the  plaintiffs.  It  is  answered  that 
the  cause  has  been  appealed  to  the  Court  of  Appeal.  By 
R.  S.  0.  ch.  38,  sec.  31,  the  appeal  is  declared  to  be 
a step  in  the  cause,  in  which  the  judgment  complain- 
ed of  was  given.  Sec.  30  provides  for  the  initiation  of  an 
appeal,  by  filing  and  serving  a notice,  the  form  of  which 
indicates  that  the  style  of  cause  and  Court  is  preserved,  as 
does  also  Order  18  of  the  General  Order  of  the  Court  of 
Appeal.  By  sec.  22  the  Court  of  Appeal  has  all  the  powers 
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of  the  Court  of  first  instance,  as  to  amending  and  receiving 
further  evidence  (see  also  0.  J.  A.  sec.  16,  sub-sec.  8 
(a) ),  and  by  sec.  23  has  power  to  make  any  decree  which, 
ought  to  have  been  made  in  the  Court  below,  and  to  award 
costs  as  the  case  may  require,  and  also  (by  sec.  24,)  to 
award  the  costs  of  Appeal,  as  may  seem  just.  By  sec.  44 
the  decision  in  appeal  is  to  be  certified  to  the  Court  below, 
and  that  Court  is  to  take  all  subsequent  proceedings  thereon, 
as  if  the  decision  had  been  given  in  the  Court  below.  These 
provisions  practically  continue  the  pendency  of  the  cause 
after  judgment,  and  when  an  appeal  is  lodged  it  cannot  be 
said  that  the  suit  is  determined,  till  an  adjudication  has  been 
reached  in  the  Court  above.  By  the  practice  of  the  Court 
of  Chancery,  which  is  referred  to  by  my  brother  Proudfoot 
in  Norvell  v.  Canada  Southern  B.  W.  Co.,  18  C.  L.  J.,  p.  98, 
decision  or  certificate  of  the  Court  of  Appeal  is  made  an 
order  of  the  Court  of  Chancery.*  In  the  event  of  the  de- 
cree this  case  being  reversed,  it  will  become  the  duty  of  this 
Division  to  make  every  order  and  give  every  direction 
consequential  upon  that  reversal,  and,  among  other 
things,  possibly  to  provide  for  the  payment  of  the  costs  of 
the  litigation  by  the  plaintiff.  It  is  proper,  therefore,  to 
retain  this  deposit  to  answer  this  contingency.  If  the 
Court  of  Appeal  awards  the  defendant  his  costs  of  suit, 
it  is  right  that  his  costs  should  be  paid  out  of  this 
money  now  in  Court,  and  no  injustice  is  done  to  the  plain- 
tiffs by  declining  to  make  the  order  now  asked  for.  The 
money  was  paid  into  this  Court  for  a purpose  for  which 
it  may  yet  be  required  by  the  order  of  this  Court.  It  was 
paid  in  to  answer  the  defendant’s  costs,  as  they  should  be 
determined  at  the  end  of  the  litigation,  and  so  should  be 
held  to  abide  the  event  of  the  suit. 

The  application  is  refused,  but  without  costs. 

* On  May  4th,  1882,  Ferguson,  J.,  after  consultation  with  Boyd,  0., 
decided  that  the  proper  practice  in  the  Chancery  Division  is  to  make  the 
certificate  of  the  judgment  of  the  Court  of  Appeal  an  order  of  that 
Division,  and  so  directed  in  three  cases  : Canada  Southern  It  W.  Co.  v. 
International  Bridge  Co.  ; International  Bridge  Co.  v.  Canada  Southern 
R.  W.  Co.  ; Jessup  v.  Grand  Trunk  R.  W.  Co. — Rep. 
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Dockstader  v.  Phipps. 

Counterclaim — Rules  127-164  & Sec.  13,  Sub-sec.  4,  0.  J.  A. 

In  an  action  for  the  recovery  of  land  and  for  mesne  profits,  a counterclaim 
for  damages  for  illegal  distress  against  the  plaintiff  and  his  bailiff  who 
executed  the  distress  was  held  to  be  good. 

[January,  17,  1882. — The  Master .] 

The  plaintiff,  an  infant,  by  her  guardian  and  next  friend, 
claimed  to  recover  possession  of  certain  lands,  to  which  she 
was  entitled  as  heiress  of  her  deceased  mother,  and  of  which 
the  defendant  Phipps  had  obtained  possession  under  a lease 
from  the  father  of  the  infant,  after  the  death  of  his  wife, 
The  lease  was  for  the  term  of  sixteen  years,  which  would 
not  expire  until  some  time  after  the  infant  came  of  age. 
The  statement  of  claim  alleged  that  this  lease  was 
invalid  except  as  to  the  estate  by  the  courtesy  of  the 
father,  who  died  within  two  years  after  making  the  lease. 
An  account  of  mesne  profits  was  asked  for  the  occupation 
of  the  land  by  the  defendant  Phipps  since  the  death  of  the 
father.  The  statement  of  defence  relied  upon  the  lease  as 
being  valid,  and  alleged  that  by  receipt  of  rents,  a tenancy 
from  year  to  year  had  been  created,  which  could  only  be 
determined  by  six  months’  notice ; and  alleged  further  that 
the  plaintiff  had  on  two  -occasions  distrained  upon  the 
goods  of  the  defendant  for  rent  alleged  to  be  in  arrear,  and 
had  satisfied  the  rent  out  of  the  proceeds  of  the  distress. 
A counter  claim  was  made  against  the  plaintiff,  and  the 
bailiff  who  executed  the  distress,  claiming  that  the  distress 
was  illegal,  and  asking  damages  for  such  illegal  distress 
against  both  the  plaintiff*  and  the  bailiff* 

Hoyles , moved,  on  behalf  of  the  plaintiff*  and  the  added 
defendant,  to  set  aside  the  counter  claim  as  embarrassing, 
and  as  not  so  connected  with  the  subject  matter  of  the 
original  action,  as  to  be  a proper  counter  claim  within 
sec.  16,  sub-sec.  4 O.  J.  A.  He  cited  Pcidwick  v.  Scott, 
2 Ch.  Div.  736;  Harris  v.  Gamble,  6 Oh.  Div.  748,  and 
Rules  127  and  164,  0.  J.  A. 
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Maclennan,  Q.  C.,  contra.  By  reason  of  the  claim  for 
mesne  profits  the  counter  claim  is  perfectly  good,  as  the 
rent  had  been  extorted  from  the  defendant  by  means  of  the 
distress  for  the  very  period  during  which  the  mesne  profits 
are  sought  to  be  recovered. 

The  Master  in  Chambers. — In  this  case  I think  the 
counter-claim  is  good. 

No  doubt  it  must  be  admitted  that  the  counter-claim 
would  be  good  if  alleged  against  the  plaintiff  alone.  Can  it 
be  alleged  against  the  plaintiff  and  the  added  defendant  ? 

By  the  16th  section  of  the  Judicature  Act  sub-sec.  4, 
such  a counter-claim  must  relate  to,  or  be  connected  with 
the  original  subject  of  the  cause  or  matter.  There  have 
been  two  judicial  decisions  by  Vice-Chancellor  Hall  upon 
this  condition.  Padwick  v.  Scott,  L.  R.  2 Chy.  D.  736 ; 
Harvts  v.  Gamble,  6 Chy.  D.  748. 

Here  the  action  is  for  the  recovery  of  land,  and  the 
mesne  profits.  The  counter-claim  claims  damages  against 
the  plaintiff*  and  her  bailiff*  for  seizing  the  original  defend- 
ant’s goods,  and  thereby  enforcing  the  payment  as  rent  of 
moneys  for  the  very  period  covered  by  the  plaintiff’s  claim 
for  mesne  profits.  Surely  this  is  most  intimately  connected 
with  the  original  subject  of  the  cause  or  matter.  No 
doubt  if  the  facts  establish  a lease,  it  will  be  an  answer 
to  the  mesne  profits,  in  another  view,  perhaps  to  the 
claim  for  the  recovery  of  the  land.  But  suppose  they 
do  not  establish  a lease,  then  the  defendant  has  a right  to 
say  to  the  plaintiff,  if  you  seek  to  recover  this  money  over 
again  as  for  mesne  profits,  then  I have  a right  to  counter- 
claim from  you  and  your  bailiff,  that  you  and  he  illegally 
extorted  from  me  the  very  money  you  are  seeking  to 
recover  over  again  in  this  action. 

I must  dismiss  the  motion.  Costs  to  the  defendant  in 
any  event.  The  condition  is  entirely  for  the  benefit  of  the 
plaintiff,  to  prevent  the  introduction  of  matters  foreign  to 
his  cause  of  action,  and  here  the  matter  is  so  connected 
that  it  in  fact  goes  to  the  very  essence,  so  far  as  mesne 
profits  are  concerned. 
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Benninger  v.  Thrasher  * 

Seduction — Insolvency — Discharge. 

The  term  personal  wrongs  in  the  5th  sub-sec.  of  sec.  9,  of  the  Insolvent 
Act,  1864  indicates  such  wrongs  as  would  not  survive  the  person 
wronged,  and  includes  seduction. 

A motion  to  set  aside  writs  of  fi.  fa.  issued  upon  a judgment  in  an  action 
for  seduction,  upon  the  ground  that  subsequent  to  the  recovery  of  the 
judgment,  and  prior  to  the  issue  of  the  writs,  the  defendant  had 
obtained  his  discharge  in  insolvency,  was  therefore  refused  with  costs. 

[March  22,  1882. — Cameron,  J.j 

On  the  18th  August,  1866,  the  plaintiff  recovered  judg- 
ment against  the  defendant  in  an  action  charging  him 
with  the  seduction  of  one  Sarah  Helen  Forrester, 
the  servant  of  the  plaintiff.  On  the  same  day  the 
defendant  was  arrested  on  a writ  of  capias  ad  satisfacien- 
dum, issued  upon  the  said  judgment,  and  imprisoned  in 
the  common  gaol  of  Belleville,  and  was  subsequently  dis- 
charged from  custody,  under  sections  7 and  8 of  ch.  26, 
C.  S.  U.  C.  and  was  further  committed  on  the  2nd  day  of 
October,  1866,  for  the  period  of  four  months,  by  order  of 
the  Judge  to  whom  he  had  applied  for  his  discharge  under 
section  11  of  the  said  Act,  the  judgment  having  been 
recovered  in  an  action  for  seduction  as  above  stated.  On 
the  24th  October,  1866,  the  defendant  made  an  assignment 
of  his  estate  and  effects  to  George  Dean  Dickson,  Esquire, 
of  the  town  of  Belleville,  in  the  county  of  Hastings,  an 
official  assignee  under  the  Insolvent  Act  of  1864,  and 
the  amending  Act,  29  Vie.  ch.  98,  and  subsequently 
on  the  6th  December,  1867,  he  obtained  his  discharge  in 
insolvency. 

The  plaintiff’s  claim  on  his  judgment,  and  a judgment 
recovered  by  the  above  named  Sarah  Helen  Forrester 
against  the  defendant  in  an  action  of  breach  of  promise  of 
marriage,  were  the  only  debts  or  claims  mentioned  in  the 
defendant’s  schedule  of  liabilities,  and  the  defendant  had  no 
assets  or  estate  of  any  kind  or  description  to  assign. 

The  defendant  was  not  at  the  time  of  his  insolvency  a 
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trader,  and  described  himself  in  the  petition  filed  by  him 
for  his  discharge  as  a non-trader. 

IS o proceedings  were  taken  by  the  plaintiff  to  oppose 
the  defendant’s  discharge  in  insolvency,  and  nothing  was 
done  upon  the  judgment  in*  this  cause  after  the  defendant’s 
discharge  from  arrest  until  the  28th  day  of  January,  1882? 
when  the  ca.  sa.  was  filed  in  the  office  of  the  deputy  registrar 
of  the  High  Court  of  Justice  at  Belleville,  and  writs  of 
execution  against  the  goods  and  lands  of  the  defendant 
were  issued,  and  certain  goods  and  chattels  of  his  were 
seized  and  taken  in  execution  by  the  sheriff  of  the  county 
of  Hastings,  on  the  31st  of  January ; and  on  the  6th  day 
of  February,  the  defendant  gave  notice  to  the  plaintiff, 
that  a motion  would  be  made  before  the  Master  in  Cham- 
bers, on  the  9th  day  of  February,  for  an  order  to  set  aside 
with  costs  the  said  writs  against  goods  and  lands,  on  the 
following  grounds  : — 

1.  The  judgment  on  which  they  were  issued  was  entered 
up  more  than  fifteen  years  before  the  said  writs  were  issued, 
and  had  not  been  revived. 

2.  The  plaintiff  elected  to  have  execution  of  the  judg- 
ment against  the  person  instead  of  the  goods  of  the  defen- 
dant, and  caused  him  to  be  arrested  on  a writ  of  capias  ad 
satisfaciendum,  under  which  he  remained  in  custody 
until  discharged  in  due  course  of  law. 

3.  Subsequent  to  the  recovery  of  the  said  judgment  and 
prior  to  the  issue  of  the  said  Avrits  of  fieri  facias , the  defen- 
dant made  an  assignment  in  insolvency  for  the  benefit  of 
his  creditors,  and  duly  obtained  his  discharge  in  insolvency. 

The  said  motion  after  several  enlargements  came  on  to  be 
heard  before  the  learned  Master  in  Chambers,  and  was  by 
him  dismissed  with  costs  on  the  1st  of  March.  From  this 
order  made  by  the  learned  Master  the  defendant  appealed 
to  a Judge  in  Chambers,  and  on  the  10th  of  March  the  said 
appeal  came  on  to  be  heard. 

Chute , for  the  defendant  (appellant). 

G.  E.  Henderson , Q.C.,  for  the  plaintiff,  contra. 
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Cameron,  J. — As  to  the  first  and  second  objections,  there 
is  nothing  in  them.  Upon  the  first,  the  authorities  are 
clear,  that  the  issuing  and  return  of  the  writ  within  six 
years  after  judgment  will  prevent  the  necessity  for  a sci. 
fa.  or  writ  of  revivor,  and  filing  the  writ  and  return  is 
not  necessary,  especially  where  the  first  writ  has  been 
acted  upon  as  it  was  in  this  case. 

The  second  objection  was  not  pressed.  The  substantial 
objection  relied  upon  by  the  defendant  is  the  third,  namely, 
whether  the  discharge  in  insolvency  is  not  a bar  to  the 
proceedings  on  the  judgment  and  operates  as  a discharge 
of  the  judgment,  though  recovered  not  for  a debt  or  claim 
provable  in  insolvency,  but  for  a wrong.  Assuming  that 
the  proceedings  to  obtain  the  discharge  were  valid,  and 
that  a person  without  assets  could  make  an  assignment  in 
insolvency.  The  solution  of  the  question  mentioned  in  this 
objection  must  be  determined  by  the  effect  of  the  oth  sub- 
section of  section  9 of  the  Insolvent  Act,  1864 

It  is  as  follows  : “ A discharge  under  this  Act  shall  not 
apply  without  the  express  consent  of  the  creditor  * * 

to  any  debt  due  as  damages  for  personal  wrongs.”  The 
original  cause  of  action  would  not  pass  to  the  assignee  in 
insolvency  : (See  Smith  v.  Commercial  Union  Insurance 
Co .,  33  U.  C.  Q.  B.  529,  and  cases  there  referred  to).  Though 
the  declaration  charges  a loss  of  service  and  the  expenditure 
of  money  that  would  diminish  the  plaintiff’s  estate,  it  never- 
theless would  seem  to  come  within  that  class  of  wrongs 
that  do  not  survive,  actio  per  sonalis  moritur  cum  persona . 
The  term  personal  wrongs  used  in  the  said  5th  sub-section 
of  section  9 is  perhaps  not  an  apt  one  to  define  the  inten- 
tion of  the  Legislature,  but  I think  it  may  be  regarded  as 
indicating  such  wrongs  as  would  not  survive  the  person 
wronged.  I think  too  it  may  be  inferred  that  seduction  is 
one  of  the  wrongs  intended  to  be  covered,  when  we  find 
that  the  subsequent  Insolvent  Act  of  1869  and  1875,  drop 
the  expression,  and  substitute  for  it  special  wrongs,  includ- 
ing seduction. 

The  appeal  must  therefore  be  dismissed,  with  costs.  In 
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the  view  I have  taken,  it  becomes  unnecessary  to  determine 
the  question  raised  by  Mr.  Henderson,  that  the  defendant 
having  no  assets  or  estate  when  he  made  his  assignment, 
his  assignment  was  a fraud  upon  the  insolvent  law,  as  Mr. 
Justice  Gwynne  seems  to  have  thought  in  his  judgment  in 
Thomas  v.  Hall , 6 P.  R.  172,  contrary  to  the  opinion  of 
Yankoughnet,  C.,  in  Re  Thomas,  15  Grant  196. 


Francis  v.  Francis. 


Motion  for  judgment  under  Rule  32 j — Special  circumstances  to  be  shewn — 
Conflicting  affidavits. 

Where  there  were  cross-actions,  in  one  of  which  a sum  had  been  reported 
due  and  a claim  of  set-off  had  been  disallowed,  in  a subsequent  action 
brought  to  recover  the  sum  disallowed,  the  plaintiff  was  held  entitled 
to  move  for  judgment  under  Rule  324. 

But  the  affidavits  tiled  on  the  motion  being  conflicting.  Held,  the  action 
must  be  entered  for  trial  at  the  sittings  for  the  examination  of  witnesses, 
but  the  amount  found  due  in  the  first  action  was  ordered  to  be  paid  into 
Court,  to  abide  the  result  of  the  second  action. 

[February  7,  1882. — Proudfoot,  J.] 

This  was  a cross-action  to  recover  a debt  due  from  the  de- 
defendant. Another  action  to  wind  up  a partnership  was 
pending  between  the  same  parties.  In  taking  the  accounts 
in  that  action  the  claim  now  sought  to  be  recovered  had 
been  proved  and  allowed  at  $668,  in  the  Master  s office,  but 
disallowed  on  appeal  from  the  report,  on  the  ground,  that 
it  was  not  proper  to  be  taken  into  consideration  in  that 
action,  and  the  report  was  referred  back  ; and  in  conse- 
quence of  the  disallowance  of  the  set-off,  $889  was  found 
due  from  the  present  plaintiff  to  the  defendant  as  the  result 
of  the  taking  of  the  partnership  accounts. 

The  present  action  was  then  brought  to  recover  the  $668. 
The  defendant  was  resident  out  of  the  jurisdiction,  and  the 
plaintiff  swore  that  unless  he  was  entitled  to  set  off  one 
claim  against  the  other,  pro  tanto,  he  would  be  in  danger 
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of  losing  his  debt  in  toto,  as  the  first  action  was  shortly 
to  be  heard  on  further  directions,  and  he  was  apprehensive 
he  would  be  ordered  to  pay  the  amount  found  due  in  that 
action  to  the  defendant. 

Affidavits  were  filed  in  support  of,  and  in  answer  to  the 
motion,  but  they  were  conflicting  as  to  the  question  of 
the  alleged  indebtedness. 

Hoyles , for  plaintiff,  moved  for  judgment  under  Rule  824, 
pursuant  to  leave  obtained  from  Proudfoot,  J. 

Walter  Cassels,  for  defendant. 

Proudfoot,  J. — It  has  been  decided  that  in  motions  for 
judgment  under  Rule  324,  special  circumstances  necessitat- 
ing a hearing  of  the  cause  out  of  the  ordinary  course  must 
be  shewn,  according  to  the  former  practice  of  the  Court  of 
Chancery  under  Chy.  G.  O.  271  : Davidson  v.  McKillop,  4 
Gr.  146.  In  the  present  case  I think  the  circumstances 
disclosed  are  sufficient  to  entitle  the  plaintiff  to  move.  If 
the  plaintiff  has  a just  claim  against  the  defendant,  he 
ought  to  have  an  opportunity  of  setting  it  off  against  the 
amount  found  due  from  him  in  the  other  suit.  The  affidavits, 
however,  are  conflicting,  and  it  is  therefore  impossible  for 
me  to  dispose  of  the  matter  on  the  present  motion.  The 
action  must  be  entered  for  trial  at  the  next  Sittings  at 
Woodstock;  and,  on  the  hearing  of  the  other  action  on 
further  directions,  the  sum  found  due  from  the  plaintiff 
will  be  ordered  to  be  paid  into  Court  to  abide  the  result  of 
this  action.  The  costs  of  this  motion  must  be  costs  in  the 
cause. 
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Grant  v.  Grant. 

Administration — Partition — Time  for  granting. 

An  order  for  the  administration  of  an  estate  of  a deceased  person  was 
refused,  on  the  ground  that  twelve  months  had  not  elapsed  from  the 
death  of  the  deceased,  no  special  circumstances  being  shewn. 

An  order  for  partition  of  the  realty  was  also  refused,  when  the  application 
was  made  within  six  months  of  the  death  of  the  person  whose  estate 
was  sought  to  be  partitioned.  The  rule  laid  down  by  the  Partition  Act 
R.  S.  0.  ch.  101,  sec.  6,  held  applicable. 

[February  15,  1882. — Boyd , 0.] 

T.  S.  Plumb  moved  on  notice,  under  G.  0.  Chy.  638  and 
640,  for  administration,  and  partition  or  sale  of  certain 
property  in  the  county  of  Haldimand. 

Isaac  Campbell,  for  the  infants,  consented  to  the  order 
going. 

H.  Symo7\s,  for  an  adult  defendant,  objected  (1)  that 
administration  could  not  be  obtained  within  a year  from 
the  death  of  the  intestate ; (2)  that  partition  could  not  be 
obtained  till  after  six  months  from  the  date  of  the  decease ; 
(3)  that  the  application  should  have  been  made  to  the 
local  Master,  the  lands  being  all  in  one  county,  and  no 
special  cause  being  shewn.  He  referred  to  re  Slater,  3 
Chy.  Ch.  ft.  1 ; Vivian  v.  Westbrook,  19  Gr.  461 ; It.  S.  0., 
ch.  101,  sec.  8;  Barry  v.  Barry,  19  Gr,  458. 

Boyd,  C. — An  administration  and  partition,  or  sale,  are 
sought  by  the  administrator  and  some  of  the  next  kin  and 
heirs-at-law  of  an  intestate.  No  special  reason  is  given 
for  applying  within  six  months  of  the  death.  It  is 
clearly  too  soon  to  apply  for  administration,  under  Slater 
v.  Slater,  3 Chy.  Ch.  It.  1,  and  I think  the  analogy  of 
the  Partition  Act,  (R.  S.  0.,  ch.  101,  sec.  6,)  limiting  six 
months  from  the  death,  may  very  well  apply  to  this  case, 
see  Bennett  v.  Bennett,  8 Gr.  446.  The  policy  of  the 
statute  should  apply  to  all  partition  matters  regarding  the 
lands  of  a person  deceased  whether  testate  or  intestate.  I 
refuse  the  application,  with  costs.  (See  Rowsell  v.  Morris , 
L.  R.  17  E ip  20.) 
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Chamberlain  y.  Armstrong. 

Mortgage  suit — Rule  J+5,  78  0.  J.  A. — Judgment  by  default  in  action  com- 
menced in  local  office. 

When  an  action  is  commenced  in  a local  office,  judgment  for  default  of 
appearance  or  pleading  must  be  entered  in  the  local  office. 

An  action  for  foreclosure  of  a mortgage  is  governed  by  Rule  78,  and  no 
order  allowing  service  is  necessary,  and  on  default  of  appearance  judg- 
ment may  be  entered  on  'prcecipe  according  to  the  former  practice  in 
Chancery. 

[February  15. — Boyd , C.] 

This  was  an  action  for  foreclosure  of  a mortgage.  The 

o o 

writ  had  issued  from  the  office  of  the  Deputy  Registrar 
at  London. 

Twro  of  the  defendants  had  been  served  with  the  writ  of 
summons  out  of  the  jurisdiction,  and  an  order  had  been 
made  by  the  Master  in  Chambers  simply  allowing  service. 
The  defendants  had  not  appeared.  On  applying  to  the 
Registrar  to  enter  judgment  he  had  refused  to  do  so  in  the 
absence  of  an  order  as  to  the  manner  of  proceeding  in  the 
action,  and  as  to  the  mode  in  which  plaintiff  was  to  prove 
his  claim  as  provided  by  rule  45  ( e ) ; and  because,  the  writ 
having  issued  from  a local  office,  a judgment  for  default  of 
appearance  or  defence  must  be  entered  in  the  local  office. 

H.  Gassels,  for  plaintiff,  now  applied,  ex  parte,  for  a 
direction  to  the  Registrar  to  enter  the  judgment,  or  for  an 
order  authorizing  the  entry  of  judgment  on  prcecipe.  He 
contended  that  the  clause  in  Rule  45  (e),  commencing  “and 
if  the  defendant  does  not  appear,”  &c.,  only  applied  to  cases 
where  the  action  is  one  not  coming  within  the  clauses  a,  b , 
and  c,  and  that  no  order  to  proceed  was  necessary. 

Boyd,  C.— Without  pronouncing  any  opinion  as  to  the 
proper  construction  of  Rule  45,  I think  this  being  a mort- 
gage case,  it  is  governed  by  Rule  78,  and  as  under  the 
former  practice  the  plaintiff  would  have  been  entitled  to 
judgment  on  prcecipe  without  an  order,  he  is  entitled  to  it 
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On  conferring  with  Proudfoot,  J.,  however,  we  concur  in 
thinking  that  it  is  better  to  confine  actions  commencing  in 
outer  offices  to  the  local  offices.  It  will  be  known  there  if 
appearance  is  entered  or  not,  and  whether  the  judgment 
may  be  properly  signed  as  on  default.  (See  Dougall  v. 
Wilburn,  1 Chy.  Ch.  R.  155.) 


In  re  McClive  et  al.,  Solicitors. 

Attorney  and  solicitor — Costs — Interest.. 

Interest  may  be  allowed  on  a solicitor’s  bill  of  costs,  if  a demand  in  writ- 
ing is  made  for  it. 

The  taxing  officer  has  no  power  to  allow  interest,  unless  the  matter  has 
been  specially  referred  to  him  by  the  order  for  taxation. 

[February  17,  1882.  — Wilson,  C.  J.] 

This  was  an  appeal  from  the  decision  of  the  Master  in 
Chambers,  who  refused  to  allow  the  said  solicitors  interest 
on  the  amount  of  their  bill  of  costs  rendered  to  the  late  S. 
L.  St.  John  from  the  date  when  the  same  was  rendered. 

The  applicants  filed  the  affidavit  of  Mr.  McClive  that  the 
bills  rendered  amount  to  $1054,  and  were  rendered  on  the 
11th  ot  December,  1880,  accompanied  by  the  letter  of  that 
date  signed  by  Mr.  McClive  and  addressed  to  Mr.  St.  John ; 
and  that  the  letter  of  the  17th  of  the  same  month  was 
written  to  Mr.  St.  John,  as  he  said  he  did  not  understand 
and  could  not  very  well  reaR  the  one  of  the  11th  of  the 
month. 

That  the  amount  of  the  bills  by  arrangement  between 
the  partners  belongs  to  Mr.  McClive  alone ; and  that  since 
the  death  of  Mr.  St.  John  the  executors  of  the  deceased 
have  refused  to  allow  the  amount  of  the  bills  to  be  applied 
on  the  mortgage  which  Mr.  McClive  had  given  to  Mr.  St. 
John.  The  letter  of  the  lltli  of  December  stated  the 
amount  of  the  bills  to  be  $1,084.10,  of  which  there  was  out 
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of  pocket  about  $350.  It  concludes : “ You  will  credit  the' 
account  on  my  mortgage,  and  this  will,  I think,  quite  pay 
off  $1,000  and  about  seven  months  interest.”  In  the  letter 
of  the  17th  of  the  month  Mr.  McClive  says  : “ I simply 
want  my  interest  to  cease,  or  my  bill  to  carry  the  same 
rate  of  interest.  I am  quite  content  to  allow  its  adjust- 
ment to  remain  open  till  the  Bullivants  pay  over.” 

J.  H.  Macdonald,  for  the  appeal. 

Aylesworth,  contra. 

Wilson,  C.  J. — In  my  opinion  interest  may  be  claimed 
and  allowed  upon  a a attorney’s  bill  of  costs. 

If  a demand  is  made  in  writing  on  the  debtor  claiming 
interest,  the  j ury  may  allow  interest  in  such  a case  as  well 
as  in  any  other.  If  the  question  of  interest  do  not  come 
before  the  jury,  but  is  brought  before  the  taxing  officer  on 
the  taxation  of  the  attorney’s  bill,  he  cannot  allow  it,  unless 
the  order  of  reference  for  taxation  expressly  enable  him  to 
deal  with  the  question  of  interest  in  like  manner  as  a jury 
may.  The  claim  for  interest  in  this  case  contained  in  the 
two  letters  of  the  11th  and  the  17th  of  December,  1880,  is 
quite  sufficient  as  a demand  upon  the  alleged  debtor  that 
interest  is  and  will  be  claimed  from  him. 

So  far  I have  confined  my  observation  to  so  much  of  our 
Act  It.  S.  O.  ch.  50,  secs.  266  & 267,  and  sub-sec.  2 ; and  the 
cases  I refer  to  are  Berrington  v.  Phillips,  1 M.  & W. 
48 ; and  Geake  v.  Boss,  44  L.  J.  C.  P.  315,  which  shew  that 
interest  may  be  allowed  on  an  attorney’s  bill  if  a demand 
in  writing  is  made  for  it,  and  that  the  sum  is  sufficiently 
certain  because  it  can  be  made  so  by  taxation  to  constitute 
it  a sum  certain  within  the  terms  of  the  statute. 

The  first  case  also  shews  that  the  claim  of  interest  on  a 
taxation  should  form  part  of  the  order  of  reference.  And 
the  second  case  shews  the  claim  for  interest  in  this  case  is 
quite  a sufficient  demand  of  interest. 

I also  refer  to  Rodger  v.  The  Comptoir  BJ  Escompte  Be 
Paris,  L.  It.  3 P.  C.  465 ; Buncombe  v.  The  Brighton  Club 
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and  Norfolk  Hotel  Go.,  L.  R.  10  Q.  B.  371 ; Ward  v.  Hyre, 
L.  R.  15  Chy.  D.  130 ; Mowatt  v.  Londesborough , 3 E.  & B. 
p.  336  ; Mackintosh  v.  Great  Western  B.  W.  Co.  1 Giff.  683. 
In  this  province,  by  the  7 Wm.  IV.,  ch.  3,  sec.  20,  continued 
in  the  R.  S.  O.  ch.  50,  sec.  266,  we  have  allowed,  and  con- 
stantly do  allow,  interest  when  they  would  not  have 
allowed  it  and  do  not  allow  it  in  England  under  their  Act. 

In  England  it  is  enacted,  among  other  provisions  with 
respect  to  interest,  by  the  Act  3 & 4 W.  IV.,  ch.  42,  that  “in- 
terest shall  be  payable  in  all  cases  in  which  it  is  now  payable 
by  law but  we  have  added,  “ or  in  which  it  has  been 
usual  for  a jury  to  allow  it.”  That  is,  whether  there  has 
been  a demand  in  writing  made  for  it  or  not,  or  whether 
the  sum  is  a sum  certain  or  not.  Yet  it  is  only  theory  that 
can  allow  it.  And,  if  it  is  to  come  before  the  taxing  officer, 
he  must  be  expressly  empowered  to  entertain  and  to 
determine  it  by  the  order  of  reference. 

If  the  case  had  been  as  fully  argued  before  the  learned 
Master  in  Chambers  as  it  was  before  me,  and  the  reference 
to  the  same  authorities  made,  he  would  have  had  the  case 
more  fully  before  him,  and  it  is  probable  an  appeal  from 
him  would  not  have  been  necessary.  There  are  many 
cases  against  the  allowance  of  interest  to  attorneys  upon 
their  bills,  and  Pulling’s  Law  of  Attorneys  lays  down  the 
law  from  these  cases  so  broadly  that  upon  the  case  as  it  was 
presented  to  the  Master  he  was  right  in  declining  to  make 
the  order  which  was  asked  for. 

I must  make  the  order  allowing  the  question  of  interest 
to  be  referred  to  and  determined  by  the  Master,  as  a jury 
upon  the  trial  of  this  case  would  determine  it,  or  be  advised 
or  directed  to  determine  it.  There  are  no  costs  on  this 
motion. 
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Wiltsey  y.  Ward. 

Division  Court — Appeal — Prohibition. 

No  case  exists  for  prohibition  to  a Division  Court,  pending  an  appeal  from 

that  Court  to  the  Court  of  Appeal,  under  43  Vic.  ch.  8,  0. 

[February  21,  1882. — Cameron , J.] 

This  was  an  application  on  behalf  of  the  defendant,  in  a 
suit  brought  against  him  by  the  plaintiff  in  the  Seventh 
Division  Court  of  the  United  Counties  of  Leeds  and 
Grenville,  to  prohibit  the  said  Court  from  further  pro- 
ceeding in  the  said  suit,  on  the  ground  that  the  plaintiff* ’s 
alleged  cause  of  suit  was  not  within  the  jurisdiction  of  the 
Division  Court. 

The  plaintiff  sued  to  recover  the  amount  of  $140  on  the 
following  instrument : 

“Elmsley,  July  6th,  1881 

“ Received  from  Mr.  Richard  Wiltsey  an  order  from 
Chauncey  Blanchard  ordering  me  to  pay  him  the  sum  of 
$140,  which  is  accepted  on  the  following  conditions,  pro- 
viding he  carries  out  his  agreement  with  me  as  cheese 
maker. 

“Michael  Ward.” 

The  case  was  tried  before  Herbert  Stone  McDonald, 
Esquire,  Judge  of  the  County  Court  of  the  United  Counties 
of  Leeds  and  Grenville,  in  the  said  Division  Court,  and  a 
jury;  the  question  submitted  to  the  jury  being,  whether 
Chauncey  Blanchard  had  performed  his  agreement.  The 
terms  of  this  agreement  did  not  appear  in  the  papers,  but 
it  is  stated  in  an  affidavit  filed  that  he  was  to  serve  the 
defendant  as  a cheese-maker  for  the  season  for  $250. 

The  trial  took  place  on  the  10th  day  of  January,  1882, 
and  resulted  in  a verdict  in  favour  of  the  plaintiff*  for  the 
amount  claimed. 

The  defendant  applied  to  the  learned  Judge  in  due  time 
for  a new  trial  on  the  weight  of  evidence,  and  on  the 
ground  of  surprise. 
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The  Judge  refused  to  grant  a new  trial,  from  which 
decision  the  defendant  gave  notice  of  appeal  to  the 
Court  of  Appeal,  and  filed  an  appeal  bond,  which  was 
allowed  by  the  Judge  on  the  10th  day  of  February,  the 
defendant  having  obtained  ten  days’  time  to  perfect  his 
appeal. 

The  proceedings  in  appeal  were  still  pending,  the  case 
not  yet  having  been  brought  to  a hearing. 

On  the  14th  February,  1882,  the  defendant  made  this 
application  for  a writ  of  prohibition. 

Aylesworth,  on  behalf  of  the  plaintiff,  shewmd  cause, 
and  contended  that  the  case  being  now  in  the  Court 
of  Appeal,  the  defendant  could  not  apply  for  prohibi- 
tion to  the  Division  Court ; and  on  the  merits,  if  the 
application  could  be  entertained,  the  Court  had  juris- 
diction, the  plaintiff’s  claim  being  ascertained  by  the 
signature  of  the  defendant,  and  the  fact  that  it  became 
necessary  to  prove  the  performance  of  Blanchard’s  agree- 
ment to  entitle  the  plaintiff  to  recover,  did  not  make  the 
amount  recoverable  uncertain.  That  Was  fixed  and  ascer- 
tained by  the  signature  of  the  defendant.  Fie  further 
contended  that  the  jurisdiction  of  the  Court  was  not 
objected  to  at  the  trial. 

6r.  McDonald,  contra,  contended  that  the  claim  upon  its 
face  shewed  the  want  of  jurisdiction,  as  it  was  not  possible 
for  the  plaintiff  to  recover  without  going  outside  of  the 
paper  signed  by  the  defendant;  and  that  the  statute  only 
contemplated  the  Division  Court  having  jurisdiction  beyond 
$100  where  the  signature  of  the  defendant  created  an 
indebtedness  without  extrinsic  proof,  and  if  extrinsic  proof 
was  required  to  establish  the  indebtedness,  other  than  the 
mere  proof  of  signature,  the  Court’s  jurisdiction  is  still 
limited  to  $100:  that  the  proceedings  in  appeal  did  not 
deprive  the  defendant  of  his  right  to  prohibition,  as  the 
suit  was  still  in  the  Division  Court,  and  not  removed 
therefrom. 


28 — VOL.  IX  O.P.R. 


218 


ONTARIO  PRACTICE  REPORTS. 


Cameron,  J. — I am  of  opinion  that  the  proceedings  in  ap- 
peal have,  while  they  are  pending,  virtually  removed  the  case 
from  the  Division  Court ; and  as  there  is  no  right  in  that 
Court  further  to  proceed,  it  must  be  assumed,  till  the  con- 
trary is  made  to  appear,  that  no  further  proceedings  will 
be  taken  therein  in  the  said  cause  until  authorized  by  the 
order  and  judgment  of  the  Court  of  Appeal,  and  so  no 
case  for  prohibition  at  present  exists.  Whether  the  Court 
of  Appeal  can  deal  with  the  question  of  jurisdiction,  under 
section  21  of  ch.  8,  43  Vic.,  will  be  for  the  defendant’s 
counsel  to  consider  in  framing  his  grounds  of  appeal,  and 
that  Court  to  determine. 

As  to  whether  the  Division  Court  has  jurisdiction,  I 
refrain  from  expressing  any  opinion;  but  I deem  the 
question  of  so  much  importance,  that  in  refusing  the  writ 
of  prohibition  I reserve  to  the  defendant  the  right  of 
renewing  his  application  after  the  determination  of  the 
proceedings  in  Appeal,  if  that  Court  declines  to  consider 
the  question  of  jurisdiction  open  to  the  defendant  on  the 
appeal;  and  I dismiss  the  application,  without  costs. 

I have  assumed,  in  the  conclusion  that  I have  arrived 
at,  that  sections  17,  20,  and  21,  of  the  43  Vic.  ch.  8,  are  in 
effect  the  same  as  sections  41  and  42  of  ch.  43,  R.  S.  0.,  in 
their  operation,  and  stay  the  proceedings  in  the  Division 
Court,  as  that  would  seem  to  have  been  the  effect  given 
to  appeals  from  the  County  Court,  though  in  neither  is  it 
in  terms  declared  an  appeal  shall  have  that  effect.  There 
is  this  difference  between  appeals  from  the  County  Court 
and  appeals  from  the  Division  Court : in  the  former;  the 
original  pleadings  and  papers  are  certified  to  the  Court  of 
Appeal,  and  nothing  remains  in  the  County  Court  upon 
which  proceedings  could  be  taken, — while  in  the  latter,  the 
original  papers  remain  in  the  Court,  and  copies  only  are 
certified  to  the  Court  of  Appeal.  But  1 do  not  think  this 
difference  can  alter  the  clear  intention  of  the  Legislature, 
which  was,  that  until  an  appeal  is  decided,  the  Court 
appealed  from  is  prohibited  from  proceeding  to  enforce  its 
decision.  When  it  was  provided  that  the  Judge  might  stay 
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proceedings  for  ten  days  to  enable  the  appellant  to  perfect 
his  security,  it  would  be  absurd  to  say,  when  the  object  of 
the  stay  of  proceedings  had  been  accomplished  by  the 
perfecting  of  the  security,  and  the  time  allowed  for  that 
purpose  had  elapsed,  the  party  could  proceed  in  the  Court 
appealed  from.  If  he  could,  the  stay  of  proceedings  was 
idle,  and  to  no  purpose. 


Davis  v.  Wickson. 

Examination  of  Parties. 

[April  1,  1882. — The  Master  in  Chambers .] 

The  action'  was  brought  to  set  aside  a judgment  as 
fraudulent. 

The  writ  issued  from  the  Chancery  Division.  The  plain- 
tiff took  out  an  appointment  for  the  examination  of  the 
defendant  after  the  delivery  of  the  statement  of  defence, 
but  before  the  close  of  the  pleadings. 

D.  E.  Thomson  moved  to  set  aside  the  appoi  ntment,  copy, 
and  service,  on  the  grounds  : (1)  That  the  former  Chancery 
practice  does  not  apply,  as  the  “ statement  of  defence”  of 
the  O.  J.  A.  is  not  the  same  as  the  “ answer”  under 
the  former  Chancery  practice,  the  latter  being  sworn 
to  by  the  defendants.  (2)  That  the  former  Chancery 
practice  is  intended  to  apply  not  to  cases  in  the  Chancery 
Division,  but  to  cases  which  would  formerly  have  been 
brought  in  the  Court  of  Chancery:  that  this  is  a case 
which  might  have  been  brought  in  the  Common  Law  Courts, 
and  that  the  former  Common  Law  practice  is  applicable. 

Wardrop  shewed  cause. 

The  Master  in  Chambers  held  that  the  former  Chancery 
practice  must  apply  to  actions  in  the  Chancery  Division  in 
the  case  of  examinations  for  discovery.  Rule  219  O.  J.  A. 
refers  to  an  existing  practice  which  is  not  repealed  by  the 
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Keefe  v.  Ward. 

Jurisdiction  of  Master . 

[April  5,  1882.  — The  Master  in  Chambers .] 

H.  Symons  moved  for  an  order  for  the  committal  of  one 
of  the  defendants  for  non-production  of  documents,  and 
urged  that  the  Master  in  Chambers  had  the  right  to  com- 
mit under  Rule  420  0.  J.  A.,  which  vests  in  that  officer  the 
powers  of  the  Referee  in  Chambers  of  the  Court  of  Chancery. 

The  Master  in  Chambers  held  that  matters  relating  to 
the  liberty  of  the  subject  having  been  excepted  from  the 
jurisdiction  of  the  Clerk  of  the  Crown  and  Pleas  under  the 
former  practice,  are  still  beyond  his  jurisdiction  by  Rule 
420,  0.  J.  A. 


McDonald  v.  Field. 

Settlement  of  a suit — Powers  of  a solicitor. 

It  is  within  the  power  of  a solicitor  to  settle  a suit  on  behalf  of  his  client, 
where  the  settlement  is  in  good  faith. 

Overruled  by  the  Divisional  Court  of  C.  P. 

[April  5,  1882. — The  Master  in  Chambers .] 

In  the  spring  of  1881,  this  action  was  tried,  and  the  jury 
disagreed.  During  the  progress  of  the  suit  several  offers  of 
settlement  were  made  by  the  plaintiff’s  solicitor.  Notice  of 
trial  was  given  for  the  Fall  Assizes.  The  defendant  finally 
settled  the  suit  with  the  plaintiff’s  solicitor  by  paying  $50, 
and  giving  his  note  for  $75,  at  three  months.  At  the 
maturity  of  the  note  defendant  paid  the  $75,  and  the  plain- 
tiff’s solicitor  wrote  acknowledging  the  receipt  of  the  money 
“ which  I accept  as  far  as  I have  power  to  accept  it  in 
settlement  of  the  suit  of  McDonald  against  you.  As  I 
informed  you,  McDonald  objects  to  this  and  denies  my 
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right  to  settle.  He  has  demanded  a statement  from  me,  and 
I am  about  to  render  one  to  him.  Meantime  the  money 
must  be  in  abeyance  or  suspense,  and  if  it  turns  out  that 
McDonald  has  the  right  to  go  on,  and  pays  me  my  costs 
and  charges  as  his  attorney,  I will  of  course  refund  you 
the  money  you  have  paid,  and  I undertake  that  the  pay- 
ment by  you,  which  was  made  by  you  and  received  by  me 
in  good  faith,  shall  in  no  way  prejudice  you.” 

Nothing  further  was  done  in  the  suit  till  the  31st  of 
March,  1882,  when  an  order  was  made  changing  the  solici- 
tor, and  the  new  attorney  gave  notice  of  trial,  and  on  the 
same  day  the  former  attorney  wrote  to  defendant  offering 
to  return  the  $125.  By  leave,  short  notice  of  motion  was 
served  to  stay  proceedings. 

J.  E.  McDougall  opposed  the  motion,  contending  that  the 
plaintiff’s  solicitor  had  no  right  to  settle  the  suit  expressly 
against  his  client’s  wishes  : that  the  plaintiff  repudiated 
the  settlement  upon  its  being  made  known  to  him,  and 
therefore  it  was  not  binding  on  the  plaintiff. 

T.  Caswell , for  the  motion,  contended  that  the  suit  was 
settled  and  ended  on  4th  October,  1881 : that  the  plaintiff’s 
solicitor  had  power  then  to  settle  it : that  the  plaintiff’s 
repudiation  of  that  power  was  never  communicated  to 
defendant,  or  any  hint  of  it,  until  the  letter  was  written 
acknowledging  the  receipt  of  $75 ; that  even  if  the  plaintiff 
had  refused  to  permit  his  solicitor  to  settle  the  suit  and  had 
not  communicated  that  fact  to  defendant,  the  settlement 
with  defendant  would  have  been  good  and  binding.  He 
quoted  Chown  v.  Parrott,  14  C.  B.  N.  S.  74  ; Prestwick  v. 
Poley,  18  0.  B.  N.  S.  806 ; Butler  v.  Knight , L.  R.  2 Ex. 
109;  Bailey  v.  Bailey , 2 Ch.  Chamb.  R.  58;  Wilson  v.  Cor- 
poration of  Huron  & Bruce,  11  U.  0.  C.  P.  548  ; Re  Wood, 
Ex  parte  Wenham,  21  W.  R.  104. 

The  Master  in  Chambers. — I think  the  settlement  is 
quite  within  the  power  of  the  attorney.  Its  bona  fides  I do 
not  doubt,  and  beyond  this  the  attorney  had  reason  to  think 
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that  the  arrangement  would  not  he  disagreeable  to  his  client. 
This  was  by  communication  from  the  plaintiff  himself.  It 
makes  no  difference  that  afterwards,  at  the  payment  of  the 
note  given  by  the  defendant,  the  plaintiff’s  attorney  sug- 
gested that  it  was  subject  to  the  approval  of  his  client.  The 
contract  took  effect,  if  ever,  in  October,  when  it  was  made. 
I refer  to  Strauss  v.  Francis , L.  R.  1 Q.  B.  379 ; Ex 
parte  Wenham,  21  W.  R.  101 ; Prestwick  v.  Poley , 18  C. 
B.  N.  S.  806.  I think  the  law  is  clear,  nor  can  it  be  said 
that  this  settlement  was  not  beneficial  to  the  plaintiff.  A 
jury  had  disagreed,  and  I think  it  was  at  any  rate  done 
for  the  best.  I must  stay  the  proceedings,  with  costs.* 


Davis  v.  Murray. 

Place  of  trial — Change — Convenience. 

Where  the  cause  of  action  arose,  and  the  defendant  resided  at  Pembroke, 
and  the  writ  in  the  action  was  issued  at  Pembroke,  but  the  plaintiff 
advisedly  proposed  to  have  the  action  tried  at  Kingston,  alleging  that 
he  could  not  obtain  a fair  trial  from  a jury  at  Pembroke,  owing  to  the 
influence  of  the  defendant  in  that  county. 

Held,  on  appeal,  reversing  the  decision  of  the  local  Judge  at  Pembroke, 
that  the  defendant  should  not  succeed  in  having  the  place  of  trial 
changed  from  Kingston  to  Pembroke,  as  upon  the  affidavits  filed 
he  did  not  shew  such  a preponderance  of  convenience  in  favour  of 
Pembroke,  as  to  warrant  depriving  plaintiff  of  his  right  to  choose  the 
venue. 

[May  16,  1882. — Cameron,  J.] 

This  was  a motion  by  way  of  appeal  from  an  order  made 
by  His  Honour  John  Deacon,  Esq.,  Local  Judge  of  this 
Court  at  Pembroke,  made  on  the  3rd  day  of  March,  1882, 
directing  that  the  place  of  trial  proposed  by  the  plaintiff 
in  this  case,  namely  Kingston,  should  be  changed  to  Pem- 
broke, in  the  county  of  Renfrew. 

The  grounds  presented  to  the  learned  Local  Judge  were 

* This  judgment  was  overruled  by  the  Divisional  Court  of  Common 
Pleas. 
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shortly  stated  as  follows : — that  the  plaintiff’s  and  defen- 
dant’s solicitors  carry  on  their  business  in  Pembroke : that 
the  writ  by  which  the  action  was  commenced  was  sued  out 
of  the  proper  office  at  Pembroke : that  the  cause  of  action 
arose  at  the  said  town  of  Pembroke : that  the  defendant  is 
a merchant  residing  at  and  carrying  on  business  there  : 
that  for  several  weeks  before  the  commencement  of  the 
action,  and  until  the  19th  January,  1882,  the  plaintiff 
resided  and  carried  on  business  there  also,  and  is  so  des- 
cribed in  the  writ  of  summons  by  which  the  action  was 
commenced : that  the  defendant  will  be  a material  witness 
on  his  own  behalf : that  the  defendant  intended  to  call  the 
following  witnesses — John  L.  Murphy,  David  Lillie,  John 
Hayman,  James  Thibodeau,  Eugene  Bedard,  William  Lesslie 
Grey,  and  Charles  Blair  Jones,  all  of  whom  reside  in  the 
town  of  Pembroke.  These  facts  were  shewn  in  an  affidavit 
made  by  the  plaintiff’s  attorney,  which  further  set  out 
circumstances  from  wdiich  it  might  appear  that  it  would 
be  very  inconvenient  and  prejudicial  to  these  witnesses 
to  have  to  attend  the  trial  of  the  case  at  Kingston.  There 
was  nothing  special  in  the  circumstances  that  would  not  be 
applicable  to  any  witness  engaged  in  business.  It  was 
further  shewn  that  it  would  be  less  expensive  and  more 
convenient  to  try  the  action  at  Pembroke,  where,  according 
to  the  belief  of  the  plaintiff’s  solicitor,  it  could  be  fairly 
and  impartially  tried.  The  defendant,  in  an  affidavit  also 
filed  in  support  of  the  application  before  the  Local  Judge, 
also  swore  to  the  above  facts,  and  made  the  additional 
statement  that  he  had  a good  defence  to  the  action  on  the 
merits:  that  if  the  plaintiff  recovered  at  all  he  would  not 
recover  more  than  nominal  damages,  or  some  small  and 
trifling  sum:  that  he  believed  the  action  was  being  carried 
on  against  him  for  the  purpose  of  harassing  and  annoying 
him,  and  with,  the  intention  of  compelling  him  to  incur  great 
expense  in  defending  himself,  or,  in  the  alternative,  paying 
an  exorbitant  sum  of  money  to  the  plaintiff : that  from 
enquiries  he  had  made,  and  from  his  own  knowledge  of  the 
plaintiff,  he  believed  the  plaintiff  was  not  possessed  of  any 
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property  out  of  which  the  costs  of  the  defence  could  be 
made. 

In  shewing  cause,  an  affidavit  of  the  plaintiff’s  attorney 
was  filed,  in  which  he  swore  that  at  the  commencement  of 
the  suit  he  advised  the  plaintiff  it  would  be  impossible  to 
obtain  a fair  trial  before  a jury  at  Pembroke — that  the 
venue  should  be  laid  elsewhere  ; whereupon  the  plaintiff 
informed  him  that  he  was  going  to  reside  at  Kingston,  and 
Kingston  was  therefore  selected  as  the  place  of  trial,  where 
neither  plaintiff  nor  defendant  were  known  to  the  jurors 
who  would  be  probably  called  on  to  try  the  cause : that  he 
believed  a fair  and  impartial  trial  could  not  be  obtained 
before  a jury  at  the  Pembroke  Assizes  for  the  following 
reasons  : the  defendant  has  been  engaged  in  a large  business 
as  a general  store-keeper,  cattle  buyer,  grain  buyer,  and 
lumber  merchant  in  the  town  of  Pembroke,  and  has  for 
many  years  been  actively  engaged  in  politics,  and  has 
during  the  past  ten  or  fifteen  years  been  engaged  in  no  less 
than  five  political  contests  in  the  county  of  Renfrew,  either 
for  the  Local  Legislature  or  the  House  of  Commons,  and  is 
now  the  sitting  member  in  the  Local  Legislature  for  the 
north  riding  of  the  county  : that  his  extensive  commercial 
relations  with  the  people  of  the  county,  the  fact  that  large 
numbers  of  them  are  indebted  to  the  defendant  and  look 
to  him  as  the  purchaser  of  their  cattle,  grain,  and  produce, 
and  the  further  fact  that,  as  local  member,  he  is  annually 
entrusted  by  the  government  with  the  actual  expenditure 
of  the  grants  of  colonization  money  in  the  riding,  amounting 
to  several  thousands  of  dollars,  all  tend  to  render  the  defen- 
dant very  popular  among  that  class  of  the  community  from 
which  the  jury  panels  are  drawn,  so  much  so  that  he 
believed  no  jury  could  be  empanelled  at  Pembroke  that  did 
not  compose  a number  of  defendant’s  friends  and  customers  : 
that  for  these  and  other  reasons  he  was  so  convinced  that 
the  plaintiff*,  who  is  a stranger  in  the  county,  could  not 
obtain  a fair  trial  before  a jury  at  the  Pembroke  Assizes  : 
that  in  the  event  of  the  venue  being  changed  he  could  not 
advise  the  plaintiff  to  bring  the  case  on  for  trial  at  the 
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Pembroke  Assizes:  that  he  anticipated  from  the  beginning 
of  this  action  that  the  defendant  would  endeavor  to  have 
the  venue  changed  so  as  to  have  the  issues  tried  before  a 
jury  of  the  county,  and  when  the  plaintiff  was  leaving 
Pembroke  he  asked  the  plaintiff  to  authorize  him  to  consent 
to  change  the  venue  to  Pembroke  on  condition  that  the 
defendant  would  consent  to  strike  out  the  jury  notice  if 
any  should  be  given  : that  the  plaintiff  so  instructed  him, 
and  the  defendant’s  solicitor  having  asked  him  to  consent 
to  a change  of  the  venue  to  Pembroke  he  said  he  would  if 
the  jury  notice  was  struck  out,  and  the  case  brought  to 
trial  before  a Judge  at  the  Pembroke  Assizes : that  the 
defendant’s  solicitor  refused  and  subsequently  made  this 
application:  that  he  did  not  make  the  proposition  to 
change  the  venue  and  strike  out  the  jury  notice  because  he 
believed  the  defendant  entitled  to  have  the  venue  changed, 
but  simply  because  he  wished  to  avoid  the  expense  of  an 
application  like  the  present  and  at  the  same  time  obtain  a 
chance  of  a fair  and  impartial  trial : that  he  is  advised  and 
believes  that  the  plaintiff  has  a good  and  just  cause  of' 
action  against  the  defendant  and  is  entitled  to  substantial 
damages : that  he  is  advised  and  believes  that  the  plaintiff 
intends  to  subpoena  as  necessary  and  material  witnesses  on 
his  behalf  George  Virtue,  of  Toronto,  John  L.  Murphy, 
David  Little,  and  Doctor  W.  L.  Gray,  witnesses  named  in 
the  affidavit  of  the  plaintiff  (should  be  defendant),  who 
reside  at  Pembroke ; and  the  plaintiff,  and  he  believes  his 
wife,  who  resides  at  Kingston,  will  be  necessary  and 
material  witnesses  on  his  behalf : that  he  believes  the  appli- 
cation is  made  by  the  defendant  in  order  to  obtain  a jury 
as  favourable  as  possible  to  him,  and  not  for  the  purpose  of 
saving  expense : that  he  believed  neither  John  L.  Murphy, 
David  Lillie,  Doctors  Gray  and  Bedard,  nor  John  Hayman 
would  suffer  any  irreparable  loss  or  damage  by  being 
compelled  to  attend  at  the  Kingston  Assizes. 

An  affidavit  made  by  the  plaintiff  was  filed  to  the  same 
effect  as  his  solicitor’s,  and  in  which  the  plaintiff  swore 
that  the  suit  was  not  brought  to  harass  the  defendant,  but 
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for  the  purpose  of  getting  damages  for  an  assault  com- 
mitted upon  him  by  the  defendant,  whereby  he  was  injured 
and  prevented  for  some  weeks  from  carrying  on  his  busi- 
ness; and  it  was  therein  further  stated  that  the  defendant 
had,  in  addition  to  his  store  in  Pembroke,  two  large  branch 
stores,  and  employs  a large  number  of  farmers  with  their 
teams,  and  otherwise,  in  his  shanties. 

Charles  Blair  Jones,  named  as  a witness  required  by  him 
in  the  defendant’s  affidavit,  also  made  an  affidavit  in  which 
he  swore  that  he  knew  of  no  evidence  that  he  could  give 
in  the  suit  on  behalf  of  either  party,  and  he  had  not  been 
asked  by  either  to  give  evidence  in  the  matter. 

In  reply  was  read  an  affidavit  by  the  defendant’s  solicitor, 
that  the  plaintiff,  at  the  time  of  the  assault,  boarded  with 
Charles  Blair  J ones,  and  from  what  defendant  had  learned 
from  Jones  of  the  state  of  plaintiff’s  health  after  the  assault, 
he  believed  the  said  Jones’s  evidence  would  be  material 
for  the  defendant : that  Renfrew  is  one  of  the  largest 
counties  in  Ontario : that  there  were  only  twenty-eight  of 
the  panel  of  petit  jurors  from  the  north  riding  of  the 
county  summoned  for  the  ensuing  assizes : that  there  will 
not  be  more  than  seven  cases  and  two  criminal  cases  of 
not  a serious  nature  : that  there  is  usually  a larger  number 
of  civil  and  criminal  cases  at  Kingston : that  he  does  not 
consider  the  defendant  so  popular  as  the  plaintiff  and  his 
solicitor  seem  to  think,  as  he  has  only  been  successful  once 
since  the  fall  of  1869,  notwithstanding  his  attempts  to  be 
elected  to  either  chamber : that  he  believes  there  is  no 
ground  for  the  belief  that  a fair  and  impartial  trial  cannot 
be  had  at  Pembroke  : that  the  county  of  Renfrew  furnishes 
as  intelligent,  upright,  reliable,  petit  jurors  as  any  county  in 
Ontario. 

Also  an  affidavit  of  John  L.  Murphy,  of  the  incon- 
venience it  would  be  to  him  to  attend  the  Assizes  at 
Kingston,  owing  to  his  being  engaged  in  superintending 
the  building  of  several  tugs  at  different  points  on  the 
\ ttawa  river,  and  that  he  had  no  partner  in  the  business 
or  other  person  who  could  superintend  the  work  for  him. 
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Cameron,  J. — I am  of  opinion  the  venue  ought  not 
to  have  been  changed  on  the  material  presented 
before  the  learned  local  Judge.  Apart  from  the 
question  as  to  whether  a fair  trial  could  be  obtained  at 
Pembroke,  in  the  county  of  Renfrew,  from  the  position 
and  influence  of  the  defendant  in  that  county,  the  prepon- 
derance of  convenience  is  by  no  means  so  strong  as  to 
justify  a change  on  that  ground  alone,  if  regard  is  to  be 
paid  to  previous  decisions.  Before  the  coming  into  force 
of  the  Judicature  Act  of  1881,  the  place  where  the  cause 
of  action  arose  had  a much  more  important  bearing  on 
the  question  of  change  of  venue  than  it  has  now.  That 
Act,  by  Rule  254,  gives  a plaintiff  the  right  to  lay  the 
venue  in  any  manner  of  action,  except  ejectment,  where 
he  pleases,  but  gives  to  a Judge  the  power  of  ordering 
the  place  of  trial  to  be  changed.  The  power  thus  given 
to  a Judge  is  not  to  be  used  arbitrarily.  He  is  not,  simply 
because  he  wills  it,  to  deprive  the  plaintiff  of  the  clear 
right  accorded  to  him  of  selecting  the  place  of  trial.  The 
grounds  that  furnish  reason  for  making  the  change  now 
are  two — a preponderance  of  convenience,  embracing  the 
consideration  of  expense,  not  a bare,  but  substantial  pre- 
ponderance— and  that  a fair  or  impartial  trial  cannot  be 
had  in  the  place  selected.  Tried  by  this  standard,  the 
authorities  are  against  the  change  in  this  case.  It  appears 
that  the  defendant  has  seven  witnesses  besides  himself,  all 
residing  in  Pembroke,  making  eight  in  all,  and  the  plain- 
tiff, besides  himself  and  wife,  one  who  resides  at  Toronto ; 
thus  the  defendant  has  five  more  witnesses  than  the 
plaintiff.  The  amount  of  additional  costs  in  taking  the 
eight  witnesses  to  Kingston  over  the  three  to  Pembroke  is 
not  specifically  stated. 

In  Noad  v.  Noad,  6 P.  R.  50,  Blake,  V.  C.,  refused  to 
chang  the  venue,  on  the  ground  of  preponderance  of 
convei.  . ce,  where  the  plaintiff  had  two  witnesses  at 
Kings1-  : where  the  venue  was  laid,  and  the  defendant 
five  or  s.'\  residing  at  Toronto,  to  which  he  desired  to 
make  the  change.  The  learned  Vice  Chancellor  said : — 
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“ In  motions  to  change  the  venue,  the  locality  of  the  cause 
of  action  has  in  this  Court  (Chancery)  never  been  very 
much  regarded.  The  question  was  fully  considered  at  a 
time  when  liberty  was  given  to  a plaintiff  to  file  his  bill 
where  he  pleased,  and  then  it  was  held  that  the  reference 
under  the  decree  was  to  be  in  ordinary  cases  to  the  Master 
in  whose  office  the  bill  was  filed  (see  Macara  v.  Gwynne,  3 
Gr.  310),  and  a very  large  preponderance  of  convenience 
had  to  be  shewn  to  change  a reference  once  made.  The 
same  principle  is  applicable  to  motions  to  change  the 
venue,  and  I do  not  see  such  a preponderance  of  con- 
venience in  this  instance ; for  upon  the  evidence  I must 
conclude  that  there  are  for  the  plaintiff  two  witnesses 
resident  at  Kingston,  and  for  the  defendant  five  or  six 
resident  at  Toronto.  It  is  quite  impossible,  as  a general 
rule,  to  enter  into  the  investigation  whether  one  class  of 
witnesses  will  be  more  injured  than  another  by  absence 
from  home.  There  is  a difference  in  the  case  of  a public 
officer,  as  is  shewn  in  Fisken  v.  Smith,  2 Chy.  Chamb.  491, 
but  between  private  individuals  this  cannot  be  taken  into 
consideration.” 

In  Gilmour  v.  Strickland,  6 P.  R 254,  the  learned  Clerk 
of  the  Crown  and  Pleas  in  Chambers  held  that  the  fact 
that  the  plaintiff  and  defendant  both  resided  in  Peter- 
borough, and  the  defendant  had  fourteen  witnesses  residing 
in  or  near  Hastings  where  the  venue  was  laid,  did  not 
disclose  such  a preponderance  of  convenience  as  to  warrant 
a change  of  venue  being  ordered.  This  decision  was  upheld 
by  Hagarty,  C.  J.,  on  an  appeal,  following  the  rule  as  laid 
down  in  Church  v.  Barnett , 40  L.  J.  N.  S.  130;  L.  R 6 C. 
P.  116,  where  Willes,  J.,  in  delivering  judgment,  said: 
“The  plaintiff  has  a right  generally  to  lay  his  venue  where 
he  thinks  proper;  and  when  he  has  not  exercised  a capri- 
cious choice,  it  is  to  be  considered  that  he  has  exercised  a 
right,  and  it  lies  on  the  defendant  to  shew  that  the  pre- 
ponderance of  convenience  is  in  favour  of  trying  the  case 
where  the  cause  of  action  arose,  rather  than  at  the  place 
where  the  plaintiff  has  laid  the  venue.” 


DAVIS  V.  MURRAY. 


229 


In  giving  judgment  on  application  to  change  the  venue 
in  Diamond  v.  Gray  et  al .,  5 P.  R.,  at  p.  35,  Gwynne,  J., 
said : “ When  the  ground  of  the  application  is  the  expense 
attending  the  trial  in  the  county  where  the  venue  is  laid, 
the  preponderance  of  convenience  must  he  very  great  ” 
Referring  to  Thornhill  v.  Oastler,  7 Scott  272,  wherein 
Tindal,  J.,  says  : The  plaintiff’s  right  in  a transitory 

action  to  lay  the  venue  where  he  pleases  is  undoubted, 
and  before  we  deprive  him  of  it  we  must  be  clearly  satis- 
fied that  justice  cannot  be  done  between  the  parties  unless 
we  do  so.” 

Upon  the  question  then  of  mere  preponderance  of  con- 
venience, I think  the  learned  Local  Judge  ought  to  have 
discharged  the  defendant’s  application.  But  when  it  was 
shewn  in  addition  by  the  plaintiff  that  the  right  he  had  to 
select  the  place  of  trial,  was  not,  as  Willes,  J.,  puts  it  in 
Church  v.  Barn ett,  exercised  capriciously,  but  upon  a grave 
apprehension  that  from  the  influential  position  and  busi- 
ness connections  of  the  defendant  in  the  county,  the 
plaintiff,  a stranger,  could  not  obtain  a fair  trial  if  he  laid 
the  venue  in  Renfrew,  it  is  difficult,  in  the  absence  of  the 
views  of  the  learned  Judge,  to  understand  upon  what 
reasoning  he  arrived  at  the  conclusion  the  plaintiff  should 
be  deprived  of  his  right  of  selection.  It  is  not  necessary 
to  determine  whether  if  the  defendant  had  been  suing  the 
plaintiff  and  laid  the  venue  in  Renfrew,  the  facts  shewn 
would  be  sufficient  to  deprive  him  of  his  right  to  have  the 
trial  take  place  there.  I should  require  to  know  something 
more  of  the  population  of  the  county,  whether  sparsely 
settled,  and  the  position  of  the  defendant’s  stores,  with 
regard  to  the  more  populous  portions,  extent  and  nature 
of  the  employment  of  farmers  and  their  teams,  the  manner 
in  which  the  colonization  money  said  to  pass  through  the 
defendant’s  hands  for  distribution,  that  is,  what  power  he 
can  exercise  in  selecting  the  points  of  expenditure,  before 
determining  whether  the  chance  of  the  defendant  getting 
a fair  trial  could  be  so  imperilled  as  to  warrant  the  depri- 
vation of  the  plaintiff  in  that  case  of  a right.  But  when 
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the  circumstances  shewn  in  the  affidavits  are  only  advanced 
in  support  of,  and  not  against  an  existing  right,  the  pre- 
ponderance of  convenience  and  expense,  the  latter  being  in 
fact  a part  of  the  consideration  of  the  question  of  con- 
venience in  the  face  of  the  defendant’s  refusal  to  waive  his 
right  to  a jury,  would  have  to  be  far  greater  than  it 
possibly  can  be  in  this  case  to  warrant  a change  in  the 
place  of  trial  against  the  will  of  the  plaintiff,  and  thereby 
subject  him  to  the  risk  of  the  influence  to  his  prejudice  of 
the  defendant  in  the  county  of  Renfrew  as  the  plaintiff 
and  his  solicitor  apprehend  it,  whether  their  apprehension 
is  fully  supported  by  the  facts  or  not. 

For  my  own  part,  I can  easily  understand  how  the 
position  of  the  defendant  charged  with  an  act  which,  if 
the  plaintiff’s  view  of  it  can  be  sustained  in  evidence, 
would  reflect  some  discredit  upon  the  county,  coupled 
with  an  extensive  business  connection,  making  him  the 
creditor  of  a great  many,  together  with  his  influence  over 
sections  by  the  power  to  expend  public  money  therein, 
might  seriously  interfere  with  the  due  and  unprejudiced 
trial  of  the  plaintiff’s  case;  and  that  being  so,  whether  the 
defendant’s  position  would  really  affect  the  fair  trial  of  the 
case  or  not,  quite  sufficient  in  my  judgment  is  presented  to 
prevent  a Judge  from  subjecting  the  plaintiff  to  the  risk 
of  being  so  prejudiced  by  ordering  a change  to  be  made  in 
the  place  of  trial. 

The  appeal  against  the  order  of  the  learned  Judge 
should  therefore  be  allowed,  with  costs  to  be  costs  in  the 
cause  to  the  plaintiff*  in  any  event,  the  said  order  to  be 
rescinded,  and  the  original  summons  discharged  with  costs 
as  aforesaid.  There  is  no  doubt  there  will  be  somewhat 
greater  convenience  in  the  trial  of  the  action  at  Pembroke, 
though  not  enough  to  authorize  the  change  of  venue  under 
the  circumstances  of  the  case ; and  as  the  plaintiff  pro- 
fessed a willingness  to  have  the  trial  take  place  there,  if 
the  same  were  had  before  a Judge  without  a jury,  I order, 
in  the  event  of  the  defendant  consenting  to  waive  his 
right  to  a jury  by  Thursday,  the  16th  March  instant,  and 
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accepting  two  days1  notice  of  trial  for  the  Sittings  of  the 
High  Court  of  Justice  for  the  trial  of  causes  on  the  20th 
March  instant,  the  said  order  of  the  learned  local  Judge 
do  stand,  and  that  the  trial  in  this  case  be  had  before  the 
Judge  who  shall  hold  the  said  Court  without  a jury,  and 
the  jury  notice  be  struck  out,  the  costs  of  the  appeal  to 
be  as  above  provided,  notwithstanding  the  said  order  is 
allowed  to  stand. 

With  reference  to  the  question  of  inconvenience  to 
particular  witnesses  in  having  to  go  to  Kingston,  I have 
above  given  the  views  of  Vice-Chancellor  Blake  in  Noad  v. 
Noad,  in  which  I fully  concur,  as  indicating  the  true  prin- 
ciple upon  which  the  question  must  be  determined.  The 
business  of  Mr.  Murphy,  who  has  made  an  affidavit,  no 
doubt  may  to  some  extent  be  affected  by  his  going  to 
Kingston ; but  as  the  work  he  is  superintending  is  at 
different  points  on  the  Ottawa,  it  is  manifest  he  must  be 
inconvenienced  by  attending  the  Court  at  Pembroke  also, 
and  in  the  due  administration  of  justice  every  or  nearly 
every  witness  has  to  suffer  for  the  public  good  some  incon- 
venience ; no  distinction  can  properly  be  made  between 
witnesses,  whereby  the  convenience  of  the  person  engaged 
in  extensive  works  is  consulted,  while  that  of  another  less 
extensively  employed  is  disregarded,  though  the  incon- 
venience may  in  truth  be  greater  to  him,  from  the  very 
fact  of  his  employment  being  less  extensive.  It  is 
impossible  to  suit  the  convenience  of  all,  and  therefore  all 
must  take  their  share  of  the  inconvenience  that  may 
occur  in  each  case. 
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In  re  Ronald  and  The  Village  of  Brussels. 

Assessment — Appeal  to  County  Judge — Time  for  hearing — R.  S.  0.  ch.  180 , 
sec.  59,  sub-sec.  7. 

A County  Judge  in  appointing  a day  subsequent  to  the  first  of  August, 
for  hearing  an  appeal  from  a Court  of  Revision  is  not,  under  R.  S.  0. 
ch.  180,  sec.  59,  sub-sec.  7,  exceeding  his  jurisdiction,  notwithstanding 
the  terms  of  that  sub-section. 

[March  10,  1882. — Cameron,  J.] 

In  1881,  John  Downie  Ronald  was  assessed  in  the  vil- 
lage of  Brussels,  upon  lots  416  and  417,  on  Queen  street,  in 
the  said  village,  in  the  sum  of  $30,000 ; upon  part  of 
park  lot  I,  on  Turnberry  street,  in  the  sum  of  $3,000;  and 
upon  personal  property  in  the  sum  of  $1,000 ; in  all 
$34,000. 

Against  this  assessment  as  excessive  he  appealed  to  the 
Court  of  Revision  to  have  the  same  reduced.  The  Court 
refused  to  make  any  reduction,  and  confirmed  the  assess- 
ment. 

He  then,  within  the  time  allowed  by  law,  served  upon 
the  clerk  written  notice  of  appeal  from  the  decision  of  the 
Court  of  Revision  to  the  County  Judge  of  the  County  of 
Huron,  but  the  clerk  neglected  to  inform  the  Judge  of 
such  appeal,  and  the  Judge  did  not  appoint  a day  for  hear- 
ing the  said  appeal  in  consequence  until  after  the  1st  day 
of  August,  1881,  that  is  to  say,  on  the  12th  daj^  of  Novem- 
ber, 1881,  when  the  said  Judge  appointed  the  16th  day  of 
November  to  hear  the  said  appeal,  as  stated  in  the  affi- 
davit of  Frederick  Charles  Rogers,  Reeve  of  the  said  vil- 
lage, and  the  affidavit  of  the  said  John  D.  Ronald,  while  in 
the  affidavit  of  George  E.  Cooper  and  Edward  Ellis  Wade, 
solicitors  for  the  municipality,  it  was  stated  the  appointment 
was  for  the  14th  day  of  November,  and  then  enlarged  to 
the  15th,  when  it  was  brought  before  Judge  Toms,  the 
junior  Judge  of  the  County  of  Huron,  who,  according  to 
the  affidavit  of  the  said  Cooper  and  Wade,  refused  to  enter- 
tain the  appeal,  holding  it  was  too  late  ; while  in  the  affi- 
davit of  Phillip  Holt,  agent  of  the  solicitor  of  the  said  John 
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D.  Ronald,  who  attended  before  Judge  Toms  on  behalf  of 
the  said  Ronald,  it  was  stated  the  said  J udge  said  he  had  not 
granted  the  appointment,  and  would  rather  not  interfere, 
and  distinctly  stated  he  would  make  no  order. 

The  assessment  of  the  said  Ronald  was  $660,  which  was 
stated  to  be  thirty-three  per  cent,  more  than  it  ought  to 
be  upon  a fair  and  just  valuation  of  the  property  assessed. 

On  the  7th  of  February,  1882,  his  Honour  Judge  Squier, 
the  senior  J udge  of  the  County  Court,  made  a fresh  ap- 
pointment to  hear  the  appeal  on  the  17th  day  of  February, 
and  then,  notwithstanding  the  objection  that  he  was  functus 
officio  and  without  jurisdiction  by  reason  of  the  lapse  of 
time,  intimated  his  intention  to  proceed  to  hear  and  did 
hear  the  appeal ; but  had  not  given  judgment  owing  to  an 
intimation  on  behalf  of  the  said  village  of  Brussels  that  an 
application  would  be  made  to  a Judge  in  Chambers  for  an 
order  for  a writ  of  prohibition  to  prohibit  him  from  further 
proceeding  with  the  said  appeal ; but  he  intended  to  pro- 
ceed unless  so  prohibited. 

The  property  of  the  said  Ronald  in  his  notice  of  intention 
to  appeal  to  the  learned  Judge  of  the  County  Court  was  de- 
scribed as  follows : “ Part  of  park  lot  M,  Turnberry  street, 
416,  417,  and  418,  Queen;  and  park  lot  3,  Queen  street. 
On  the  assessment  roll  the  park  lot  on  Turnberry  street  was 
described  as  “ I,’’  and  the  park  lot  on  Queen  street  as  “ C.” 

The  Court  of  Revision  of  the  said  corporation  of  the 
village  of  Brussels  met  on  the  30th  day  of  May,  1881,  on 
which  day  the  said  appeal  was  disposed  of  as  well  as  other 
appeals,  and  the  roll  was  then  finally  passed. 

The  notice  of  appeal  against  the  decision  of  the  Court  of 
Revision  was  served  upon  ths  clerk  of  the  municipality  on 
the  3rd  day  of  July,  1881. 

On  the  10th  day  of  March,  1882,  Shepley,  for  the 
corporation  of  Brussels,  moved,  pursuant  to  notice  of 
motion  and  an  enlargement  thereof,  for  a writ  of  pro- 
hibition directed  to  Wilmot  Richard  Squier,  Esquire, 
Judge  of  the  County  Court  of  the  County  of  Huron, 
to  prohibit  him  from  further  proceeding  in  the  matter 
30 — VOL.  IX  O.P.R. 
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of  the  said  appeal,  on  the  ground  that  he  had  no  juris- 
diction to  hear  or  determine  the  said  matter.  He  cited 
the  following  authorities:  Re  Mitchell  v.  Mulholland,  14 
U.  C.  L.  J.  55 ; Bell.  v.  Lamont,  7 P.  R.  307  ; Harrison , M. 
M.,  669  & 670,  and  cases  there  cited;  In  re  Curtis , L.  R. 

3 Q.  B.  D.  13  ; Hunt  v.  Hibbs , 5 H.  & N.  123. 

Holman  shewed  cause,  and  cited  Regina  v.  Mayor 
of  Rochester,  7 E.  & B.  910;  Regina  v.  Cornwall,  25  U.  C. 
R 291 ; Elora  Agricultural  Insurance  Co.  v.  Potter , 7 
P.  R.  12  ; Harrison,  M.  M.  670  & 671. 

Shepley,  in  reply,  cited  Niagara  Falls  Suspension 
Bridge  Co.  v.  Gardner,  29  U.  C.  R 194. 

Cameron,  J. — By  sec.  57,  ch.  180,  R S.  O.,  the  assess- 
ment roll  of  a municipality  as  finally  passed  by  the  Court 
of  Revision  and  certified  by  the  clerk  as  passed,  shall, 
except  in  so  far  as  the  same  may  be  further  amended  on 
appeal  to  the  Judge  of  the  County  Court,  be  valid  and 
bind  all  parties  concerned,  notwithstanding  any  defect  or 
error  committed  in  or  with  regard  to  such  roll,  or  any 
defect,  error,  or  misstatement  in  the  notice  required  by  sec. 
41  of  the  Act,  or  the  omission  to  deliver  or  transmit  such 
notice. 

By  sec.  59,  an  appeal  to  the  County  Judge  shall  be  not 
only  against  a decision  of  the  Court  of  Revision  on  an 
appeal  to  said  Court,  but  also  against  the  omission,  neglect, 
or  refusal  of  the  said  Court  to  hear  or  decide  an  appeal. 

By  sub-sec  2,  the  person  appealing  shall,  in  person,  or  by 
his  attorney  or  agent,  serve  upon  the  clerk  of  the  munici- 
pality within  five  days  after  the  date  limited  for  closing 
the  Court  of  Revision,  a written  notice  of  his  intention  to 
appeal  to  the  County  Judge. 

By  sub-sec.  19  of  sec.  56,  all  the  duties  of  the  Court  of 
Revision  relating  to  appeals  shall  be  completed  and  the 
rolls  finally  revised  by  the . Court  before  the  first  day  of 
July  in  each  year. 

By  sub-sec.  3,  of  sec.  59,  the  Judge  shall  notify  the  clerk 
of  the  day  he  appoints  for  hearing  appeals. 
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By  sub-section  4,  the  clerk  shall  thereupon  give  notice 
to  all  the  parties  appealed  against  in  the  same  manner  as  is 
provided  for  giving  notice  on  a complaint  under  the  56th 
sec.  of  the  Act ; but  in  the  event  of  failure  by  the  clerk  to 
have  the  required  service  in  any  appeal  made,  or  to  have 
the  same  made  in  proper  time,  the  Judge  may  direct  service 
to  be  made  for  some  subsequent  day  upon  which  he  may 
sit. 

By  sub-sec.  5,  the  clerk  shall  cause  a conspicuous  notice 
to  be  posted  up  in  his  office,  or  the  place  where  the  council 
of  the  municipality  hold  their  sittings,  containing  the 
names  of  all  the  appellants  and  parties  appealed  against, 
with  a brief  statement  of  the  ground  or  cause  of  appeal, 
together  with  the  date  at  which  the  Court  will  he  held  to 
hear  appeals. 

By  sub-sec.  6 the  clerk  of  the  municipality  is  made  clerk 
of  the  Court. 

By  sub-sec.  7,  at  the  Court  so  holden  the  Judge  shall 
hear  the  appeals,  and  may  adjourn  the  same  from  time  to 
time  and  defer  judgment  thereon  at  his  pleasure,  but  so 
that  all  appeals  may  be  determined  before  the  first  day  of 
August,  * * * except  in  the  cases  provided  for 

in  sections  44  and  46. 

Clause  44  relates  to  assessments  in  cities  and  towns  sepa- 
rated from  the  county.  Clause  46  is  as  follows  : “ County 
Councils  may  pass  by-laws  for  taking  the  assessment  in 
towns,  townships,  and  incorporated  villages  between  the 
first  day  of  February  and  the  first  day  of  J uly.”  Sub-sec.  2 : 
“ If  any  such  by-law  extends  the  time  for  making  or  com- 
pleting the  assessment  rolls  beyond  the  first  day  of  May 
then  the  time  for  closing  the  Court  of  Revision  shall  be 
six  weeks  from  the  day  to  which  such  time  is  extended, 
and  for  final  return  by  the  Judge  of  the  County  twelve 
weeks  from  that  day.” 

There  can  be  no  question  if  the  effect  of  sub-sec.  7,  of 
sec.  59  is  to  limit  the  hearing  and  decisions  of  appeals  to 
the  County  Judge  against  a decision  of  the  Court  of  Revi- 
sion to  the  first  day  of  August,  the  omission  of  the  clerk 
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to  inform  the  J udge  of  the  notice  of  appeal  having  been 
served  in  this  case,  and  the  failure  of  the  learned  Jud^e  to 
appoint  a day  for  the  hearing  of  the  appeal  before  the  first 
of  August,  cannot  give  the  appellant  the  right  to  have  the 
appeal  heard  or  a J udge  the  power  to  hear  such  appeal  after 
that  date,  and  the  result  of  this  motion  must  depend  upon 
the  determination  of  the  question  : does  the  Act  either 
directly  or  by  necessary  intendment  so  limit  the  time  for 
hearing  an  appeal  ? The  time  for  giving  notice  of  appeal  is 
expressly  limited,  and  if  the  notice  is  not  given  within  the 
time  limited  the  County  J udge  could  not  hear  the  appeal,  as 
was  determined  with  reference  to  a hearing  by  the  Court 
of  Revision,  which  would  be  governed  by  the  same  rule,  in 
Regina  v.  Court  of  Revision  of  Cornwall,  25  U.  C.  R.  286, 
except  as  to  the  necessity  of  serving  notice — although 
it  was  the  clerk’s  fault  in  not  serving  the  notice.  But 
the  cases,  except  as  to  the  necessity  of  serving  notice 
within  the  time  and  manner  prescribed,  are  not  similar.  In 
that  case  the  clerk  was  not  the  agent  or  officer  of  the 
parties  to  be  served.  In  this  he  is  the  clerk  of  the  muni- 
cipality and  of  the  Court  whose  decision  is  appealed 
against.  But  that  difference,  while  it  would  make  the 
hardship  of  the  appellant  greater,  would  not  extend  or  be  a 
reason  for  extending  the  time  of  hearing  beyond  the  time 
within  which  the  law  permitted  the  appeal  to  be  heard. 

In  re  McCumber  and  Doyle , 26  U.  C.  B.  516,  it  was  held, 
where  an  appeal  was  allowed  to  the  next  Quarter  Sessions 
under  sec.  1 of  ch.  114  Con.  Stat.  U.  C.,  the  Court  could 
not  adjourn  the  hearing  after  the  entry  of  the  appeal  to 
the  following  sessions,  the  statute  providing  ; “And  the 
Court  at  such  sessions  shall  hear  and  determine  the  mat- 
ter of  such  appeal,”  &c.,  following  the  decision  in  The  Queen 
v.  Belton,  11  Q.  B.  379.  Under  a statute  containing 
similar  language,  and  to  the  same  effect,  is  the  judgment  of 
our  Court  of  Queen’s  Bench  in  The  Queen  v.  Murray , 27 
U.  C.  R 134. 

In  these  cases  the  decision  was  based  upon  the 
explicit  language  of  the  statute,  that  the  Court  should 
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at  the  particular  Court  hear  and  determine  the  matter.  In 
the  present  case  the  statute  under  which  the  appeal  is 
given  does  not  define  directly  when  the  hearing  is  to  take 
place.  The  provision  as  to  the  time  for  hearing  the  appeal 
allows  the  Judge  to  appoint  his  own  time.  It  is  as  follows: 

“ 3.  The  Judge  shall  notify  the  clerk  of  the  day  he  ap- 
points for  hearing  appeals.”  And  when  notified  the  clerk 
is  to  give  notice  to  all  the  parties  appealed  against  six 
days  before  the  time  appointed  to  hear  the  appeal.  No 
provision  is  made  for  serving  notice  on  or  notifying  the 
appellant ; but  the  clerk  is  to  put  up  in  his  office,  or  place 
where  the  council  hold  their  sittings,  a conspicuous  notice 
containing  the  names  of  the  appellants  and  parties  appealed 
against  with  a statement  of  the  cause  of  appeal,  together 
with  the  date  at  which  a Court  will  be  held  to  hear  appeals. 
If  notice  has  foot  been  given  to  a party  appealed  against, 
the  Judge  may  direct  service  to  be  made  for  some  subse- 
quent day  upon  which  he  may  sit.  At  the  Court  so 
holden — that  is,  at  the  day  appointed  for  holding  it — the 
Judge  shall  hear  the  appeals,  and  may  adjourn  the  hearing 
from  time  to  time  and  defer  judgment  thereon  at  his 
pleasure,  but  so  that  all  the  appeals  may  be  determined 
before  the  first  day  of  August,  except  in  the  municipality 
of  Shuniah,  in  which  all  such  appeals  shall  be  determined 
by  the  fifteenth  day  of  September  in  every  year.  Do  the 
words  “ so  that  all  appeals  ma.y  be  determined  before  the 
first  day  of  August  ” amount  to  an  imperative  direction  to 
the  Judge  to  appoint  his  sitting  to  take  place  before 
the  first  of  August,  and  an  imperative  prohibition  against 
holding  such  Court  at  any  later  period  ? If  such  was  the 
intention  of  the  Legislature  it  has  used  words  by  no  means 
apt  to  express  it.  The  appellant  apparently  did  all  the 
law  required  him  to  do  to  have  the  decision  of  the  Court 
of  Revision  reviewed  by  the  County  Judge.  It  is  no  fault 
of  his  that  the  Judge  did  not  appoint  a time  for  hearing 
the  appeal  before  the  first  of  August.  It  was,  I assume, 
the  duty  of  the  clerk  of  the  municipality,  though  the 
statute  does  not  so  declare  in  express  terms,  to  inform  the 
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Judge  of  the  appeals  of  which  notice  had  been  served  upon 
him,  and  the  appellant  ought  not  to  be  deprived  of  the 
right  the  law  gave  him  to  have  his  appeal  heard  through 
the  default  of  the  officer  of  the  municipality,  unless  under 
the  law  that  right,  notwithstanding  such  default,  has 
clearly  been  taken  away.  For  all  practical  purposes  the 
assessment  as  passed  at  the  Court  of  Revision  is  not  seriously 
interfered  with  by  the  appeal  because  it  will  remain  in  all 
respects  as  it  was  so  passed,  except  in  so  far  as  it  may 
be  altered  or  changed  by  the  learned  County  Court  Judge 
in  respect  of  the  matters  appealed  to  him.  It  is  clear  too, 
assuming  the  fact  to  be  as  the  appellant  represents,  that 
his  assessment  is  by  thirty-three  per  cent,  too  much,  the 
Court  of  Revision  would  have  on  petition  of  the  appellant 
at  any  time  after  the  first  of  July  or  before  that  day,  the 
power  to  reduce  the  taxes  of  the  appellant  if  they  were 
satisfied  there  was  any  gross  or  manifest  error  whereby  the 
appellant  had  been  overcharged  more  than  twenty-five  per 
cent.  Thus  establishing,  it  is  not  indispensably  requisite 
that  no  change  should  be  made  in  the  assessment  as  passed 
in  the  Court  of  Revision,  though  there  is  no  doubt,  except 
b}^  appeal  to  the  County  Judge,  or  under  the  provision  to 
which  I have  just  referred,  that  there  is  no  power  to  make 
any  change  in  the  assessment  once  it  has  been  finally  passed 
by  the  Court  of  Revision.  I think  there  is  unmistakable 
evidence  in  sub-sec.  7,  of  sec.  59,  and  sub-sec.  2 of  sec.  46, 
the  Legislature  contemplated  that  all  appeals  should  be  dis- 
posed of  by  the  times  in  these  sub-sections  mentioned,  but 
it  has  not  declared  that  the  J udge  shall  not  hold  a Court 
for  the  trial  of  appeals  under  the  former  after  the  first  day 
of  August,  and  I cannot  therefore  say  that  in  having 
appointed  a day  for  hearing  the  appeal  in  this  case  after 
that  time  he  is  acting  without  jurisdiction,  and  having 
heard  the  appeal  he  should  be  prohibited  from  deciding  it. 

I do  not  think  what  took  place  before  his  Honour 
Judge  Toms,  as  it  is  presented  on  the  evidence,  in  any 
manner  interferes  with  or  precludes  the  present  proceed- 
ing of  the  learned  Judge  of  the  County  Court. 
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The  case  of  the  Niagara  Suspension  Bridge  Company  v. 
Gardner , 29  U.  C.  R.  194,  is  not  an  authority  for  Mr.  Shep- 
ley’s  contention  that  what  his  Honour  Judge  Toms  did,  was 
a decision  of  the  appeal.  No  doubt  if  he  had  given  a decision 
it  would  have  been  final.  I give  no  opinion  as  to  what 
may  have  been  the  effect  of  that  learned  Judge  having 
appointed  a sitting  for  hearing  of  the  appeal  in  November, 
which  failed  by  reason  of  his  inability  to  attend  as  the 
circumstances  connected  therewith  are  presented  on  the 
affidavits  filed  too  meagrely  to  make  it  clear  what  was 
done  or  consented  to  by  the  parties  on  that  occasion,  and  it 
was  not  argued  before  me  that  the  appointing  of  one  sit- 
ting, which  fell  through  without  adjournment,  exhausted 
the  powers  of  the  Judge. 

I dismiss  the  motion  for  prohibition,  without  costs,  as  it  is 
clear,  though  in  my  opinion  it  is  not  entitled  to  prevail, 
that  there  is  much  ground  for  the  view  that  the  learned 
Judge  is  really  without  jurisdiction. 


Beaver  v.  Boardman. 

Term’s  notice. — Practice  under  the  0.  J.  A. 

Where  neither  party  has  taken  any  proceeding  in  a suit  for  a year  a term’s 
notice  to  proceed,  which  was  required  under  the  Common  Law  practice, 
is  not  necessary  under  the  Ontario  Judicature  Act. 

[April  18,  1882. — The  Master  in  Chambers , confirmed  by  Armour , J.] 

This  wTas  a motion  on  behalf  of  the  defendant  to  set 
aside  proceedings  for  want  of  a term’s  notice,  more  than  a 
year  having  elapsed  since  the  last  proceeding  had  been  taken. 

Aylesworth,  for  the  motion. 

H.  W.  M.  Murray , for  the  plaintiff,  opposed  the  application 

The  Master  in  Chambers. — There  is  no  mention 
throughout  the  Rules  of  this  notice  to  proceed  which  was 
required  in  the  Common  Law  practice,  where  no  proceeding 
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had  been  taken  for  a year.  It  is  not  in  express  terras  nega- 
tived, nor  is  it  in  like  manner  affirmed — nothing  is  said  about 
it.  In  reading  the  12th  and  52nd  clauses  of  the  Judicature 
Act,  it  is  necessary  always  to  bear  in  mind  that  there  is  a 
dominant  intention  apparent  throughout  the  Act  and  Rules 
to  assimilate  the  practice  at  law  and  in  equity  : that  a new 
whole  system  has  been  introduced  -which  supersedes  the  old 
systems  ; and  therefore,  that  any  old  practice  which  it  is 
sought  to  bring  down  from  either  of  the  old  systems,  not 
now  expressly  forbidden,  can  only  be  adduced,  upon  the 
ground  that  in  working  the  new  system  manifest  conven- 
ience requires  that  there  should  be  such  a practice,  and  that 
so  plainly  that  it  cannot  be  supposed  there  was  the  inten- 
tion to  supersede  it.  The  first  step  is,  to  see  whether  the 
present  system  requires  it.  The  12th  and  52nd  clauses 
appear  to  be  intended  to  supply  unintentional  omissions. 

That  practice,  which  was  in  force  for  more  than  two 
hundred  years,  was  originally  established  because  it  was 
thought  proper  that  where  parties  had  lain  by  for  so  long 
a time  as  a year,  neither  party  for  that  time  moving  in 
the  case,  it  was  fair  that  the  one  who  wTas  led  to  take  it  up 
again  should  give  such  notice  of  his  intention  to  the  other 
as  would  be  equivalent  to  the  notice  given  of  proceedings 
then  for  the  first  time  commenced.  It  was  to  prevent 
surprise,  and  in  cases  which  may  be  imagined,  and  which 
no  doubt  have  many  times  occurred,  reasonable  delay  after 
notice,  in  a proceeding  thus  sprung  upon  a party,  would  be 
necessary  to  prevent  injustice.  But  no  such  general  prac- 
tice that  1 know  of  ever  prevailed  in  equity,  nor  have  I 
heard  of  any  injustice  that  has  followed  from  the  want  of 
it.  The  truth  is  that  all  Courts  have  such  a general  control 
over  their  proceedings  as  to  enable  them  to  prevent,  in  any 
particular  case,  injustice  under  such  circumstances  being 
inflicted  by  one  party  upon  the  other.  And  I cannot  at 
all  doubt  that  where  the  case  called  for  it,  the  special  facts 
would  be  considered  which  made  it  equitable  that  time 
should  be  granted.  One  party  would  not  be  allowed  to 
spring  upon  the  other  when  he  was  off  his  guard. 
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The  best  opinion  that  I can  form  is,  that  the  omission  to 
provide  for  such  a notice  in  the  rules  was  intentional,  and 
that  the  intention  was  to  introduce  the  Chancery  practice 
on  this  point,  which  would  of  course  leave  it  open  to  the 
Courts  to  relieve  in  any  special  case,  as  I have  mentioned. 

A new  system  is  introduced,  and  when  it  is  considered 
how  very  minute  and  specific  the  directions  given  by  the 
Rules  are  in  most  cases,  it  is  a significant  fact  that  there  is 
no  mention  at  all  of  this  practice.  Then  there  was  no  such 
practice  in  the  then  existing  Chancery  practice.  And  what 
has  great  weight  with  me  is,  that  very  stringent  powers  are 
now  given  to  the  parties  to  force  each  other  on  with  the 
action  or  defence.  These  powers  exceed  a good  deal  the 
means  in  the  old  practice.  No  delay  is  to  be  allowed  that 
cannot  be  accounted  for,  and  the  practice  in  this  respect  is 
far  more  peremptor}^  than  under  the  old  Common  Law.  You 
see  it  at  every  step  in  the  cause,  and  after  issue  joined  at 
any  rate  it  cannot  now  be  said  that  the  plaintiff  is  aominus 
litis , except  in  a very  restricted  sense  ; both  are  actors, 
and  at  all  stages  each  has  the  right  to  insist  upon  the  case 
going  on  according  to  the  Rules,  on  pain  of  judgment 
against  the  party  in  default.  Then  there  is  nothing  in  the 
Rules  that  can  be  understood  as  introducing  this  notice 
into  the  Chancery  practice,  and,  as  I before  said,  the  inten- 
tion throughout  to  assimilate  the  two  practices  is  obvious. 

As  to  authority,  the  strength  of  it  is  the  absence  of 
authority.  In  the  1.3th  edition  of  Archbold,  page  180, 
which  was  published  not  long  after  the  Judicature  Act 
came  into  force,  the  notice  is  treated  as  requisite,  but  the 
authority  given  is  the  Rule  of  Hilary,  1853,  and  certain 
Common  Law  cases  all  before  the  Judicature  Act.  The 
mqre  recent  work  of  Archbold,  published  in  1881,  omits  all 
notice  of  the  subject  so  far  as  I have  been  able  to  see,  and 
so  of  many  treatises  on  the  Judicature  Act  and  the  practice 
under  it.  I can  find  no  mention  at  all  of  the  subject,, 
except  in  Indermaur’s  Manual  of  Practice,  which  refers  to 
13th  edition,  Archbold.  This  is  very  significant.  I do  not 
think  there  has  been  any  case  since  the  Judicature  Act. 
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I cannot  find  one.  From  which  I should  suppose  that 
people  regard  the  practice  as  abolished.  All  these  con- 
siderations lead  me  to  the  conclusion  that  there  is  no  such 
practice  in  force  now,  and  I must  discharge  this  motion — 
costs  in  the  cause. 

From  this  the  defendant  appealed. 

Armour,  J.,  dismissed  the  appeal. 


Re  Malcolmson  and  Wade,  Solicitors. 

Mortgage — Costs  of  sale — Taxation — Sec.  44  R-  & 0.  ch  140. 

On  a sale  of  property  under  a power  in  a mortgage,  the  solicitors  more 
than  a year  before  this  application,  with  the  approbation  of  the  agent  of 
the  mortgagee  (who  was  out  of  the  country)  retained  out  of  the  proceeds 
of  the  sale  a lump  sum  for  their  costs,  and  delivered  no  bill. 

Held,  a special  circumstance  under  sec.  44  R.  S.  0.  140,  entitling  a sub- 
sequent incumbrancer  to  have  a bill  of  costs  in  detail  delivered  to  him 
upon  payment  of  the  costs  of  a copy. 

[May  12,  1882.—  Boyd,  C.] 

In  October,  1880,  the  above  named  solicitors  sold  for 
one  Adam  Patton,  the  first  mortgagee  thereof,  a lot  in 
the  township  of  Grey.  Shortly  after  the  sale,  one  Hugh 
Crofton,  a subsequent  incumbrancer,  applied  to  the  solici- 
tors for  a statement  shewing  the  amount  due  on  Patton’s 
mortgage  for  principal,  interest,  and  costs,  and  for  payment 
to  him  of  the  balance  (if  any)  left  in  hand  after  paying 
the  first  mortgage.  After  numerous  applications  for  such 
statement  and  payment,  Messrs.  Malcolmson  and  Wade 
finally  sent  a short  statement  in  which  a lump  sum  was 
claimed  for  costs  of  sale.  No  particulars  of  the  costs  were 
given,  and  no  bill  rendered.  Hugh  Crofton’s  solicitor 
therefore  applied  for  a proper  bill  of  costs  several  times, 
but  Messrs.  Malcolmson  and  Wade  refused  to  deliver  one, 
saying  that  their  costs  had  been  settled  and  paid  by  Adam 
Patton,  and  that  the  subsequent  incumbrancer  was  not 
entitled  to  any  bill. 
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The  solicitors  for  Hugh  Crofton  now  moved  before  the 
Master  in  Chambers  for  a delivery  of  the  bill  of  costs  of 
the  said  Malcolmson  and  Wade  ; and  the  Master,  after  con- 
sidering the  matter,  made  an  order  directing  Messrs.  Mal- 
colmson and  Wade  to  deliver  a bill  upon  payment  of  the 
costs  of  a copy. 

From  this  order  Messrs.  Malcolmson  and  Wade  appealed, 
and  the  appeal  came  on  on  the  8th  May,  1882. 

She'pley,  for  the  appeal.  Re  Macdonald,  Macdonald  <Sc 
Marsh,  8 P.  R.  88,  has  settled  the  question,  and  that  as  the 
first  mortgagee  had  paid  the  costs,  no  delivery  of  costs  or 
taxation  could  now  be  had.  More  than  a year  had  elapsed 
since  the  payment  of  the  bill.  He  cited  Re  Whitcomb,  8 
Beav.  140 ; Re  Fairbanks,  1 Chy.  Chamb.  222 ; Marshall 
on  Costs,  204,  205. 

Small,  contra.  The  charging  of  a lump  sum  for  costs  is 
not  a delivery  of  a bill  within  the  meaning  of  R.  S.  0.  ch. 
140,  sec.  32 : Stanton  v.  McLean,  9 U.  C.  L.  J.  301,  and 
cases  cited  there.  The  first  mortgagee  would  therefore  still 
be  entitled  to  a taxation,  as  the  solicitor’s  affidavit  shews 
that  he  had  never  delivered  a bill.  Re  Fairbanks  is  clearly 
distinguishable.  In  that  case  the  solicitor  had  charged  a 
lump  sum  of  £45,  and  the  client  had  compromised  his 
claim,  and  agreed  to  pay  him  £40  in  full,  which  the 
solicitor  agreed  to  accept  and  the  client  paid.  It  was 
held  that  in  the  absence  of  fraud  or  pressure  no  taxation 
could  be  had  after  payment.  It  also  appeared  in  that  case 
that  the  fees  were  principally  made  up  of  the  costs  of  a 
foreclosure  suit,  and  that  the  client  had  access  to  the  bill 
of  costs  in  that  suit,  which  was  on  the  files  of  the  Court. 
Here  no  bill  has  been  made  up  or  delivered  to  anybody. 

But  under  R.  S.  O.  ch.  140,  secs.  43,  44,  and  45,  a party 
“ not  being  chargeable  as  a principal  party,”  is  in  a differ- 
ent position  from  the  client.  The  Act  expressly  allows  a 
delivery  of  bills  and  a taxation  in  cases  where,  under  the 
previous  provisions  of  the  Act,  a,  reference  is  not  authorized 
to  be  made  except  under  special  circumstances.  The  cir- 
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cumstances  of  this  case  are  special,  and  the  subsequent 
incumbrancer  is  entitled  to  a bill,  although  more  than  a 
year  has  elapsed  since  payment  : Dan.  Ohy.  Prac.,  oth 
ed.,  p.  1744,  andrcases  cited. 

Boyd,  C. — The  question  here  is  as  to  the  right  of  a sub- 
sequent incumbrancer  to  have  a bill  of  costs  delivered  to 
him  by  the  solicitor  of  the  mortgagee  who  has  paid  the 
costs  in  question.  That  depends  on  the  proper  construction 
of  sections  40,  43,  44,  45,  46,  and  47  of  the  Attorneys’  Act, 
(R.  S.  O.  ch.  140.)  The  order  complained  of  was  made  in 
pursuance  of  sec.  45,  directing  the  solicitors  to  deliver  a 
copy  of  their  bill  on  payment  of  the  costs  of  the  copy.  The 
solicitors  were  paid  their  costs  more  than  a year  before 
this  application,  but  did  not  then  or  at  any  time  deliver 
any  bill  to  the  agent  of  the  mortgagee  (who  was  out  of  the 
jurisdiction,)  but  merely  retained  out  of  the  proceeds  of 
sale  in  their  hands  a lump  sum,  with  the  sanction  of  their 
client’s  agent.  This  is,  I think,  a special  circumstance, 
which  as  between  the  solicitor  and  third  parties  may  be 
considered  under  section  44.  Indeed,  there  is  an  express 
decision  by  Lord  Langdale,  in  Re  Blackmore , 13  Beav.  154, 
to  the  effect  that  in  such  circumstances  the  client  is  entitled 
to  have  a bill  of  costs  delivered,  even  a year  after  settlement. 
This  case  has  never  been  overruled,  (See  Re  Fernandes , W. 
N.  1878,  p.  57.  See  Turner  v.  Hand , 27  Beav.  at  p.  564  ; Re 
Street , L.  R.  10  Eq.  165,)  and  it  was  not  cited  to  my  learned 
predecessor  who  decided  Re  Fairbanks , 1 Chy.  Cham.  222. 
It  is  not  suggested  that  the  solicitors  were  prejudiced  by 
the  delay,  and  indeed  by  the  correspondence  with  the  appli- 
cant’s solicitor,  they  were  aware  of  his  claim  within  a few 
months  after  the  sale.  It  does  not  follow  because  a copy 
of  the  bill  is  not  delivered,  that  there  may  not  have  been 
a valid  settlement  and  payment  as  between  the  solicitors 
and  their  client;  but  I think  the  subsequent  incumbrancers 
are  entitled  to  see  the  items  and  judge  for  themselves 
whether  they  will  not  seek  redress  (if  so  advised)  for  any 
over-payment  which  the  mortgagee  may  have  made  to  his 
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solicitors,  as  suggested  in  Re  Jessup , 32  Beav.  406,  and  Re 
Massey , 34  Beav.  463.  Having  regard  to  the  state  of  the 
authorities,  there  should  be  no  costs  of  this  appeal. 


Brown  y.  Brown. 

Partition — Infants — Parties. 

[May,  22,  1882. — Proud  foot,  J.] 

A partition  suit  commenced  by  summary  application 
under  G.  O.  Chy.  640. 

The  infants  interested  in  the  estate  were  joined  ag 
plaintiffs. 

A sale  of  the  land  in  question  had  taken  place  by  public 
auction. 

J.  HosTcin,  Q.C.,  as  official  guardian,  moved  to  set  aside 
the  proceedings,  on  the  ground  that  the  infants  should  have 
been  made  defendants,  and  represented  by  the  official 
guardian  under  G.  O.  Chy.  640. 

H.  Symons,  for  the  plaintiffs. 

Hoyles,  for  the  defendants. 

Proudfoot,  J.,  held  that  the  infants  were  improperly 
joined  .as  plaintiffs  : that  they  should  have  been  defendants 
and  represented  by  the  official  guardian;  and  directed  a 
reference  to  the  Master  to  fix  the  guardian’s  commission  as 
if  he  had  been  engaged  in  the  suit  from  the  beginning. 

On  consent  of  the  guardian,  it  was  ordered  that  the  pro- 
ceedings taken  for  sale,  if  they  proved  to  be  regular,  should 
stand ; but  this  is  not  to  be  a precedent. 
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McTiernan  v.  Frazer. 

Jurisdiction  of  Divisional  Court — Appeal  from  order  of  Judge  made 
in  Court. 

A Divisional  Court  has  no  jurisdiction  to  entertain  an  appeal  from  an 

order  of  a Judge,  made  in  Court  on  motion,  except  by  consent.  Re 

Galerno,  46  Q.  B.  379,  followed. 

[September  7,  1882. — Boyd,  C.  and  Ferguson,  J.] 

This  cause  had  been  set  down  to  be  heard  before  the 
Divisional  Court  by  way  of  appeal  from  the  order  of 
Proudfoot,  J.,  made  in  Court,  on  an  appeal  from  the 
Master’s  report. 

Bethvme,  Q.  C.,  moved  to  strike  the  cause  out  of 
the  list,  on  the  ground  that  the  Divisional  Court  had 
no  jurisdiction  to  entertain  such  an  appeal.  He  re- 
ferred to  Alport  v.  Ingram  before  Proudfoot,  J.,  17th 
October,  1881,  which  was  an  application  for  leave  to  set 
the  cause  down  to  be  heard  before  the  Divisional  Court  by 
way  of  appeal  from  an  order  of  a Judge,  made  in  Court,  or 
on  appeal  from  a Master’s  report,  and  was  refused  on  the 
ground  that  the  Divisional  Court  had  no  jurisdiction.  A 
similar  decision  had  been  arrived  at  by  the  Q.  B.  Division 
in  Re  Galerno,  46  U.  C.  Q.  B.  379. 

Buie  471  defines  the  jurisdiction  of  a Divisional  Court, 
and  appeals  of  this  kind  are  not  included  in  its  provisions 
unless  all  parties  consent. 

S.  H.  Blalce , Q.  C.  for  plaintiff.  The  Judicature  Act  and 
Buies  have  not  taken  away  the  right  of  appeal  in  this 
case.  He  referred  to  Taylor  & Ewart,  pp.  23,  25,  26,  27, 
68,  75,  76,  79,  99  ; J.  A.  s.  9,  ss.  2,  3,  and  to  sect.  12,  52, 
which  expressly  continue  the  former  practice  also,  lb 
secs.  29,  33,  35,  36,  39,  and  Buie  471.  Buie  523  applies  to 
“ any  judgment,”  and  therefore  must  be  intended  to  in- 
clude all  judgments,  however  pronounced. 

This  moreover,  was  a suit  pending  before  the  Judicature 
Act,  and  is  therefore  to  be  governed  by  the  former  practice; 
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Taylor  Ewart , p.  404,  Rule  494.  The  decree  in  the  cause 
was  pronounced  5th  May,  1880. 

Bethune,  Q.C.,  in  reply.  Rule  494  is  confined  to  proceed- 
ure  and  does  not  affect  the  question  of  jurisdiction. — Cur. 
adv.  vult. 

September  8,  1882.  Boyd,  C. — I cannot  successfully 
distinguish  this  case  from  lie  Galerno,  and  I think  that 
the  case  must  be  struck  out  as  not  being  appealable  to  a 
Divisional  Court,  with  costs  of  the  motion  to  strike  out. 
It  is  contrary  to  the  whole  course  of  decision  to  say  the 
Act  allows  this  appeal : Alyort  v.  Ingram;  Re  Galerno ; 
Trude  v.  Phoenix  Ins.  Co.,  18  C.  L.  J.  54.  The  policy  of 
the  Act  is  not  to  encourage  these  intermediate  appeals. 
Rule  494  does  not  apply,  for  the  case  is  not  pending  in  the 
sense  of  that  order.  What  was  pending  was  the  proceed- 
ing in  the  Master’s  office.  If  the  nlaintiff  is  too  late  to 
carry  the  case  to  the  Court  of  Appeal  a special  application 
for  leave  to  appeal,  notwithstanding  the  lapse  of  time, 
must  be  made. 

Ferguson,  J. — 1 concur. 


Cause  struck  out. 
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Wallace  v.  Whaley. 

Reference — Powers  of  Master — Secs.  If/,  48,  0.  J.  A. 

At  the  trial  the  following  order  of  reference  was  made  : “Upon  hearing  the 
solicitors  on  both  sides,  and  by  their  consent,  I order  that  all  matters  in 
difference  between  the  parties  in  this  cause  be  referred  to  the  certificate 
of  the  local  Master  of  this  Court  at  Orangeville,  wdth  all  the  powers  as 
to  certifying  and  amending  of  a Judge  of  the  High  Court  of  Justice, 
and  that  the  costs  of  the  suit  and  of  the  reference  be  in  the  discretion 
of  the  said  local  Master.” 

Held,  that  the  Master  was  to  act  as  an  arbitrator  under  the  C.  L.  P.  Act, 
not  as  an  officer  of  the  Court  under  secs.  47,  48  of  the  0.  J.  A.,  and 
that  defendant  might  sign  judgment  on  his  report. 

[September  8,  1882.  — The  Master  in  Chambers.] 

A motion  to  set  aside  judgment  signed  under  a Master  s 
report. 

The  facts  sufficiently  appear  in  the  judgment. 

Shepley,  for  the  motion. 

Clement  contra. 

The  Master  in  Chambers. — At  the  trial  the  following 
order  of  reference  in  this  cause  was  made  by  the  learned 
Judge : — 

“ Upon  hearing  the  solicitors  on  both  sides,  and  by  their 
consent,  I order  that  all  matters  in  difference  between  the 
parties  in  this  cause  be  referred  to  the  certificate  of  the 
local  Master  of  this  Court  at  Orangeville,  with  all  the 
powers  as  to  certifying  and  amending  of  a Judge  of  the 
High  Court  of  Justice,  and  that  the  costs  of  the  suit  and 
of  the  reference  be  in  the  discretion  of  the  said  local 
Master.” 

Upon  this  the  local  Master  has  made  his  certificate  or 
report,  apparently  treating  the  above  as  a reference  under 
secs.  47  or  48  of  the  Judicature  Act.  He  has  found  every 
issue  joined  in  the  cause,  substantially,  with  the  amounts, 
where  essential,  that  he  attributes  to  each,  and  has  exer- 
cised his  discretion  as  to  the  costs. 

The  certificate,  after  the  findings  I have  mentioned, 
concludes,  “ All  which  I humbly  certify  and  submit  to 
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this  honourable  Court.”  It  contains  no  order  upon  any 
party  to  pay. 

Upon  this  submission  and  certificate  the  defendant  has 
acted  by  signing  judgment  in  the  cause,  the  result  arrived 
at  by  the  local  Master  being  in  favour  of  the  defendant. 

The  plaintiff  has  moved  against  this  judgment,  treating 
the  submission  as  being  cf  the  questions  in  the  action 
under  secs.  47  or  48  of  the  Judicature  Act,  contending 
that  the  order  of  the  Court  is  requisite  before  judgment 
could  be  signed.  The  defendant,  on  the  other  hand,  con- 
tends that  it  is  a reference  to  arbitration  enabling  the 
Master  finally  to  deal  with  the  cause  under  the  clauses  of 
the  Common  Law  Procedure  Act. 

Those  clauses  still  remain  in  force,  and  looking  at  the 
pleadings  and  at  this  submission,  I feel  obliged  to  say  that 
the  defendant  is,  in  my  opinion,  right.  Two  reasons 
principally  operate  with  me  ; that  the  reference  is  of  “ all 
matters  in  difference  in  this  cause.”  That  is  a reference 
of  the  action  : Russell  on  Arbitration,  page  117,  3rd  ed. 
“A  reference  of  ‘a  cause/  and  of  ‘all  matters  in  difference 
in  a cause’  mean  exactly  the  same  thing.”  But  what 
more  pointedly  confirms  the  view  that  it  was  the  intention 
to  refer  the  cause  in  fact  and  in  law  as  to  an  arbitrator, 
is  the  provision  that  the  costs  of  the  suit  and  of  the 
reference  should  be  in  the  discretion  of  the  said  local 
Master.  That  shews  that  he  was  conclusively  to  judge 
the  matter  as  an  arbitrator.  At  least,  so  it  seems  to  me. 
That  is  something  far  beyond  the  function  of  an  official  of 
the  Court  acting  in  the  ordinary  course  of  the  Court, 
under  secs.  47  or  48. 

The  award  is  correct  enough  in  form  under  the  C.  L.  P. 
Act.  See  Russell  on  Arbitration,  3rd  ed.,  246,  and  the 
concluding  sentence  I have  adverted  to  does  not  vitiate, 
though  it  may  shew  the  opinion  of  the  local  Master  as  to 
the  nature  of  the  power  he  was  acting  under.  The 
necessary  findings  are  on  the  face  of  the  certificate : 
Russell , 327. 

Motion  dismissed  with  costs. 
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International  Bridge  Company  y.  Canada  Southern 
Railway  Company. 

Appeal — Bond,  Form  of — Rule  36  0.  J.  A. 

[Septembers,  1882. — Burton,  J.] 

This  was  a motion  to  disallow  a bond  filed  by  the 
defendants  (appellants)  to  secure  the  amount  found  due  to 
the  plaintiffs,  pending  an  appeal  to  the  Privy  Council. 
The  bond  was  in  the  form  given  in  Rule  36,  O.  J.  A.,  with 
some  further  recitals. 

It  was  objected  that  the  condition  of  the  obligation 
ought  to  read  “ do  and  shall  effectually  prosecute  such 
appeal,  and  pay,”  &c.,  instead  of  “ or  pay,”  as  given  in  the 
form ; and  also  that  the  condition  should  be  to  pay  “ what 
had  been  found  due  by  the  Court  appealed  from,”  instead 
of  “ such  costs  and  damages  as  shall  be  awarded.” 

H.  Cassels,  for  plaintiffs  (respondents). 

Crooks,  Q.  C.,  contra. 

Burton,  J.,  held  that  “or”  was  the  correct  word  to  use, 
and  that  “ effectually  prosecute  ” meant  “ successfully 
prosecute,”  but  disallowed  the  bond  on  the  second  objec- 
tion, holding  that  the  proper  condition  must  be  drawn 
based  upon  the  language  in  R.  S.  0.  ch.  38,  sec.  27,  sub-sec.  4. 

Liberty  was  given  to  file  new  security. 
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Lucas  y.  Ross. 

Writ — Endorsement — Judgment — Rule  80,  0.  J.  A. 

[September  11,  1882. — The  Master  in  Chambers. ] 

A motion  for  final  judgment  under  Rule  80  0.  J.  A. 

The  endorsement  upon  the  writ  was  as  follows  : — “ The 
plaintiff’s  claim  is  for  the  price  of  goods  supplied.”  The 
following  are  the  particulars:- — “ $621.06  for  money  pay- 
able by  the  defendant  to  the  plaintiff  for  goods  bargained 
and  sold,  and  sold  and  delivered  by  the  plaintiffs  to  the 
defendant,  and  interest  thereon  from  the  25th  of  July, 
1882.” 

Aylesworth,  for  the  motion. 

Holman . contra,  objected  that  the  special  endorsement 
was  not  sufficient  to  enable  the  plaintiff*  to  obtain  judgment 
under  Rule  80. 

The  Master  in  Chambers,  having  reserved  judgment, 
held  that  the  endorsement  was  not  a sufficient  special 
endorsement  to  entitle  the  plaintiff*  to  ask  fin  judgment 
under  Rule  80,  but  gave  liberty  to  plaintiff  to  amend  his 
endorsement,  and  to  renew  his  application  for  judgment 
after  the  lapse  of  ten  days  from  the  service  of  the  amended 
writ. 


Re  Lane. 

Infants — Examination — R,  S.  O.  ch.  40. 

[October  9,  1882. — Boyd , C.] 

An  application  for  the  sale  of  infant’s  estate  under 
R.  S.  O.  ch.  40.  The  property  is  situated  in  the  town  of 
Lindsay,  and  was  shewn  to  be  worth  about  $400. 

There  were  five  infants.  Three  of  them,  who  were 
over  fourteen  years  of  age,  had  been  examined  before  the 
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Master,  at  Lindsay : the  other  two  were  residing  with 
their  mother  in  the  United  States,  whose  affidavit  as  to 
their  age  and  to  her  inability  to  produce  them  in  Ontario, 
owing  to  the  expense,  was  filed. 

J.  H.  Macdonald , for  the  application,  submitted  that  the 
Court  had  a general  power  to  relax  the  rule  as  to  exami- 
nation, as  in  similar  erases  where  the  estate  was  large 
commissions  to  examine  had  been  allowed. 

Boyd,  C.,  granted  the  application,  dispensing  with 
examination  of  the  two  infants  who  were  out  of  the 
jurisdiction. 


Ontario  Glass  Company  y.  Swartz. 

Division  Court — Jurisdiction. 

[October  9,  1882. — Cameron,  J.] 

A motion  for  a prohibition  to  the  First  Division  Court 
of  the  County  of  Kent  to  stay  proceedings  under  a judg- 
ment obtained  by  the  plaintiff  against  the  defendant,  an 
American  citizen. 

Clement , for  the  motion. 

Aylesworth,  contra. 

Cameron,  J.,  held  that  the  process  of  Division  Courts  is 
of  no  effect  outside  the  Province  of  Ontario. 


SCOTT  V.  CREIGHTON. 
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Scott  v.  Creighton. 

Contents  of  statement  of  claim — Omission  of  date  of  writ — Rule  128,  0.  J.  A. 

[October  10,  1882. — The  Master  in  Chambers.'] 

An  action  of  ejectment. 

The  defendant  moved  to  set  aside  the  statement  of  claim, 
on  the  ground  that  it  did  not  mention  the  date  on  which 
the  writ  issued,  as  provided  by  forms  in  Appendix  D.  to 

rules  0.  J.  A. 

Creighton,  for  the  motion. 

Murray,  contra.  The  rule  merety  says  : “ forms  may  be 
used;”  and  it  is  not  therefore  compulsory  to  follow  the 
form  verbatim. 

The  Master  in  Chambers  held  that  the  mention  of  the 
date  of  issue  of  writ  was  essential,  but  leave  was  given  to 
amend  on  payment  of  costs,  which  were  fixed  at  $1. 


Aitcheson  v.  Mann. 


Patent — Venue — 35  Vic.  ch.  26 — Rule  254  0.  J.  A. 

In  an  action  to  restrain  the  infringement  of  a patent  granted  under  35 
Vic.  ch.  26,  D.,  the  defendant  has  a right  to  have  the  case  heard  in  the 
county  where  the  alleged  infringement  occurs. 

Semble,  Rule  254  0.  J.  A.  is  not  in  conflict  with  the  provisions  of  the 
statute  respecting  the  place  of  trial. 


[October  10,  1882.— Boyd,  0.] 

An  action  to  restrain  the  infringement  of  a patent 
issued  in  1879  under  35  Vic.  ch.  26,  D. 

The  defendant  resided  in  Brockville,  and  there  carried 
on  the  business  out  of  which  the  alleged  infringement 
arose.  The  venue  was  laid  at  Belleville. 
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The  defendant  moved  to  change  the  venue  from  Belleville 
to  Brockville,  on  the  ground  that  the  venue  must  be  laid 
at  Brockville  under  35  Vic.  ch.  26,  sec.  24.  Affidavits 
were  filed  alleging  that  defendant  resided  and  carried  on 
business  in  Brockville  : that  all  his  witnesses  lived  there: 
that  it  would  cost  him  at  least  $100  more  to  have  the  case 
heard  at  Belleville,  besides  the  loss  his  business  would 
suffer  by  his  absence  : that  the  plaintiff  was  a man  of  no 
means,  and  defendant  would  in  all  probability  have  to  pay 
the  costs. 

The  plaintiff,  on  the  other  hand,  alleged  that  if  the  case 
was  heard  at  Brockville  it  would  cost  him  over  $100  more 
than  if  heard  at  Belleville. 

The  Master  in  Chambers,  holding  that  35  Vic.  ch.  26 
was  repealed  pro  tanto  by  Buie  254,  O.  J.  A.,  made  an 
order  changing  the  venue  to  Brockville,  and  ordering  the 
defendant  to  pay  to  the  plaintiff  $134.95,  which  it  was 
computed  was  the  extra  cost  the  plaintiff*  was  put  to  by 
the  change  of  venue. 

The  defendant  appealed,  and  the  plaintiff  cross -appealed. 

Hoyles,  for  the  defendant. 

Langton,  contra. 

Boyd,  C. — The  plaintiff  obtained  his  patent  pursuant 
to  the  provisions  of  the  Patent  Act  of  1872,  and  accepted 
it  subject  to  all  the  conditions  of  that  Act,  among  the  rest 
the  provision  contained  in  sec.  24,  that  in  the  event  of  his 
rights  being  invaded,  he  undertook  to  litigate  the  matter 
in  that  Court  of  which  the  place  of  holding  should  be 
nearest  to  the  place  of  residence  or  of  business  of  the 
defendants. 

As  I regard  this  clause,  it  is  not  pertinent  to  discuss 
whether  or  not  it  is  in  conflict  with  the  provisions  of  the 
Judicature  Act  affecting  procedure  ; it  is  rather  one  of  the 
terms  on  which  the  Dominion  Government  think  proper  to 
award  the  exclusive  rights  now  claimed  by  the  plaintiff 
under  his  patent ; and  the  acceptance  of  that  patent  worked 
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a personal  disability  on  the  part  of  the  plaintiff  to  sue  an 
infringing  defendant  out  of  his  own  county.  To  this 
extent  the  right  of  a patentee,  suing  for  infringement,  to 
lay  the  venue  where  he  pleases  is  modified,  but  the  modi- 
fication is  one  imposed  upon  him  by  the  very  statute 
which  confers  the  monopoly,  and  of  which  he  ought  not 
to  complain. 

Rule  254  O.  J.  A.  may  be  read  so  as  to  harmonize  with  the 
provision  in  the  Patent  Act.  Under  that  rule  the  plaintiff 
proposes  that  the  trial  shall  be  at  Belleville,  where  he 
lives,  and  if  the  defendant  did  not  object  that  would  be 
the  place  of  trial.  But  here  the  defendant  invokes  the 
protection  of  the  Patent  Act ; and  because  the  plaintiff  did 
in  effect  undertake,  when  he  obtained  his  patent,  that  he 
would  observe  the  provisions  of  the  Act,  I hold  that  the 
clause  in  that  rule  enabling  a Judge  to  order  otherwise 
comes  into  play  for  the  benefit  of  the  defendant. 

The  venue  will  be  changed  without  terms  to  Brockville. 
As  the  defendant  has  been  slow  in  applying,  the  costs  of 
this  application  below  and  in  appeal  will  be  costs  in  the 
cause. 


Be  Fletcher  and  Noble. 

Division  Court  Security  for  Costs. 

Under  sec.  244  B.  S.  0.,  ch.  47,  an  order  for  security  for  costs  may  be 
made  in  a Division  Court. 

[October  10,  1882. — Cameron , J.] 

The  plaintiff,  who  resided  in  Sault  St.  Marie,  in  the 
United  States  of  America,  issued  a summons  on  31st  July, 
1882,  out  of  the  Tenth  Division  Court  of  the  County  of 
York,  to  recover  $128,  the  amount  and  interest  of  a pro- 
missory' note  made  by  the  defendant  when  residing  in 
Sault  St.  Marie. 
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On  September  1st,  the  defendant  filed  the  ordinary  notice 
disputing  the  plaintiff's  claim. 

On  September  25th,  on  the  motion  of  the  plaintiff,  the 
defendant  consenting,  a commission  was  issued  to  examine 
witnesses  generally  for  both  parties  at  Sault  St.  Marie. 

On  October  4th,  an  order  was  made  directing  the  plaintiff 
to  procure  within  four  weeks  two  sureties  in  the  sum  of 
$50  each  to  answer  the  costs,  &c. 

The  plaintiff*  then  moved  for  a prohibition  to  stay  pro- 
ceedings under  the  order  for  security  for  costs. 

Hands  (Murray  & Barvnch),  for  the  plaintiff. 

Gould , contra. 


Cameron,  J. — The  order  for  security  for  costs  was  made 
by  the  learned  Junior  Judge  under  the  authority  of  secs. 
77  and  80  of  the  Ontario  Judicature  Act,  1881,  which  are 
as  follows : “ 77.  Every  County  and  Division  Court  shall, 
as  regards  all  causes  of  action  within  its  jurisdiction  for 
the  time  being,  have  power  to  grant  and  shall  grant  in  any 
proceeding  before  such  Court  such  relief,  redress,  or  remedy, 
or  combination  of  remedies,  either  absolute  or  conditional, 
and  shall  in  every  such  proceeding  give  such  and  the  like 
effect  to  every  ground  of  defence  or  counter  claim,  equit- 
able or  legal  * * in  as  full  and  ample  a manner  as 

might  and  ought  to  be  done  in  the  like  case  by  the  High 
Court  of  Justice.  80.  The  several  rules  of  law  enacted 
and  declared  by  this  Act  shall  be  in  force  and  receive  effect 
in  all  Courts  whatsoever  in  Ontario  so  far  as  the  matters 
to  which  such  rules  relate  shall  be  respectively  cognizable 
by  such  Courts,”  or  under  sec.  244  of  ch.  47,  R.  S.  0.,  the 
Division  Courts  Act,  which  is  as  follows  : “ In  any  case  not 
expressly  provided  for  by  this  Act,  the  County  Judges 
may  in  their  discretion  adopt  and  apply  the  general  prin- 
ciples of  practice  in  the  Superior  Courts  of  common  law 
to  actions  and  proceedings  in  the  Division  Courts.” 

In  determining  the  question  presented  by  the  present 
application  on  the  merits,  it  is  necessary  to  consider 
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whether  the  ordering  of  security  for  costs  and  staying 
proceedings  till  such  security  be  given  to  answer  the 
defendant’s  costs,  is  an  inherent  power  in  Courts  in  regu- 
lating their  practice,  or  is  it  a right  or  remedy  which  every 
one  sued  by  a person  residing  out  of  the  jurisdiction  of 
the  Court  in  which  proceedings  are  instituted,  has  a right 
to  invoke  merely  by  reason  of  some  existing  statutory  or 
other  rule  of  law  relating  to  proceedings  in  certain  Courts 
only.  It  will  be  observed  that  the  Judicature  Act  does 
not  in  express  terms  confer  a right  to  security  for  costs, 
except  in  one  case  provided  for  by  *Rule  431,  that  is, 
“ where  it  appears  by  the  writ  of  summons,  notice,  or 
other  proceeding  by  which  a suit  is  instituted,  or  by  an 
endorsement  thereon,  that  the  plaintiff  resides  out  of 
Ontario,”  and  the  cases  in  which  security  for  costs  can  now 
be  obtained  remain  as  they  were  before  the  Judicature 
Act.  The  present  case  is  not,  as  far  as  the  facts  are  shewn, 
within  Rule  431. 

In  the  Superior  Courts  it  would  seem  that  the  granting 
or  refusing  of  security  for  costs  is  purely  discretionary, 
and  a matter  of  practice,  and  not  a rule  of  law,  or  a 
decided  right.  In  Boswell  v.  Irish , 4 Burr.  2105,  it  was 
declared  the  ordering  security  to  be  given  “ was  altogether 
contrary  to  rule,  and  had  been  denied  over  and  over  again,” 
and  Mr.  Justice  Yates  said : “ It  was  clogging  the  course 
of  justice.” 

But  in  Pray  v.  Edie,  1 T.  R.  267,  security  was  ordered, 
Buller,  J.,  observing : (<  There  have  been  several  late  cases 
to  the  contrary,  (that  is,  to  the  contrary  of  the  case  in  4 
Burr,  and  other  cases  cited  on  the  argument,)  and  for  this 
reason,  that  if  a verdict  be  given  against  the  plaintiff  he 
is  not  within  the  reach  of  our  law  so  as  to  have  process 
served  on  him  for  the  costs.”  And  there  is  no  doubt  the 
practice  is  now  well  established  that  security  will  be 
ordered  if  the  motion  therefor  is  made  at  the  proper  time. 
It  does  not  appear  that  there  is  any  decided  rule  of  law  as 
distinguished  from  a rule  of  practice  on  the  subject,  except 
under  Rule  431  above  noted,  and  secs.  70  and  71  of  ch.  50, 
33— VOL.  IX  O.P.R. 
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R.  S.  0.,  which  do  not  extend  to  or  cover  the  circumstances 
of  the  present  case,  and  therefore  the  authority  of  the 
learned  Junior  Judge  to  make  the  order  he  has  is  not  to 
be  found  within  the  provisions  of  the  Judicature  Act.  The 
right  to  security  for  costs  is  not  a remedy  or  relief  within 
sec.  77,  nor  is  it  a rule  of  law  declared  by  the  Act  to  be  in 
force  so  as  to  come  within  sec.  80. 

The  question  then  is,  does  sec.  244  of  the  Division  Courts 
Act  confer  the  power  exercised  by  the  learned  Judge.  I 
think  it  does.  It  is  a case  not  provided  for  by  the  Act  or 
by  any  rules  made  under  the  Act,  and  is  within  the  prin- 
ciples of  practice  in  the  Superior  Courts,  and  so  it  was 
competent  for  the  learned  Junior  Judge  to  resort  in  his 
discretion  to  the  practice  in  those  Courts.  Being  a matter 
of  practice,  it  is  different  from  the  proceeding  to  examine 
the  parties,  which  is  a proceeding  sanctioned  by  Act  of 
Parliament,  and  can  only  be  resorted  to  in  the  Courts  to 
which  the  Act  applies.  As  my  decision  is  upon  the  merits, 
1 do  not  give  any  opinion  upon  the  question  as  to  whether 
prohibition  is  the  proper  remedy  under  the  circumstances 
of  the  present  case. 


JOHNSTON  V.  JOHNSTON. 
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Foreclosure — Payment  into  Court — Mistake — Solicitor  and  client. 


The  decree  declared  that  the  defendant  was  a trustee  of  the  premises  m 
question  for  the  plaintiff,  and  that  the  plaintiff  was  entitled  to  redeem 
on  payment  of  what  the  Master  should  find  due,  within  six  months 
after  report,  &c.,  and  in  default  of  payment,  the  plaintiff'  was  to  be 
foreclosed.  The  report  was  dated  4th  March,  1882,  and  appointed  18th 
April,  1882,  for  payment.  The  money  was  paid  into  the  Bank  of 
Commerce  on  that  day,  but  by  mistake  to  the  credit  of  a suit  of 
Johnston  v.  A.  Johnston.  On  the  22nd  April,  1882,  the  defendant’s 
solicitor,  on  the  usual  affidavit  of  non-payment  and  certificate  of  bank 
manager,  obtained  an  order  ex  parte  dismissing  the  bill  with  costs.  On 
the  25th  April,  the  defendant’s  solicitor  became  aware  that  the  money 
had  been  paid  in  to  the  credit  of  the  wrong  suit,  but  on  the  20th  April, 
he  had  been  aware  that  the  money  was  paid,  though  not  aware  of  the 
exact  nature  of  the  mistake.  On  the  27th  April,  the  defendant  sold 
the  premises. 

Held,  that  the  defendant  must  be  considered  identified  with  his  solicitor  as 
to  all  the  information  the  solicitor  had : that  the  order  made  dismissing  the 
bill,  instead  of  foreclosing  the  plaintiff,  and  also  the  Master’s  report  giving 
six  weeks  instead  of  six  months  for  payment  as  required  by  the  decree, 
were  irregularities,  sufficient  to  notify  the  purchaser  of  something 
unusual  in  the  proceedings,  and  therefore  that  he  could  not  rely  on  the 
final  order  dismissing  the  bill  alone  : that  even  if  the  order  had  been  for 
foreclosure,  under  the  facts  of  this  case,  it  would  be  a proper  exercise 
of  the  discretion  of  the  Court  to  open  it  up  ; and  that  a suit  commenced 
by  the  plaintiff  to  set  aside  the  sale,  did  not  estop  him  from  obtaining 
relief  under  this  motion. 

Gunn  v.  Doble,  15  Gr.  655,  distinguished. 

[September  14,  1882. — The  Master  in  Chambers,  Proudfoot,  J.J 

The  bill  was  filed  for  the  purpose  of  having  the  defen- 
dant declared  a trustee  of  the  land  in  question  for  the 
plaintiff. 

The  decree  declared  the  plaintiff  entitled  to  redeem,  and 
directed  accounts  to  be  taken  of  what  was  due  to  the 
defendant,  and  on  payment  of  what  should  be  so  found 
due  within  six  months  after  the  Master  should  have  made 
his  report,  the  defendant  was  ordered  to  convey  the 
premises  to  the  plaintiff,  and  in  default  of  payment  the 
plaintiff  was  to  be  absolutely  foreclosed. 

The  Master  made  his  report  on  the  4th  March,  1882,  and 
appointed  the  18th  April  for  payment  by  the  plaintiff  of 
the  money  reported  due  to  the  defendant.  No  objection  was 
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raised  as  to  the  shortness  of  the  time  allowed  within  which 
to  make  the  payment. 

The  money  was  paid  into  the  hank  as  directed  by  the 
report,  but  by  mistake  was  paid  into  the  account  of  a 
wrong  suit,  Johnston  v.  A.  Johnston,  instead  of  Johnston 
v,  Johnston.  It  was  afterwards  transferred  to  this  suit  on 
the  26th  April. 

On  the  22nd  April,  an  order  was  made  dismissing  the 
bill  in  default  of  payment. 

On  the  27th  April,  the  defendant  sold  the  land  to  John 
Ty  tier . 

The  plaintiff  commenced  an  action  to  set  aside  the  sale, 
&c.,  and  registered  a L.  P.  on  the  property. 

The  facts  further  appear  in  the  judgments. 

Hoyles,  for  the  plaintiff,  moved  to  set  aside  the  order 
dismissing  the  bill. 

Langton,  for  the  purchaser,  made  a party  on  this  appli- 
cation. 

Shepley,  for  the  defendant. 

The  Master  in  Chambers. — As  to  the  first  point,  that 
the  Masters  report  very  much  shortens  the  time  for  pay- 
ment given  to  the  plaintiff  by  the  decree.  It  is  to  be 
observed  that  the  plain  till ’s  solicitor  attended  the  Master: 
that  no  objection  appears  ever  to  have  been  taken  to  the 
time  fixed  by  the  Master : that  the  report  was  never 
appealed  against,  but  apparently  acquiesced  in,  and  I 
therefore  must  take  it,  in  the  absence  of  anything  to  the 
contrary,  that  this  matter  proceeded  by  consent. 

As  to  another  point,  that  the  order  to  dismiss  is  irregular, 
because  the  decree  itself  had  provided  foreclosure  against 
the  plaintiff  in  the  event  of  non-payment.  I am  inclined 
to  think  that  the  objection  is  probably  good,  because  the 
results  in  the  two  cases  are  not  the  same,  the  dismissal 
being  with  costs.  Of  this,  at  any  rate,  I am  sure,  that  had 
I noticed  the  form  of  the  decree,  I should  not  have  granted 
the  order  for  dismissal.  This  would  be  irregularity  merely. 
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But  there  is  a broader  ground  on  which  I must  act. 
The  money,  $450,  was  payable  at  the  Bank  of  Commerce 
in  Toronto,  on  the  18th  April  last,  and  it  was  paid  into  the 
bank  on  that  day.  But  it  happened  unfortunately  that 
there  was  another  suit  depending  in  Court  of  Johnston  v. 
A.  Johnston,  and  by  mistake  the  money  was  paid  in  to  the 
credit  of  the  latter  suit  instead  of  this  suit,  and  the  receipt 
was  given  accordingly,  the  intention  being  all  along  to  pay 
it  to  the  credit  of  this  suit.  The  order  was  made  dismissing 
the  bill  on  the  22nd,  on  an  affidavit  of  non-payment 
by  the  defendant,  and  the  usual  bank  certificate  given  in 
Toronto.  But  on  the  20th,  the  plaintiff’s  solicitor  had 
told  the  defendant’s  solicitor  in  L’Orignal,  that  the 
money  had  been  paid  in,  and  he  then  shewed  the  defen- 
dant’s solicitor  the  bank  receipt.  This  receipt,  which  is  now 
before  me,  is  entitled  in  the  suit  against  A.  Johnston,  but 
the  plaintiff’s  solicitor  had  evidently  not  observed  it,  and 
both  solicitors  then  believed  in  the  fact  of  payment,  and 
that  the  bank  receipt  evidenced  it.  The  defendant’s  solici- 
tor was  therefore  surprised,  as  he  swears,  and  as  I fully 
believe,  when  on  the  24th  he  received  from  his  agents 
in  Toronto  the  order  of  the  22nd  dismissing  plaintiff’s 
bill  for  non-payment.  Upon  this  defendant’s  solicitor 
telegraphed  to  his  agents  in  Toronto,  stating  that  the  plain- 
tiff’s solicitor  had  the  bank  receipt  for  payment,  and 
asking  whether  defendant  might  safely  close  a sale.  He 
was  answered  on  the  same  day  that  the  agents  had  acted  on 
the  certificate  (now  produced)  of  the  bank  manager  of  non- 
payment. (This  telegram  is  not  produced.)  But  on  the 
following  day  (25th)  the  agents  from  further  enquiry  at 
the  bank,  and  from  Messrs.  Bethune  & Co.,  who  paid  the 
money  in,  became  aware  of  the  facts  as  to  the  mistake  as 
I have  stated  them.  This  the  agents  at  once  communi- 
cated by  letter  to  defendant’s  solicitor,  who  swears  he 
received  their  letter  on  the  27th.  (They  did,  it  is  now  pro- 
duced.) It  is  to  be  regretted  that  the  agents  did  not  tele- 
graph on  the  25th,  as  well  as  write,  especially  so  from  the 
terms  of  the  telegram  of  the  defendant’s  solicitor  to  them. 
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I must  now  go  back  to  the  12th,  when,  as  it  appears  by 
affidavit,  the  defendant’s  solicitor  saw  money  on  the  desk 
of  the  plaintiff’s  solicitor,  which  plaintiff’s  solicitor  then 
informed  him  he  was  about  to  send  to  Toronto,  to  pay  in 
according  to  the  Master’s  report.  Although  the  defendant’s 
solicitor,  from  some  circumstances  which  he  relates,  doubted 
that  the  whole  money  was  forthcoming,  yet  when  he  was 
afterwards  told  on  the  20th  that  the  money  had  been 
paid  in,  his  mind  must  have  reverted  to  the  circumstance, 
and  it  is  easy  to  understand  his  ready  belief,  without 
examination  of  the  receipt,  that  the  money  had  been  paid 
in.  On  the  25th  or  26th,  this  further  occurred — the  plain- 
tiff’s solicitor  called  on  the  defendant’s  solicitor  for  the 
purpose  of  getting  his  consent  to  an  order  rescinding  the 
order  for  dismissal.  The  defendant’s  solicitor,  it  is  sworn, 
did  not  then  refuse  to  give  such  consent,  but  spoke  as 
though  he  had  no  doubt  the  order  would  be  set  aside,  and 
said,  that  if  he  consented  his  client  might  think  he  had 
done  so  with  a view  of  favouring  the  plaintiff,  and  it  is 
further  sworn  that  the  defendant’s  solicitor  theta.  remarked 
in  these  words  or  to  this  effect : “If  John  should  sell  the 
place,  it  will  be  gone  from  William  altogether.”  I cannot 
help  observing  that  it  does  not  appear  that  he  asked  then 
or  on  the  24th,  or  even  after  the  24th,  to  be  allowed  to  see 
the  receipt.  This,  under  the  circumstances  seems  to  be 
very  significant.  I think  the  reason  was,  because  his  mind 
was  satisfied  as  to  the  fact  of  payment,  however  he  might 
speculate  as  to  the  cause  of  the  miscarriage. 

It  appears  that  on  the  17th  the  defendant’s  solicitor  had 
by  anticipation  sent  to  the  defendant  an  affidavit,  to  be 
made  by  him,  of  non-payment,  to  be  sworn  and  forwarded 
by  the  defendant  to  the  agents  at  Toronto,  after  the  defen- 
dant should  be  informed  of  the  non-payment  into  the  bank. 

By  an  order  in  Chambers  on  the  26th,  the  money  was 
transferred  to  this  cause,  as  soon  as  could  be  after  the 
mistake  was  discovered  by  the  plaintiff’s  solicitor’s  agents. 

From  all  this,  I conclude  that  the  agents  of  the  defen- 
dant’s solicitor  knew  all  the  facts  on  the  25th  : that  the 
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defendant’s  solicitor  had  seen  the  receipt  on  the  20th,  and 
was  then  well  convinced  that  substantially  the  plaintiff 
had  paid  the  money  into  Court,  and  yet  although  he 
seemed  to  think  on  the  26th  that  the  order  would  be  set 
aside,  and  there  was  telegraphic  communication  between 
him  and  his  client,  he  allowed  his  client  to  sell  on  the 
27th.  Of  the  exact  nature  of  the  miscarriage  that  had 
occurred  he  appears  not  to  have  been  informed  till  the 
27th. 

I had  written  thus  far  when  I was  furnished  with  copies 
of  two  telegrams  from  the  Toronto  agents  to  the  defen- 
dant’s solicitor’s  sent  in  this  suit — the  first  being  the  one 
already  spoken  of  sent  on  the  24th.  It  is  in  these  words 
and  of  that  date  : — f 

“We  obtained  order  on  bank  manager’s  certificate  of  non-payment. 
If  O’Brien  bolds  receipt  of  bank  the  manager  must  be  mistaken,  and  order 
would  be  wrong.  Will  enquire  further  to-morrow.” 

The  other  is  of  date  the  following  day,  the  25th.  It  is 
as  follows : — 

% 

“ Money  paid,  but  by  mistake  to  credit  of  wrong  suit.  ” 

I need  say  little  more.  It  will  be  seen  that  these  tele- 
grams vary  in  some  points  from  what  I have  written  above. 
I must  regard  the  defendant  as  identified  with  his  solicitor 
as  to  all  this  information.  There  were  means  of  immediate 
communication.  I will  cite  a case  on  the  general  law  of 
principal  and  agent. 

The  plaintiffs’  agents  at  Smyrna  purchased  and  sent  to 
the  plaintiffs  in  England,  a cargo  of  madder.  The  ship 
sailed  on  the  23rd,  and  was  stranded  in  the  course  of  that 
day,  which  was  known  to  the  agent  on  the  24th.  He 
wrote  to  the  plaintiffs  by  the  next  mail  the  fact  of  the  loss, 
but  purposely  abstained  from  telegraphing,  that  the  plain- 
tiffs might  not  be  prevented  from  insuring.  The  plaintiffs 
in  ignorance  did  insure.  It  was  held  the  plaintiffs  could 
not  recover  against  the  insurers  on  the  ground  of  conceal- 
ment and  misrepresentation,  for  the  plaintiffs  were  bound  by 
the  knowledge  of  the  agent,  which  might  have  been  com- 
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municated  by  telegraph  : Prondfoot  v.  MontifLore,  L.  R.  2 
Q.  B.  511. 

Here  the  solicitor  had  set  the  matter  going ; he  had  full 
knowledge  of  the  payment  and  of  the  nature  of  the 
mistake,  with  ample  means  of  communication,  and  surely 
the  duty  on  him  to  inform  his  client  was  at  least  as  per- 
emptory as  the  duty  of  the  agent  in  the  case  I have  cited. 
It  seems  to  me  it  was  more  so. 

I think  no  man  can  have  a valid  title  on  an  order  so 
obtained,  and  so  acted  on.  I think  it  is  my  duty  to  rescind 
the  order  for  dismissal ; and  as  to  the  suit  that  has  been 
commenced  against  the  parties  by  the  plaintiff,  I think  it 
does  not  estop  the  plaintiff  from  his  remedy  on  this  motion. 
It  was  a just  measure  of  caution,  after  what  had  occurred, 
by  a lis  'pendens  to  prevent  the  figure  of  some  other  possible 
purchaser  for  value  without  notice  being  exhibited  to  the 
Court.  As  to  the  costs,  no  doubt  the  mistake  was  the 
primary  cause  of  the  trouble,  that  is,  it  was  a cause  sine 
qua  non,  but  the  unjust  attempt  to  take  advantage  of  that 
mistake  was  the  real  acting  cause.  I order  that  the  defen- 
dant shall  pay  the  costs  of  all  parties. 

This  judgment  was  appealed  from  by  the  purchaser, 
and  the  appeal  was  argued  by  the  same  counsel. 

Proudfoot,  J. — I think  the  order  made  by  the  Master 
was  correct,  and  should  not  be  disturbed. 

The  decree  was  made  before  the  Judicature  Act  came 
into  force,  and  the  regularity  and  effect  of  the  proceedings 
are  to  be  determined  by  the  practice  of  the  Court  of 
Chancery  previous  to  that  time. 

It  was  held,  in  Gunn  v.  Doble , 15  Gr.  655,  that  a pur- 
chaser from  a mortgagee  after  foreclosure,  where  the  decree 
and  final  order  were  upon  the  face  of  them  regular,  was  not 
bound  to  inquire  into  the  regularity  of  the  proceedings 
upon  which  they  were  founded.  That  certainly  was  not 
the  case  in  this  instance.  The  decree  directed  foreclosure : 
the  final  order  was  a dismissal  of  the  bill.  It  is  true  that 
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the  effect  of  a dismissal  is  the  same  as  foreclosure,  so  far 
as  the  land  is  concerned ; but  the  one  is  a more  onerous 
decree  on  the  mortgagor  than  the  other.  And  this  was 
not  an  ordinary  suit  for  redemption  on  a mortgage,  but  one 
for  a different  purpose,  and  the  decree  for  the  benefit  of 
the  defendant  was  a special  one,  giving  the  plaintiff  a right 
to  redeem  only  on  payment  of  certain  money,  and  in 
default  a specific  consequence  is  to  follow,  foreclosure. 

Again,  the  decree  gave  the  plaintiff  six  months  to  pay, 
while  the  Master  only  gave  him  six  weeks.  This  was  an 
irregularity,  which  between  the  parties  might  have  been 
waived,  but  which  was  sufficient  to  notify  the  purchaser 
of  something  unusual  in  the  proceedings,  and  that  he  could 
not  rely  on  the  final  order  alone. 

The  case  of  Gamjphell  v.  Holyland , L.  R.  7 Ch.  D.  166, 
is  of  itself  sufficient  to  shew  that  the  order  now  appealed 
from  was  perfectly  correct.  Sir  George  Jessel,  M.E.,  dis- 
misses the  right  to  redeem  after  foreclosure  in  this  way. 
“ The  principle  in  a Court  of  Equity  has  always  been  that, 
though  a mortgage  is  in  form  an  absolute  conveyance 
where  the  condition  is  broken : in  equity  it  is  always 
security  * * The  final  order,  which  was  called  fore- 

closure absolute,  that  is,  in  form,  that  the  mortgagor  should 
not  be  allowed  to  redeem  at  all ; but  it  was  form  only,  just 
as  the  original  deed  was  form  only.  * * Although  the 

order  of  foreclosure  absolute  appeared  to  be  a final  order 
of  the  Court,  it  was  not  so,  but  the  mortgagee  still  remained 
liable  to  be  treated  as  mortgagee,  and  the  mortgagor  still 
retained  a claim  to  be  treated  as  mortgagor,  subject  to  the 
discretion  of  the  Court.  * * Then  it  is  said  you  must 

not  interfere  against  purchasers.  As  I have  already 
explained,  there  are  purchasers  and  purchasers.  If  the 
purchaser  buys  a freehold  estate  in  possession  after  the 
lapse  of  a considerable  time  from  the  order  of  fore- 
closure absolute,  with  no  notice  of  any  extraneous  circum- 
stances which  would  induce  the  Court  to  interfere,  I for 
one  should  decline  to  interfere  with  such  a title  as  that ; 
but  if  the  purchaser  bought  the  estate  /within  twenty -four 
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hours  after  the  foreclosure  absolute,  and  with  notice  of 
the  fact  that  it  was  of  much  greater  value  than  the  amount 
of  the  mortgage  debt,  is  it  to  be  supposed  that  a Court  of 
Equity  would  listen  to  the  contention  of  such  a purchaser, 
that  he  ought  not  to  be  interfered  with  ? He  must  be 
taken  to  know  the  general  law,  that  an  order  for  fore- 
closure may  be  opened  under  proper  circumstances  and 
under  a proper  exercise  of  discretion  by  the  Court ; and  if 
the  mortgagor  in  that  case  came  the  week  after,  is  it  to  be 
supposed  a Court  of  Equity  would  so  stultify  itself  as  to 
say  that  a title  so  acquired  would  stand  in  the  way  ? 

In  this  case  the  circumstances  are  all  in  favour  of  the 
plaintiff.  The  money  was  paid  within  the  time,  though 
by  mistake  in  the  wrong  suit,  but  the  defendant  was  aware 
of  the  payment,  and  the  mistake  was  corrected  as  soon  as 
discovered.  The  purchaser  offers  for  the  place  within  four 
days  after  the  order  of  dismissal.  The  land  is  worth  con- 
siderably more  than  the  purchase  money,  and  the  plaintiff 
comes  promptly  to  be  allowed  to  redeem.  If  the  order  had 
been  the  correct  one,  for  foreclosure,  it  would  have  been  a 
proper  exercise  of  the  discretion  of  the  Court  to  open  it, 
and  as  it  is  also  irregular  by  being  an  order  for  dismissal, 
there  can  be  no  question  of  the  propriety  of  the  order  now 
under  appeal. 

I dismiss  the  appeal,  with  costs. 
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Vermilyea  v.  Guthrie. 

Action — Transfer  of. 

\ 

[9th  October,  1882.— Boyd,  0.] 

An  action  to  restrain  the  infringement  of  a patent. 

Clement , for  the  plaintiff,  moved  on  notice  to  change  the 
place  of  trial  from  Belleville  to  St.  Catharines,  and  to  trans- 
fer the  action  to  the  Common  Pleas  Division. 

Hoyles , contra,  consented  to  the  change  of  venue,  but 
objected  to  the  case  being  transferred  to  the  Common  Pleas 
Division;  he  also  moved  on  behalf  of  the  defendant  to 
strike  out  the  jury  notice. 

Boyd,  C.,  held  that  where  a plaintiff  brings  an  action  in 
the  Chancery  Division,  which  is  proper  to  be  brought 
there,  he  will  not  be  allowed  to  transfer,  either  on  the 
ground  that  he  wishes  it  tried  by  a jury  or  that  a transfer 
would  expedite  the  trial.  He  also  thought  an  action  for 
the  infringement  of  a patent  should  not  ordinarily  be  tried 
by  a jury. 
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Thurlow  y.  Beck. 

Action  to  set  aside  deed — Right  to  a jury — Jurisdiction  of  Master  in 
Chambers. 

[October  19,  1882. — Patterson,  J.  A.] 

This  was  an  action  brought  to  set  aside  a conveyance. 

/ 

The  Master,  on  the  ex  parte  application  of  the  defen- 
dant, made  an  order  for  leave  to  the  defendant  to  withdraw 
his  defence  and  refile  the  same  with  a jury  notice. 

McClive  (St.  Catharines)  moved  to  rescind  this  order,  on 
the  ground  that  the  Master  had  no  power  to  make  it,  and 
the  Master  referred  the  motion  to  the  Judge  at  the  Cayuga 
Assizes,  which  opened  on  the  19th  October. 

McClive  then  renewed  his  motion. 

E.  Martin , Q.  C.,  (Hamilton)  and  R.  Martin  (Cayuga), 
shewed  cause. 

Patterson,  J.  A.,  held  that  an  action  to  set  aside  a con- 
veyance could,  previous  to  the  Ontario  J udicature  Act,  have 
been  brought  in  the  Court  of  Chancery  only,  the  remedy 
being  one  that  could  not  be  reached  by  a Common  Law 
action,  and  the  defendant  had  therefore  no  right,  as  of 
course,  to  have  the  action  tried  by  a jury.  He  further 
intimated  that  while  under  the  old  Chancery  Act  (R.  S.  0. 
ch.  40,  sec.  99)  the  Court  might  direct  an  action  to  be  tried 
by  a jury  upon  notice  and  for  good  cause,  yet  this  could 
only  be  done  by  the  Court,  and  not  by  a Judge  or  Master 
in  Chambers. 

The  Master’s  order  was  rescinded,  and  the  jury  notice 
struck  out. 
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Blain  v.  Blain  et  al.. 

Notice  of  motion — Affidavit. 

Irregularities  relied  on,  need  not  be  stated  in  a notice  of  motion  if  they  are 

set  out  in  affidavits  filed  on  the  motion,  and  referred  to  in  the  notice. 

[November  1,  1882. — The  Master  in  Chambers.  ] 

The  action  was  brought  to  set  aside  a will.  The  plain- 
tiff in  the  writ  of  summons  was  described  as  of  a certain 
place,  and  in  the  body  of  the  writ  one  of  the  Christian 
names  of  one  of  the  defendants  was  omitted,  although  in 
the  entitling  of  the  writ  the  names  were  correct.  The 
defendants  moved  to  set  aside  the  service  as  irregular  “ on 
the  grounds  disclosed  in  the  affidavit  filed.”  The  affidavit 
pointed  out  the  irregularities  distinctly,  and  proceeded  to 
state  that  as  there  were  many  persons  in  the  family  of  the 
same  name  as  the  plaintiff,  it  was  of  great  importance  to 
the  defendants  to  know  which  of  them  were  instituting  the 
action,  and  that  there  were  none  of  them  of  the  name  at 
the  place  stated  in  the  writ.  This  was  not  denied,  but  the 
plaintiff  relied  upon  the  objection  that  the  irregularities 
should  have  been  specified  in  the  notice  of  motion,  and 
that  as  the  rules  do  not  require  a plaintiff’s  residence  to 
be  stated  in  the  writ,  no  objection  should  be  allowed  if  the 
description  was  inaccurate. 

H.  Cassels,  for  the  motion. 

T.  Hodgins,  contra. 

The  Master  in  Chambers  held  that  where  it  was  stated 
in  the  notice  of  motion  that  the  irregularities  were  set  out 
in  the  affidavit  filed,  and  the  affidavit  distinctly  stated 
them,  that  the  rule  was  sufficiently  complied  with. 
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Gowanlock  y.  Mans. 

Jury  notice — Purely  money ^demand. 

In  cases  which,  before  the  0.  J.  A.,  the  Court  of  Chancery  had  exclusive 
jurisdiction,  a jury  notice  is  irregular  and  will  be  struck  out. 

In  an  action  brought  to  reform  a lease,  and  claiming  damages  for  breach 
of  a covenant : 

Held,  that  such  claim  for  damages  was  not  a“  purely  money  demand  ” 
under  the  4th  sec.  of  the  Administration  of  Justice  Act,  R.  S.  0.  cap.  49. 

[November  3,  1882. — The  Master  in  Chambers .] 

This  was  an  action  brought  to  reform  a lease  by  insert- 
ing a covenant,  which  it  was  alleged  the  lessor  and  lessee 
had  agreed  to  insert  in  the  instrument,  and  for  damages 
for  breach  of  the  covenant. 

The  defendant  served  a jury  notice.  On  the  28th  of 
October,  1882,  the  plaintiff  obtained  from  the  local  Judge 
of  the  High  Court  at  Walkerton  a summons  to  strike  out 
the  jury  notice,  which  summons  was  enlaiged,  by  consent, 
for  argument  before  the  Master  in  Chambers  at  Toronto. 

On  the  2nd  November,  1882,  Clement  moved  the 
summons  absolute,  and  urged  that  the  jury  notice  should 
be  struck  out,  because  section  45  of  the  Ontario  Judicature 
Act  provides  that,  in  causes  and  matters  over  which  the 
Court  of  Chancery  has  at  the  time  of  passing  this  Act 
exclusive  jurisdiction,  the  mode  of  trial  shall  be  according 
to  the  present  practice  of  the  Court  of  Chancery.  He 
contended  that  this  was  a case  which  would  formerly  have 
been  within  the  exclusive  jurisdiction  of  the  Court  of 
Chancery,  and  therefore  that  a jury  could  only  be  had  by 
a special  application  to  the  Court,  and  the  jury  notice  was 
accordingly  irregular  and  should  be  struck  out. 

H.  J . Scott  shewed  cause. 

The  Master  in  Chambers. — It  seems  to  me,  that  before 
the  Judicature  Act  this  case  would  have  been  in  the  exclusive 
jurisdiction  of  the  Court  of  Chancery.  The  only  matter  that 
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could  be  urged  to  shew  that  a Common  Law  Court  could 
have  entertained  the  case,  is  the  4th  section  of  the  Adminis- 

i 

tration  of  J ustice  Act  (R.  S.  O.  ch.  49).  The  “ purety  money 
demand  ” there  spoken  of,  refers  to  the  cause  of  action  in 
the  plaintiff  prior  to  suit,  and  not  at  all  to  the  result  that  a 
judgment  in  it  in  favour  of  the  plaintiff  in  a Common  Law 
Court  would  be  for  the  recovery  of  money — for  that  would 
be  the  result  of  every  personal  action  at  law  that  I can 
remember,  except  ejectment,  replevin,  and  detinue ; and  if 
great  latitude  be  given  to  the  words  “ purely  money 
demand,”  yet  they  could  not  include  this  case,  where  the 
reformation  of  an  instrument  is  the  principal  relief  sought, 
or  at  least  relief  absolutely  necessary  before  any  question 
of  breaches  of  the  covenant  sought  to  be  introduced  could 
be  entered  on.  I must  therefore  strike  out  the  jury  notice 
as  unauthorized  and  irregular,  with  costs. 


Torrance  v.  Torrance. 

Rule  442,  0.  J.  A. — Costs. 

On  a taxation  between  party  and  party,  instructions  for  reply  will  not  be* 
allowed,  as  well  as  instructions  for  statement  of  claim.  But  expenses 
incurred  in  procuring  a deed,  and  certain  other  documents,  which  caused 
a saving  of  expense,  were  allowed. 

[May  22,  1882. — Proudfoot , J.] 

This  was  an  action  by  a wife  against  a husband,  to  have 
the  latter  declared  a trustee  of  certain  property  for  the 
benefit  of  the  former.  The  action  was  begun  by  writ  of 
summons,  in  the  autumn  of  1881.  Judgment  was  given  at 
the  trial,  which  took  place  at  Toronto  on  the  19th  of  April, 
1882,  in  favour  of  the  plaintiff,  awarding  her  costs  of  the 
action  to  the  trial,  as  between  party  and  party. 

On  the  taxation  of  the  plaintiff’s  costs  the  Taxing 
Officer  refused  to  tax  three  items  : (1)  a charge  of  $2 
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for  procuring  a certain  deed  for  use  at  the  trial  which  the , 
defendant’s  solicitors  refused  to  admit.  This  deed  was  in 
the  custody  of  a witness  who  lived  in  Glengarry,  and  it  was 
shewn  that  the  expense  of  procuring  his  attendance  at  the 
trial  would  be  about  $30.  The  deed  was  proved  at  the 
trial  by  a witness  who  lived  at  Toronto.  (2)  A charge  of 
$7.73  for  procuring  from  Montreal  certain  documents  and 
stock  register,  the  production  of  which  at  the  trial  saved 
the  expense  of  a commissioner  to  Montreal.  (3)  The  item 
of  “ Instructions  for  Reply  ” (instructions  for  statement  of 
claim  having  been  first  allowed).  As  to  the  first  two  items 
the  Taxing  Officer  Mr.  Thom  held  that  he  had  power  to 
tax  charges  for  work  done  which  caused  a saving  of  ex- 
pense only  where  the  work  was  done  between  the  solicitors 
on  either  .side. 

The  third  item  was  disallowed  by  Mr.  ^Thom  on  the 
ground  that  instructions  for  pleadings  could  only  be  taxed 
once  in  the  course  of  the  action. 

A.  J.  Gattanach,  applied  under  rule  449,  0.  J.  A.,  for  an 
order  to  review  the  taxation  as  to  these  three  items, 
contending  that  under  item  20  of  the  tariff,  instructions 
should  be  allowed  for  all  necessary  pleadings,  and,  that  all 
services  bond  fide  and  properly  incurred  which  saved  ex- 
pense should  be  allowed,  citing  rule  442,  and  having  regard 
to  the  fact  that  the  tariff  was  one  between  solicitor  and 
client  as  well  as  between  party  and  party. 

No  cause  was  shewn. 

Proxjdfoot,  J. — Made  an  order  allowing  the  items 
relating  to  the  saving  of  expense  to  be  taxed  to  the  plain- 
tiff. And  as  to  the  other  item,  he  upheld  the  ruling  of  the 
officer. 
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Canada  Permanent  Loan  and  Savings  Company  v. 

Foley. 

Ejectment — Issue  of  writ. 

A writ  in  ejectment  for  the  recovery  of  the  possession  of  land  may  issue 
out  of  the  proper  office  in  any  county,  without  reference  to  the  locality 
of  the  land. 

[October  12,  1882.— The  Master  in  Chambers. ] 

The  plaintiffs  issued  the  writ  in  ejectment  in  Toronto. 
The  lands  were  situated  in  the  county  of  Bruce. 

H.  J.  Scott  moved  to  set  aside  the  writ,  on  the  ground 
that  it  should  have  been  issued  from  the  proper  office,  in 
the  county  of  Bruce. 

Leonard,  contra. 

The  Master  in  Chambers. — It  seems  to  me  perfectly 
clear  that  the  writ  in  ejectment  (for  the  recovery  of  the 
possession  of  land)  may  be  issued  from  the  proper  office  in 
any  county,  without  reference  to  the  locality  of  the  land. 
The  trial  must  be  in  the  county  where  the  land  lies : See 
Buies  20  and  254,  0.  J.  A.  ; Biddell  v.  Briar,  2 Chy.  Chamb. 
Bep. ; Passmore  v.  Smith,  1 Prac.  Bep.  318  ; McKindsey 
v.  Johnston,  14  U.  C.  B.  209.  I dismiss  this  motion  to 
set  aside  the  writ — costs  to  the  plaintiffs  in  any  result. 
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Imperial  Bank  v.  Britton. 

Endorsement — Rule  80,  0.  J.  A. 

[December  16,  1882.—  The  Master  in  Chambers .] 

Motion  for  judgment  under  rule  80,  O.  J.  A. 

The  endorsement  on  the  writ  wTas  as  follows : The 
plaintiffs’  claim  $2,000,  being  the  amount  of  the  defen- 
dant’s overdrawn  account  with  the  plaintiffs’  bank,  on  the 
18th  September,  1882. 

Held,  sufficient. 

Shepley,  for  the  motion. 

Howells , (John  O’Donohoe,  Q.C.,)  contra. 


Alexander  v.  Diamond  et  al. 

Examination  of  parties — Co-defendants. 

If  the  issues  between  co-defendants  are  material  to  the  case  of  the  plain- 
tiff or  to  the  character  of  the  relief  which  he  seeks,  he  may  examine  a 
defendant  upon  them,  though  there  is  no  issue  between  that  defendant 
and  himself. 

[April  6th,  1882. — Ferguson,  J.] 

Claim,  that  by  an  agreement,  dated  30th  November, 
1881,  made  between  the  plaintiffs  and  defendants  the 
Diamonds,  the  plaintiffs  purchased  from  the  said  defen- 
dants certain  lands  in  Manitoba,  which  agreement  had  been 
•duly  registered.  That  on  28th  September,  1881,  the 
defendant  W.  Diamond  had  authorized  Crotty  Co., 
estate  agents  in  Winnipeg,  to  sell  the  same  land,  and  they 
had  purported  to  sell  the  same  to  the  defendant  Walsh, 
who,  having  actual  notice  of  the  sale  to  the  plaintiffs  prior 
to  registration  of  his  alleged  agreement,  thereafter  regis- 
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tered  the  same,  together  with  the  authority  to  Crotty  & 
Co.  Averment,  that  Walsh’s  agreement  is  insufficient 
under  the  Statute  of  Frauds,  and  though  the  plaintiffs  had 
no  notice  or  knowledge  of  the  same  when  they  bought,  and 
are  ready  and  willing  to  carry  out  their  contract,  the 
defendants  the  Diamonds  have  failed  to  remove  from  the 
title  the  cloud  created  by  Walsh.  Prayer  for  specific 
performance. 

Defence  and  counterclaim  by  Walsh : — That  his  agree- 
ment is  valid ; that  he  had  no  notice  of  the  plaintiffs’ 
agreement ; that  under  his  prior  registration  he  is  entitled 
to  have  the  land  conveyed  to  him.  Prayer  for  specific 
performance  of  his  agreement. 

Defence  and  counter-claim  by  the  Diamonds : — Denial 
of  Crofty  & Co.’s  agency.  Averment,  that  if  Crotty  & 
Co.  were  the  agents,  they  were  themselves  interested  in  the 
pretended  purchase  by  Walsh,  and  acted  in  collusion  with 
him  to  procure  the  land  for  their  joint  benefit,  contrary  to 
their  duty  as  agents.  Prayer  that  the  alleged  agreement 
with  Walsh  should  be  set  aside. 

Walsh  was  examined  by  the  plaintiffs  before  the  Master 
at  London,  and  upon  counsel’s  interrogation  as  to  the 
interest,  if  any,  of  Crotty  & Co.  in  the  alleged  purchase  by 
him,  Walsh,  he  refused  to  answer,  on  advice  of  counsel, 
because  there  was  no  issue  between  the  plaintiff  and  him- 
self on  that  point. 

H.  Gassels  now  moved  for  an  order  that  Walsh  attend 
before  the  Master  at  his  own  expense  for  further  examina- 
tion. 

J.  H.  Macdonald , for  Walsh,  argued  that  the  examina- 
tion in  the  cause  was  a substitute  for  the  old  practice  of 
administering  interrogatories,  and  must  therefore  be  con- 
fined to  the  issue  raised  between  the  examining  party  and 
the  witness  ; that  there  was  no  issue  between  the  plaintiffs 
and  Walsh  as  to  Crotty  & Co.’s  interest,  and  that  the 
plaintiffs  could  not  take  advantage  of  the  issues  between 
Walsh  and  his  co-defendants.  He  cited  Proctor  v.  Grant , 
9 Gr.  26  ; Fisher  v.  Owen,  L.  R.  8 Ch.  D.  645. 
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Ferguson,  J. — Counsel  say  that  there  is  no  technical 
difficulty  about  the  form  of  the  question  put,  but  that  the 
question  between  them  is  the  broad  one  as  to  whether  or 
not  the  plaintiffs,  who  have  commenced  their  action  for 
specific  performance  of  a contract  made  with  the  Diamonds, 
and  have  made  Walsh  a party  to  remove  a cloud  on  the 
title,  can  examine  him  on  the  subject  of  the  agreement. 
Walsh  claims  in  his  defence  that  he  is  owner  of  the  land 
under  his  purchase,  and  .the  plaintiffs  desire  to  examine 
him,  inquiring  into  his  contract  and  how  it  was  made,  and 
through  whom,  and  the  position  of  the  agent  who  acted  in 
the  making  of  it.  This  right  is  denied  by  Walsh,  and  I am 
of  opinion  that  he  is  wrong,  and  that  the  plaintiffs  have 
the  right  to  examine  him  on  this  subject,  because  it  is 
material  to  their  case  both  as  to  the  remedy  they  can  have 
against  the  Diamonds,  and  as  to  the  cloud  upon  the  title. 
Walsh  will  attend  to  be  further  examined  at  his  own 
expense.  Costs  to  be  costs  in  the  cause  to  the  plaintiffs  in 
any  event. 


Wigle  v.  Harris. 

Statement  of  claim — Enlargement  of  time  for  delivery  of — Appeal- 
Notice — Rule  462,  0.  J.  A. 

An  order  allowing  further  time  to  file  a statement  of  claim  should  not  be 
made  ex  parte. 

[June  6th,  1882. — Proudfoot,  J.] 

The  Master  at  Chatham  made  an  ex  parte  order,  allow- 
the  plaintiff  two  months  further  time  to  file  his  statement 
of  claim. 

The  defendant  appealed. 

Armour,  for  the  appeal. 

H.  J.  Scott,  contra. 

Proudfoot,  J. — The  Master  at  Chatham,  by  an  ex  parte 
order  in  this  case,  enlarged  the  time  for  the  plaintiff  to 
deliver  his  statement  of  claim  for  two  months. 
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A number  of  objections  were  made  to  this  order,  none 
of  which  need  to  be  discussed,  except  one,  viz.:  that  the 
order  was  made  ex  parte. 

I think  such  an  order  ought  only  to  be  made  on  notice. 

And  as  any  person  affected  by  an  order  of  the  local 
Master  may  appeal  to  a Judge  at  Chambers,  Rule  427, 
O.  J.  A.,  it  was  not  necessary  to  apply  to  the  local  Master 
to  rescind  his  order. 

The  order  is  rescinded,  with  costs. 


Re  Allan — Pocock  v.  Allan. 


Administration — Jurisdiction  of  Masters — Rule  422,  0.  J.  A. 

Held , that  the  jurisdiction  of  local  Masters  in  administration  suits,  under 
G.  0.  Chy.  638,  is  not  interfered  with  by  Rule  422,  0.  J.  A.  : the 
practice  in  such  matters  is  preserved  intact  by  Rule  3,  0.  J.  A. 

In  such  matters  there  is  powder  to  direct  service  to  be  made  out  of  the 
jurisdiction. 

The  plaintiff  was  an  executor  as  well  as  a creditor,  and  was  charged  with 
wilful  default. 

Held,  that  enquiry  as  to  such  default  could  be  made  under  the  order  of 
reference  (Form  No.  171,  0.  J.  A.) 

The  principal  and  surety  being  here  the  plaintiff  and  defendant  respec- 
tively, Re  Collins,  8 P.  R.  543,  which  decides  that  in  a case  of  principal 
and  surety  a summary  application  to  administer  under  G.  0.  Chy.  638 
is  improper,  was  held  not  to  apply. 

[June  27,  1882. — The  full  Court  Chancery  Division .] 


An  application  by  the  plaintiff,  claiming  to  be  creditor 
of  the  estate,  for  an  administration. 

The  plaintiff  was  the  owner  of  some  patent  rights  for 
the  manufacture  of  window  sashes,  and  made  an  arrange- 
ment by  which  the  deceased’s  son,  the  present  defendant, 
was  employed  to  sell  these  patent  rights  in  the  States  on 
specified  terms.  An  agreement  was  then  drawn  up  and 
executed  by  the  plaintiff,  the  defendant  and  the  deceased, 
wherein  the  deceased  guaranteed  the  payment  to  the  plain- 
tiff of  any  sums  which  the  defendant  might  receive  from 
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vendees  after  deduction  of  his  own  percentage.  The 
defendant  made  some  sales  and  from  time  to  time  advised 
the  plaintiff  of  what  he  was  doing,  but  he  was  not 
a successful  agent,  and  he  spent  more  than  he  made, 
using  not  only  his  own  share  but  what  should  have  been 
paid  to  the  plaintiff.  While  the  defendant  was  away  his 
father  died,  leaving  considerable  property,  subject  to  a life 
estate  in  favour  of  his  widow,  with  remainder  to  the 
defendant.  The  defendant  came  over  to  the  funeral,  and 
at  that  time  acknowledged  that  there  was  an  amount  due 
the  plaintiff ; but,  as  he  had  no  means,  he  had  to  defer  pay- 
ment. The  widow  died;  and  the  defendant  became  entitled 
to  property  under  his  father’s  will.  These  proceedings  were 
taken  by  the  plaintiff  claiming  to  be  a creditor  of  the 
father’s  estate  under  the  agreement. 

R.  M.  Meredith,  for  the  defendant,  contended  that  plaintiff 
must  first  establish,  by  an  action  at  law,  the  indebtedness 
from  the  defendant  to  him ; and  that  there  was  no  right  to 
have  an  administration  of  the  father’s  estate  upon  such  a 
claim  ; and  alleged  a settlement  of  the  claim  by  payment. 

H.  Gassets,  for  the  plaintiff,  contended  that  the  agreement 
executed  by  the  father  created  a liability ; that  a prima 
facie  case  of  indebtedness  was  made  out  by  production  of 
the  defendant’s  own  letters ; and  that,  therefore,  the 
administration  should  be  granted. 

The  Master  at  Woodstock  ordered  the  administration. 

The  Master’s  order  was  appealed  from,  and  the  appeal 
argued  June  6,  1882,  by  the  same  counsel. 

Proudfoot,  J. — The  case  is  a simple  one.  Letters  from 
the  defendant  are  in  evidence  in  June,  1872,  admitting  a 
debt  of  $200,  which  is  a sufficient  prima  facie  case  in 
favour  of  thefplaintiff,  and  the  easels  one  peculiarly  of  equit- 
able cognizance,  being  against  a principal  debtor  and  his 
surety.  Before  the  recent  changes  in  the  law,  the  defendant 
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would  have  had  no  right  to  a trial  by  jury,  and  certainly 
the  recent  legislation  does  not  extend  that  right. 

Nor  is  the  objection  valid  that  the  plaintiff  might  have 
paid  himself.  It  does  not  appear  that  he  had  any  assets 
of  the  estate  ; and  indeed,  the  petition  states  that  the 
whole  estate  has  been  expended  and  distributed,  except  a 
parcel  of  land  devised  to  the  defendant.  But  independently 
of  this,  the  form  of  the  proceeding  seems  regular,  and  it  is 
similar  to  that  found  in  the  case  of  Re  Greaves,  Bray  v. 
Tojpfield,  L.  R.  18  Ch.  D.  551. 

Equally  groundless  is  the  objection  on  the  Statute  of 
Limitations.  The  instrument  is  under  seal,  and  the  limit- 
ation in  such  a case  is  twenty  years. 

It  was  then  asked  that  the  reference  be  to  another  place 
than  Woodstock,  as  the  Master  there  had  prejudged  the 
case.  It  does  not  appear  that  the  Master  is  under  any 
disability  from  professional  or  fiduciary  relations  with 
any  of  the  parties  ; and  I cannot,  and  ought  not  to  assume 
that  he  will  not  discharge  his  duty  properly. 

The  appeal  is  dismissed,  with  costs. 

This  judgment  was  appealed  from  and  the  Divisional 
Court  dismissed  the  appeal,  the  judgment  of  the  Court 
being  delivered  by 

Boyd,  C. — A number  of  objections  were  made  to  an 
order  for  administration  granted  by  the  Master  at  Wood- 
stock,  which  were  not  argued  before  him  or  before  the 
Judge  in  Appeal  from  the  Master.  It  was  argued  that 
Buie  422  precludes  the  local  Master  in  this  case  from 
exercising  the  jurisdiction  which  he  had  before  the  Judi- 
cature Act,  under  G.  0.  Chy.  638.  That  is  not  the  intention 
or  the  effect  of  the  rule  in  question,  which  relates  to  pro- 
ceedings in  Chambers  in  ordinary  actions.  Proceedings  in 
administration  matters  have  a practice  of  their  own, 
which  is  preserved  intact  by  Rule  3 of  the  Judicature  Act. 

It  was  next  argued  that  the  Master  had  no  jurisdiction, 
because  the  defendant  resides  out  of  the  country  and  in  the 
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United  States.  This  objection  was  not  taken  before  the 
Master,  and  whatever  irregularity  there  was  in  the  service 
at  Boston  was  waived  by  defence  being  made  upon  the 
return  of  the  motion.  The  case  relied  on  by  Mr.  Meredith 
of  Lester  v.  Bond,  1 Dr.  & Sm.  392,  has  been  overruled  in 
Cohen  v.  Alcan,  1 DeG.  J.  & Sm.  398,  shewing  that  there 
is  power  to  direct  service  to  be  made  out  of  the  juris- 
diction in  these  summary  applications  for  administration 

It  was  then  argued  that  injustice  was  done  by  the  order, 
because  no  inquiry  is  had  under  it  against  the  plaintiff 
who  was  one  of  the  executors,  as  well  as  a creditor,  for 
wilful  default. 

The  case  relied  on  of  Harrison  v.  McGlashan,  7 Gr.  531, 
has  long  been  superseded  in  practice  by  a current  of 
contrary  decisions,  beginning  with  CarjJenter  v.  Wood,  10 
Gr.  354.  In  all  references  to  the  Master  the  special  pro- 
visions of  G.  0.  Chy.  220  apply,  and  by  the  very  terms  of  the 
administration  order  in  this  case,  as  given  by  the  forms 
in  the  O.  J.  A.,  everything  is  to  be  done  necessary  for 
the  winding  up  of  the  estate,  and  for  the  adjustment  of  the 
rights  of  all  parties  interested  therein  : See  Form  No.  171. 

The  claim  here  is  by  a creditor  for  account  and  payment 
of  what  is  due  under  a sealed  agreement  made  with  the 
defendant  and  his  father,  now  deceased,  whose  estate  it  is 
sought  to  administer.  The  defendant  is  primarily  liable, 
and  the  estate  is  liable  as  his  surety.  The  objection  which 
prevailed  in  Re  Collins,  8 P.  R.  543,  that  in  a case  of  prin- 
cipal and  surety  the  proceeding  by  way  of  summary 
application  to  administer  is  improper,  does  not  apply 
necessarily  in  a case  where  the  principal  and  surety  are 
represented  as  here  by  the  plaintiff  and  defendant.  The 
plaintiff  being  a creditor  and  also  one  of  the  executors  of 
his  debtor,  has  to  come  into  equity  to  sue  the  estate,  and 
if  the  estate  is  called  upon  to  pay,  the  executors  would  be 
the  persons  to  recover  from  the  son,  who  is  one  of  the 
executors  ; so  that  a suit  for  contribution  would  also  be 
properly  brought  in  equity  by  the  one  executor  against  the 
other  for  this  purpose.  The  same  Judge  who  decided  Re 


CLARKE  V.  M'EWING. 


281 


Collin  refused  to  give  effect  to  that  decision  in  the  present 
case,  and  I see  no  reason  for  dissenting  from  his  view  that 
this  is  such  a simple  case  as  was  contemplated  by  the 
General  Orders,  Only  a mrimd  facie  case  is  to  be  made 
by  a creditor  to  entitle  him  to  this  order.  That  has  been 
done  in  the  present  case,  because  upon  the  facts  before 
the  Master  the  creditor  was  entitled  to  go  into  the  account 
under  Williamson  v.  Ewing,  27  Gr.  596.  If,  when  all  the 
evidence  is  adduced,  the  Master  comes  to  a wrong  conclu- 
sion as  to  the  plaintiff’s  claim,  the  defendant  will  not  be 
precluded  from  appealing  on  the  merits,  because  of  this 
preliminary  adjudication. 

The  order  is  affirmed  with  costs. 


Clarke  v.  McEwing. 

Statement  of  claim —Delivery  and  filing  of — Rule  158,  1,  a,  0.  J.  A. 

If  a statement  of  claim  is  filed  after  the  time  limited  by  Rule  158,  1,  a, 
(three  months  from  appearance  entered,)  the  action  will  not  be  dis- 
missed for  its  non-delivery,  but  the  statement  is  irregular  and  may  be 
strack  out. 

In  this  case,  under  the  circumstances,  the  time  for  delivery  was  extended 
upon  payment  of  costs  of  the  motion. 

[October  12,  1882. — The  Master  in  Chambers ] 

A motion  to  set  aside  the  statement  of  claim,  on  the 
ground  that  the  same  was  delivered  after  a lapse  of  three 
months  from  the  time  the  defendant  entered  his  appearance, 
without  the  plaintiff  having  a Judge’s  order  or  an  order 
of  Court  allowing  him  to  deliver  the  same,  and  for  an  order 
that  this  action  be  dismissed  for  want  of  prosecution. 

The  writ  was  tested  on  the  21st  February,  1882,  served  on 
the  2nd  March,  1882,  and  an  appearance  entered  by  the 
defendant  on  the  11th  March,  1882.  The  statement  of 
claim  was  not  delivered  until  the  11th  September,  1882. 
The  notice  of  motion  was  served  on  the  19th  September. 
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Holman , for  defendant,  cited  an  anonymous  case  in 
1876  W.  N.,  p.  37 ; Higginbottom  v.  Aynsley,  L.  R.  3 Chy. 
D.  288 ; Devlin  v.  Devlin,  3 Chy.  Cham.  Rep,  491  ; Mul- 
holland  v.  Brent,  2 Chy.  Cham.  Rep.  31 ; Finnegan  v. 
Keenan,  6 P.  R.  355  ; Spawn  v.  Nelles,  1 Chy.  Cham.  Rep. 
270.  He  argued  that  the  action  being  one  brought  against 
a J ustice  of  the  Peace  for  a penalty,  for  not  making  returns, 
no  indulgence  should  be  granted. 

H.  Symons,  contra,  objected  that  the  action  could  not 
be  dismissed  as  the  statement  of  claim  had  been  filed  before 
the  notice  of  motion  was  served,  and  that  if  the  delivery 
of  the  statement  of  claim  was  irregular  because  it  was  not 
delivered  within  three  months  from  the  entry  of  appear- 
ance by  the  defendant,  an  indulgence  should  be  granted 
the  plaintiff,  and  the  time  extended. 

The  Master  in  Chambers. — As  to  dismissal,  I think 
the  action  cannot  be  dismissed  for  not  delivering  the  state- 
ment of  claim,  after  the  statement  has  been  filed,  though 
filed  after  the  three  months  from  appearance  had  expired. 
See  Graves  v.  Terry,  L.  R.  9 Q.  B.  I).  170,  not  exactly  in 
point,  but  supporting  my  opinion,  I think,  which  I have 
formed  from  the  spirit  of  the  rules  as  I understand  it. 

But  the  statement  of  claim  is  moved  against.  It  wae 
delivered  after  the  default  of  the  plaintiff  had  continued 
for  some  time,  and  was  delivered  without  an  order  allow- 
ing it.  I think  it  is  irregular  on  that  ground. 

I have  looked  a little  earnestly  at  the  facts  of  this  case,, 
to  see  if  it  be  proper  to  withhold  the  exercise  of  the  discre- 
tion to  amend.  The  money  has  been  paid  by  the  magistrate, 
and  so  far  the  public  has  lost  nothing,  but  it  has  been  paid 
since  the  commencement  of  this  suit.  Just  when  the 
defendant  went  out  of  office,  January,  1882,  he  paid  to  the 
treasurer  several  sums  of  public  money  amounting  to  $46, 
then  in  his  hands  ; that  was  before  this  suit.  Had  the 
magistrate  then  paid  the  sum  in  question  here,  I should 
have  thought  that  I ought  not  to  grant  leave  to  amend  to 
help  the  plaintiff.  See  Ex  parte  Smith  re  Matthew  v.  Scottr 
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3 Dowl.  636.  Amendments  will  be  granted  in  penal  as  in 
other  actions  : Jones  v.  Edwards,  3 M.  & W.  218. 

Order  made  extending  time  for  delivering 
statement  upon  payment  of  costs. 


Fisken  y.  Chamberlain  et  al. 

Examination — Rule  285,  0.  J.  A. 


Rule  285,  0.  J.  A.,  applies  to  examinations  for  discovery  before  trial,  and 
the  examination  of  a defendant  may  be  had  under  it  before  defence 
filed. 

An  examination  may  be  obtained  under  it  at  any  stage  of  the  cause  and 
though  no  motion  is  pending. 

[October  17,  1882. — Boyd,  C.] 


An  action  by  a creditor  of  the  defendant  Chamberlain, 
to  have  a conveyance  of  land  which  the  defendant  had 
agreed  to  purchase  conveyed  to  the  plaintiff  in  satisfaction 
of  a debt  due  from  defendant  to  plaintiff,  and  for  an  in- 
junction to  restrain  the  owner  of  the  land  (the  defendant 
Somerville)  from  conveying  the  land  to  Chamberlain  or 
any  other  person. 

The  plaintiff,  before  the  defendant  Somerville  had 
appeared,  obtained  an  order  ex  parte  under  Rule  285, 
0.  J.  A.,  for  his  examination,  alleging  that  he  wished  to 
ascertain  the  name  of  the  person  to  whom  Somerville  had 
conveyed  the  land  in  question,  in  order  to  prevent  alienation 
to  an  innocent  purchaser. 


The  defendant  Somerville  did  not  attend  to  be  exam- 
ined, and  the  plaintiff  moved  to  commit  him. 


Caswell  now  moved  to  rescind  the  order  for  the  exami- 
nation of  the  defendant  Somerville. 

W.  Read,  for  plaintiff,  contra. 

The  Master  in  Chambers  dismissed  the  application. 
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The  defendant  appealed,  on  the  ground  that  an  order  for 
examination  for  discovery  cannot  he  made  till  after  defence 
is  filed,  and  that  Rule  285,  0.  J.  A.,  does  not  apply  to 
examinations  for  discovery,  hut  to  examinations  for  use  at 
the  trial. 

The  appeal  was  argued  hy  the  same  counsel. 

Boyd,  C. — Buie  285  is  to  all  intents  as  to  this  Province 
a new  provision ; there  is  no  antecedent  legislation  or 
practice  which  requires  that  any  curtailed  meaning  should 
be  given  to  it.  On  the  contrary  it  is  to  he  regarded  as  a 
remedial  provision,  and  should  receive  a fair,  large,  and 
liberal  construction,  such  as  will  best  ensure  the  attain- 
ment of  the  object  of  the  Buie  : B.  S.  0.  ch.  1,  sec.  8,  sub-sec. 
38.  It  confers  upon  the  Judge  a general  power  of  order- 
ing an  £f  examination  of  any  witness  or  person,”  which  by 
the  Interpretation  Act,  includes  “a  party  B.  S.  0.  ch.  1, 
sec.  8,  sub-sec.  13,  and  this,  at  any  stage  of  the  cause  “ where 
it  shall  appear  necessary  for  the  purposes  of  justice.”  It 
relates  to  “ evidence  generally,”  which  is  the  heading  of  Or- 
der XXXII.,  O.  J.  A.,  under  which  this  rule  is  classed.  It  may 
properly  be  made  use  of  where  no  motion  is  pending,  and 
I think  it  is  applicable  to  the  present  case.  Even  in  Eng- 
land, where  the  Court  was  hampered  by  earlier  legislation, 
a construction  has  been  given  to  a like  rule  sufficiently 
ample  to  justify  the  order  now  complained  of.  In  Warner 
v.  Mosses,  L.  B.  16  Ch.  D.  100,  Jessel,  M.  B.,  says  of  it: 
“ It  does  extend  no  doubt,  as  it  says,  to  all  cases  where  it 
shall  appear  ‘ necessary  for  the  purposes  of  justice.’  ” I may 
note  other  cases  decided  there  on  the  rule  in  question  : Re 
Springall  and  Goldsack’s  Contract , W.  N.,  1875,  p.  225; 
Storer  v.  Simons , W.  N.  1876,  p.  40’;  Winfield  v.  Shoolbred, 
W.  N.  1880,  p.  192.  A provision  exists  in  England  as  to 
administering  interrogatories  at  any  stage  of  the  cause, 
which  has  not  been  introduced  here.  The  practice  has 
been  well  recognized  there,  that  in  exceptional  cases 
(where,  e.  g.,  fraud  is  alleged)  interrogatories  may  be 
delivered  before  the  statement  of  defence  is  filed  : Strong 
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v.  Tappin,  W.  N.,  1876,  p.  22 ; Mercier  v.  Cotton , L R.  1 
Q.  B.  D.  442 ; Beal  v.  Pilling , 38  L.  T.  486. 

The  analogy  of  this  practice  may  well  apply  to  the  in- 
terpretation of  Rule  285,  and  to  cases  like  the  present. 
Here  the  application  is  made  with  a view  to  discover  the 
particulars,  and  counteract  the  influence  of  an  alleged 
fraudulent  disposition  of  the  property  in  dispute,  pending 
the  action,  to  a person  unknown  to  the  plaintiff — a state 
of  facts  not  negatived  the  defendant  implicated  therein, 
who  moves  against  the  order.  If  what  is  stated  in  the 
affidavit  grounding  the  application  is  corroborated  by  the 
examination  of  the  defendant,  one  cannot  find  a better 
case  to  exemplify  the  benefits  of  a liberal  construction  of 
the  rule,  so  as  to  enable  the  plaintiff  at  an  early  stage  to 
discover  what  he  is  unquestionably  entitled  to  find  out  as 
a matter  of  course  later  on  in  the  cause,  when  perhaps  it 
may  be  too  late  to  add  the  assignee  of  the  property,  and 
too  late  to  apply  the  remedy  by  way  of  injunction. 

The  appeal  is  dismissed  with  costs.  The  defendant  should 
pay  costs  of  motion  to  commit  and  undertake  to  appear 
at  his  own  expense  to  be  examined  on  four  hours  notice, 
otherwise  the  order  for  committal  may  go. 


Hopkins  v.  Smith. 

Costs  of  day — Entry  of  cause — Rule  264,  0.  J.  A. 

The  practice  of  giving  costs  of  the  day  is  superseded  by  the  0.  J.  A.  No 
officer  of  the  Court  has  now  power  to  issue  a rule  for  such  costs. 
Where  the  plaintiff  fails  to  enter  the  cause,  defendant  should  apply  to 
a Judge  under  Rule  264.  The  Master  in  Chambers  has  no  jurisdiction 
to  entertain  an  application  for  costs  under  that  Rule. 

[December  4,  1882.  — The  Master  in  Chambers .] 

The  action  was  begun  by  writ  of  summons  bearing  date 
22nd  August,  1881 : issue  was  joined  on  the  21st  Septem- 
ber, 1881,  and  notice  of  trial  given  on  the  same  day, 
for  the  sittings  of  the  Court  on  the  26th  September, 
1881.  The  defendant’s  solicitor  agreed  to  accept  any 
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notice  of  trial,  as  the  plaintiff's  solicitor  stated  that  he 
required  to  go  down  to  trial  at  the  Lindsay  sittings,  and 
assured  the  defendant’s  solicitor  that  he  intended  to  go 
down  to  trial.  Three  days  before  the  opening  day  of  the 
Court,  the  defendant’s  solicitor  learned  that  the  case  was 
not  entered  for  trial,  and  determined  to  enter  the  case 
himself  as  he  had  subpoenaed  his  witnesses.  At  the  urgent 
request  of  the  plaintiff’s  solicitor  he  did  not  do  so,  as  the 
plaintiff’s  solicitor  explained  that  he  had  been  unwell,  and 
promised  to  enter  the  case  if  the  defendant’s  solicitor  would 
consent.  This  the  latter  had  agreed  to  do,  but  found 
nevertheless  at  the  opening  of  the  Court  that  the  case  had 
not  been  entered.  He  met  the  plaintiff’s  solicitor,  who 
said  he  would  enter  it  then  if  the  defendant’s  solicitor 
would  consent.  The  latter  said  he  had  his  witnesses 
waiting,  and  would  make  no  opposition.  A few  minutes 
later  the  plaintiff’s  solicitor  said  he  would  consider  what 
he  wrould  do,  and  let  him  know,  and  a little  later  called 
at  the  office  of  the  defendant’s  solicitor  and  said  that  a 
witness  had  not  turned  up,  and  he  was  not  going  to  enter 
the  case.  On  being  asked  to  pay  costs  of  postponement, 
he  made  no  reply. 

Holman,  for  defendant,  moved  on  notice  for  an  order 
for  payment  of  costs  of  the  day. 

J.  H.  Macdonald,  contra. 

The  Master  in  Chambers. — From  the  best  considera- 
tion I can  give  to  this  case,  and  from  all  the  authority  I can 
see  on  the  subject  (which  is  very  slight  indeed),  I think  that 
the  practice  of  giving  costs  of  the  day  is  superseded.  I do 
not  mean  that  payment  of  these  costs  may  not  be  imposed 
as  a very  just  condition.  Under  the  rules  the  defendant 
himself  may  go  on  with  the  trial  should  the  plaintiff  fail  to 
do  so,  and  even  under  the  facts  of  this  case,  under  Rule 
264,  the  Judge,  I have  no  doubt,  would  have  allowed  the 
defendant  to  enter  at  a later  day,  if  necessary,  to  make  the 
plaintiff  do  wThat  was  just  in  the  matter.  But  it  is  no 
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matter,  perhaps,  what  might  have  happened  in  this  case. 
The  important  thing  is  to  consider  whether  the  old  rule 
of  Court  (R.  S.  0.  cap.  50,  secs.  275,  276,)  is  now  opera- 
tive, when  it  is  taken  out  of  the  plaintiff’s  power  to 
say  he  will  not  go  on.  He  had  that  power,  and  the 
old  rale  was  passed  to  make  him  do  justice  to  the 
defendant.  Then  is  not  the  rule  impliedly  superseded 
when  the  power  is  taken  away  from  the  plaintiff.  It  was 
the  defendant’s  own  fault  that  he  did  not  go  on ; and  then 
if  the  plaintiff  had  not  been  ready,  the  J udge  would  have 
obliged  him,  while  getting  time  if  he  wanted  it,  to  do 
justice  to  the  defendant.  The  answer  that  has  been  given 
by  the  officer,  that  he  could  not  issue  the  rule  for  costs  of 
the  day,  because  costs  are  now  discretionary,  was  the 
proper  one.  And  I have  further  to  consider  whether  upon 
an  application  in  Chambers  such  costs  may  be  given. 
I can  only  say  that  it  seems  to  me  the  only  authority  for 
giving  these  costs — that  is,  the  old  rule  of  Court — is  super- 
seded, and  that  no  other  authority  is  substituted.  Costs 
are  discretionary  no  doubt,  but  that  means  in  the  discretion 
of  the  Court  or  Judge  in  giving  judgment,  or  at  any  rate 
as  part  of  the  judgment.  It  does  not  mean  that  costs  of  a 
small  part  of  the  case  are  to  be  considered  in  Chambers  or 
elsewhere  as  a separate  matter,  as  the  present  motion 
would  imply.  The  old  authority  for  giving  costs  of  the 
day  as  such  is  gone,  but  the  payment  of  them  may  no 
doubt  be  imposed  as  a condition.  The  plaintiff  ought  to 
pay  these  costs  if  there  were  any  authority  to  order  it.  I 
shall  not  give  any  costs  of  this  motion.  I hope  the  learned 
Judge  may  be  at  liberty  to  consider  these  costs  im making 
the  final  disposition  of  the  cause,  which  it  seems  to  me  he 
will  be. 


Order  accordingly. 
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Re  Robertson  and  Daganeau. 

Vendor  and  'purchaser — R.  8.  0.  ch.  100 — Practice  under. 

[December  18,  1882.  — Boyd , C.] 

This  was  an  application  under  R.  S.  0.  ch.  109,  by  a 
vendor  asking  the  opinion  of  the  Court  on  certain  questions 
affecting  his  title  to  the  land  in  question. 

The  purchaser  filed  affidavits  disputing  the  validity  of 
his  contract  to  purchase. 

Small,  for  the  vendor. 

Atkinson  and  H.  Cass  els,  contra. 

Boyd,  C.,  declined  to  follow  re  Henderson  and  Spencer , 
8 P.  R.  402,  holding  that  the  Act  (R.  S.  O.  ch.  100,)  was 
intended  t<>  provide  for  a simple  case  where  there  was  no 
dispute  as  to  the  validity  of  the  contract,  but  the  parties 
wished  the  opinion  of  the  Court  on  a matter  affecting  the 
title,  and  that  the  Court  ought  not  to  enter  upon  the  ques- 
tion of  the  validity  of  the  title,  until  it  was  decided  that 
the  contract  was  binding. 


McCrae  v.  White. 

Appeal — Bond — Time  for  filing. 

[November  24,  1882. — Patterson,  J.] 

Judgment  was  delivered  by  the  Court  of  Appeal  on  the 
24th  of  March  last.  On  the  same  day  application  was  made 
for  leave  to  appeal  to  the  Supreme  Court,  as  the  case  was 
one  in  which,  by  reason  of  the  O.  J.  Act,  there  is  no 
appeal  without  leave.  Leave  to  appeal  was  not  granted 
till  1st  . May  last,  and  the  bond  was  filed  on  the  22nd 
May. 
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J.  H.  Macdonald , for  appellant,  applied  for  the  allowance 
of  the  bond. 

Hoyles,  contra , objected  that  the  bond  had  not  been  filed 
and  allowed  within  thirty  days  from  the  judgment,  as 
required  by  Supreme  Court  Act. 

Patterson,  J.,  after  consultation  with  Burton,  J.  The 
delay  being  the  act  of  the  Court,  the  time  for  filing  the 
bond  must  count  from  the  granting  of  leave  to  appeal, 
as  no  delay  took  place  in  applying  for  such  leave. 

Order  accordingly. 


Mackelcan  v.  Becket. 


[ 1882. — The  Master  in  Chambers .] 

Writ — Ralenew — Service — Time — Rules  493,  31,  0.  J.  A. 

A writ  of  summons,  elated  the  17th  April,  1879,  was  after  several  renewals 
finally  renewed  on  the  6th  April,  1881,  and  served  on  the  27th  Decem- 
ber, 1881. 

Held,  that  no  declaration  having  been  delivered,  the  case  was  governed 
by  the  0.  J.  A.  (Buie  493,)  and  that  by  Buie  31,  the  writ  continued  in 
force  for  one  year  from  the  date  of  the  last  renewal,  and  service  on  the 
27th  December,  1881,  was  therefore  good. 

Watson  moved  on  behalf  of  Henry  Becket  the  younger, 
one  of  the  defendants,  on  notice,  to  set  aside  service  of  a writ 
of  summons  upon  the  defendant,  and  filed  in  support, 
an  affidavit  of  the  said  Becket,  verifying  the  copy  of  writ, 
and  shewing  that  it  had  been  served  on  him  on  the  27th 
December,  1881.  The  writ  was  dated  17th  April,  1879, 
and  had  been  renewed  for  six  months,  on  each  of  the  fol- 
lowing dates  : 14th  October,  1879  ; 10th  April,  1880  ; 7th 
October,  1880 ; and  6th  April,  1881.  A further  affidavit 
of  the  same  defendant  stated  that  he  had  no  dealings  with 
the  plaintiffs  for  over  eight  years,  prior  to  the  1st  Novem- 
87 — VOL.  IX  O.P.R. 
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ber,  1881,  and  that  he  was  not  aware  of  any  debt  due  from 
himself  or  his  co-defendants  to  the  plaintiffs. 

Holman,  contra,  put  in  an  affidavit  of  non-appearance, 
and  an  affidavit  of  one  of  the  plaintiffs  (Mr.  F.  Mackelcan, 
Q.C.,)  which  stated  that  the  plaintiffs  had  a good  cause  of 
action  on  the  merits,  their  claim  being  for  solicitors’  fees, 
the  amount  of  which  account  the'  defendants  had  admitted 
in  writing  to  be  correct,  and  had  agreed  in  writing  to  pay. 
The  affidavit  also  explained  that  the  reason  the  plaintiffs 
had  kept  the  writ  alive  was,  that  they  might  hold  the 
defendant  F.  G.  Becket,  who  was  living  in  California : that 
the  plaintiffs  did  not  know  his  address,  and  did  not  wish  to 
serve  the  other  defendants  until  F.  G.  Becket  had  been 
served : that  the  said  F.  G.  Becket  had  only  lately  been 
served,  and  shortly  after  the  return  of  the  writ  from 
California,  the  plaintiffs  caused  the  same  to  be  served  on  the 
two  other  defendants,  H.  Becket  the  elder,  and  H.  Becket 
the  younger : that  F.  G.  Becket,  H.  Becket  the  elder,  and 
H.  Becket  the  younger,  carried  on  business  about  eight 
years  ago  in  Hamilton,  as  F.  G.  Becket  & Co.,  where  the 
two  last  named  still  resided. 

The  Master  in  Chambers. — In  this  case  the  writ  of 
summons  was  issued  in  1879,  and  had  been  regularly 
renewed  down  to  6th  April,  1881,  on  which  day  it  was 
last  renewed  for  six  months.  On  the  27th  December,  1881, 
it  was  served.  The  motion  now  is  to  set  aside  that 
service.  It  has  been  brought  to  my  notice  that  in  October 
last  I set  aside  a service  of  a writ  of  summons  under  pre- 
cisely similar  circumstances.  I do  not  remember  exactly 
what  occurred  on  that  occasion,  but  it  seems  that  no  point 
under  the  rules  was  raised  on  that  occasion.  I am  sure  no 
point  could  have  been  raised  or  I should  recollect  it,  and  I 
am  informed  by  Mr.  Aylesworth,  who  was  engaged  in  the 
case,  that  no  point  was  raised.  Now  that  it  has  been 
raised  I think  that  I was  wrong,  and  although  it  was  not 
distinctly  brought  before  me,  I feel  that  I ought  not  to 
have  allowed  it  to  escape  me. 
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By  the  Judicature  Act  all  pending  proceedings  are 
saved,  and  Rules  493  and  494  specify  the  manner  in  which 
they  are  to  be  carried  on  under  the  Act.  493  : “ Where  no 
declaration  has  been  delivered,  the  action  shall  be  con- 
tinued according  to  the  ordinary  course  of  the  High 
Court  of  Justice,  as  if  it  had  been  commenced  in  that 
Court : ” On  the  22nd  of  August  the  Common  Law 
Procedure  Act  was  repealed  so  far  as  respects  all  that  is 
important  here.  The  writ  of  summons  in  this  case  was 
then  in  force  by  virtue  of  the  renewal  in  April,  1881,  and 
on  the  22nd  of  August  all  further  renewal  under  the 
Common  Law  Procedure  Act  became  impossible.  But  the 
writ  of  summons  continued  in  force.  By  what  authority 
then  was  it  in  force  since  the  Common  Law  Procedure  Act 
had  been  repealed  ? Surely  by  virtue  of  the  Judicature 
Act  and  Rules,  and  as  by  Rule  493  the  action  is  to  be  con- 
tinued according  to  the  ordinary  course  of  the  High  Court 
“ as  if  it  had  been  commenced  in  that  Court  f and  as  the 
writ  is  still  kept  alive,  and  the  old  power  of  renewal  under 
the  Common  Law  Procedure  Act  is  gone — what  is 
substituted  ? It  seems  to  me,  all  the  powers  that  exist  in 
the  Judicature  Act  as  to  suits  commenced  in  the  High 
Court.  This  follows  from  the  very  words.  By  Rule  31 
no  original  writ  of  summons  shall  be  in  force  for  more  than 
twelve  months,  but  a power  of  renewal  is  given  to  a Judge 
where  there  has  been  a failure  to  serve  within  that  time 
after  sufficient  efforts  to  serve.  What  seems  to  me  to 
follow  from  all  this,  keeping  closely  to  the  text,  is,  that  I 
am  to  regard  this  writ  of  summons  as  if  it  had  been  issued 
under  the  Judicature  Act,  supposed  to  be  then  in  force,  on 
the  day  of  the  last  renewal  of  the  writ,  and  that  the  writ 
continues  in  force  thenceforward  for  one  year  from  that 
time,  that  is  6th  April,  1881,  by  virtue  of  the  Judicature 
Act.  The  service  was  therefore  good  on  27th  December, 
when  it  was  served. 

I am  sure  we  must  all  see  that  in  such  ca^es  the  most 
beneficial  construction  is  that  which  is  desirable,  ut  res 
magis  valeat  quam  'per eat  The  Judicature  Act  meant  to 
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keep  alive  pending  proceedings,  and  to  continue  them  as 
effectual  for  the  purpose  for  which  they  were  originally 
brought,  and  I therefore  feel  that  I am  not  straining  any- 
thing in  the  construction  I have  put  upon  it.  It  is  indeed 
supported  by  the  very  words,  and  is  the  spirit  of  the  Act 
itself. 

I regret  that  I should  have  made  the  mistake  I did  in 
the  case  I have  mentioned.  It  was  from  not  adverting  to 
the  rules  as  I should  have  done,  and  my  decision  now  is 
not  from  any  change  of  opinion,  for  the  views  I have  dealt 
with  were  never  presented  to  my  mind  till  now. 

I discharge  this  motion,  with  costs  to  the  plantiff  in  the 
final  result  in  any  event. 


Duff  v.  Canadian  Mutual  Fire  Insurance  Company. 

[February  22,  1882. — Proudfoot,  J.] 

Costs — Liability  of  company  composed  of  different  branches — R.  S.  0.  ch. 
161  secs.  66-67 — Assignment  of  chose  in  action. 

A solicitor’s  claim  for  costs  after  a retainer  by  a Mutual  Fire  Insurance 
Company,  was  held  to  be  a debt  for  which  the  company  was  liable,  not 
each  branch  of  the  company  for  its  own  proportion. 

The  claim  being  one  to  B.  & D.,  B.  assigned  his  interest  in  it  to  D.,  upon 
certain  trusts  in  which  however  B.  had  no  interest.  Held,  that  the 
assignment  was  absolute,  and  B.  entitled  to  sue. 

Held , also  that  B.  having  been  president  of  the  company  when  the  costs 
were  incurred  was  no  objection. 

The  plaintiff’s  claim  in  the  action  was  for  services 
rendered  by  Messrs.  Barry  and  Duff,  as  attorneys  and 
solicitors  of  the  company,  on  the  retainer  of  the  company. 

The  plaintiff*  acquired  the  interest  of  Barry  in  this  claim 
by  an  assignment  from  him  under  seal,  and  before  suit 
commenced,  in  the  following  words 

Know  all  men  by  these  presents  that  in  consideration  of  the  sum  of  $1, 
to  me  in  hand  paid,  at  or  before  the  executing  and  delivery  of  these 
presents,  by  William  Alexander  Hamilton  Duff,  the  receipt  whereof  is 
hereby  acknowledged,  and  for  other  good  and  valid  consideration  me 
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thereunto  moving,  I,  John  Barry,  do  hereby  assign,  transfer,  and  set  over 
unto  the  said  W.  A.  H.  Duff  all  my  interest  and  estate  in  a certain 
account  rendered  to  the  Canadian  Mutual  Fire  Insurance  Company  for 
costs  and  business  transacted  for  the  company  by  the  firm  of  Barry  & 
Duff,  of  which  I was  a member. 

The  said  Duff  hereby  undertaking  to  apply  all  moneys  received  there- 
from, after  payment  of  costs  and  expenses  incurred  therein,  on  the  claims 
of  Agnes  Malcolmson  and  Francis  Byfield  against  the  said  firm  of  Barry 
& Duff. 

As  witness  our  hands  and  seals  at  Hamilton,  this  9th  day  of  November, 


A.D.  1878. 


(Signed)  John  Barry,  [L.S.] 

“ W.  A.  H.  Duff,  [L.S.] 


Signed,  sealed,  and  delivered  in  presence  of 
(Signed)  James  Barry. 


The  company’s  retainer  was  not  disputed,  and  the 
amount  of  the  claim  was  admitted,  but  it  was  contended 
by  the  solicitors  of  the  Hydrant  and  Country  Branches  that 
the  assignment  from  Barry  was  not  absolute,  and  that  the 
plaintiff  could  not  maintain  the  action,  and  in  any  event, 
that  they  were  only  liable  for  such  part  of  the  claim 
as  was  for  business  transacted  for  these  branches,  the 
other  branches  of  the  company  having  become  practically 
insolvent. 


The  Master  at  Hamilton,  held  that  the  plaintiff  could 
maintain  the  suit  in  his  own  name  on  the  assignment  re- 
ferred to : that  the  plaintiff’s  claim  was  a necessary  expense 
to  the  company,  the  same  as  rent,  fuel,  &c.,  and  was  pay- 
able in  the  first  instance  out  of  any  moneys  which  the 
company  might  have  on  hand,  and  that  the  amount  should 
afterwards  be  divided  between  the  branches  as  the  direct- 
ors might  determine  under  R.  S.  0.  ch.  161,  sec.  67 ; and 
that  the  word  “ claims,”  under  sec.  66  of  that  Act,  means 
claims  for  losses  and  nothing  else. 

The  Hydrant  and  Country  Branches  appealed,  and  the 
appeal  was  heard  February  22nd,  1882. 


Duff  (Hamilton),  for  the  plaintiff. 
Laidlaw  (Hamilton),  for  the  defendants. 


Proudfoot,  J. — The  Master  at  Hamilton  has  ruled  that 
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the  plaintiff  is  entitled  to  enforce  his  claim  for  costs 
incurred  on  the  retainer  of  the  company,  against  the 
company. 

This  is  appealed  from  on  several  grounds.  One,  that  the 
company  being  divided  into  several  branches,  each  branch 
is  only  liable  for  its  proportion  of  the  costs.  Another,  that 
the  costs  were  the  costs  of  Barry  and  Duff.  Barry  has 
assigned  his  interest  in  them  to  Duff,  but  it  is  said  the 
assignment  is  not  absolute,  and  therefore  that  Duff  cannot 
prove  in  his  own  name.  This  last  objection  ought  not  to 
prevail,  for  although  the  assignment  is  made  upon  certain 
trusts,  yet  Barry  retains  no  interest  in  them,  and  the  assign- 
ment of  his  interest  therefore  is  absolute.  Nor  is  it  any 
objection  that  Barry  was  president  of  the  company  while 
the  costs  were  being  incurred.  There  is  no  allegation  that 
they  were  improperly  incurred,  and  they  seem  to  have  been 
necessary  expenses. 

On  the  other  question,  I entirely  agree  in  the  judgment 
of  the  Master,  and  for  the  reasons  he  has  assigned. 

The  costs  were  incurred  on  the  retainer  of  the  company. 
The  branches  could  not  have  been  sued  for  them.  The 
contract  was  single  with  the  corporation,  and  if  a branch 
had  been  sued,  a contract  with  it  would  not  have  been 
established  by  shewing  the  retainer  of  the  company. 

The  statute,  B.  S.  0.,  c.  161,  sec,  67,  provides  that  neces- 
sary expenses  in  the  conduct  and  management  of  the  com- 
pany shall  be  assessed  upon  and  divided  between  the  several 
branches  in  such  proportion  as  the  directors  determine.  But 
this  is  a matter  for  the  internal  management  of  the  com- 
pany, and  does  not  apply  to  debts  incurred  by  the  company 
to  creditors.  The  66th  section  enacting  that  persons  insuring 
in  one  branch  shall  not  be  liable  for  claims  on  any  other 
branch,  obviously  applies  to  claims  for  losses,  not  to  accounts 
for  expenses. 

I do  not  think  it  necessary  to  say  more,  as  the  Master 
seems  to  have  come  to  a perfectly  accurate  conclusion. 

The  appeal  is  dismissed,  with  costs. 
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Lightbound  v.  Hill. 

Judgment — A mendment — Fraud. 

Twenty-two  months  after  judgment  had  been  signed  in  an  action  on 
dant  examined  as  a judgment  debtor,  leave  was  refused  to  set  aside 
promissory  notes  for  want  of  a plea  and  execution  issued,  and  the  defen- 
the  judgment,  and  amend  the  declaration  by  charging  the  defendant 
with  fraud,  within  the  meaning  of  the  Insolvent  Act  of  1875. 

[ , 1882. — The  Master  in  Chambers.'] 

Twenty-two  months  previous  to  this  application,  the 
plaintiff  obtained  judgment  in  the  action  for  default  of  a 
plea. 

He  now  applied  to  set  aside  the  judgment,  ar*d  amend  the 
declaration  by  charging  the  defendant  with  fraud  within 
the  meaning  of  the  Insolvent  Act  of  1875. 

Holman,  for  the  motion. 

Aylesworth,  contra. 

The  Master  in  Chambers— I think  that  every  one  in 
the  community  is  interested  in  the  stability  and  finality  of 
legal  proceedings.  Twenty-two  months  after  judgment 
entered  in  this  case,  I am  asked  by  the  plaintiff*  to  set  the 
judgment  aside.  By  it  he  has  recovered  judgment  on 
certain  promissory  notes,  and  he  wishes  to  open  the  case 
that  he  may  add  to  his  declaration  a charge  of  fraud  against 
the  defendant,  which  would  entitle  the  plaintiff,  if  he  made 
it  out  to  the  satisfaction  of  a jury,  to  imprison  the  defen- 
dant under  the  Insolvency  Act,  in  case  of  non-payment  of 
the  amount  recovered.  I was  very  much  struck  by  this 
application,  and  the  more  I consider  it,  the  more  dangerous 
it  seems  to  me  that  it  should  be  entertained.  No  precedent 
has  been  cited  for  such  a course.  Surely  it  is  against  all 
the  old  doctrines  to  be  found  in  the  books.  Would  a 
defendant  be  listened  to  now,  were  he  to  ask  to  be  let  in 
to  set  up  some  defence  he  had  omitted  to  plead  ? Look  at  all 
the  law  relating  to  auditd  querela.  How  rigidly  the  defen- 
dant is  held  to  a defence,  which  arose  after  his  opportunity 
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of  pleading  it  had  passed.  And  why  as  to  so  solemn  an 
act  as  a judgment  recovered,  should  not  the  plaintiff  be  as 
much  bound  by  his  conduct  as  a defendant  ? It  establishes 
the  rights  of  both  parties.  I know  of  nothing  in  modern 
doctrines  to  relax  the  rule  that  looks  upon  the  judgment  of 
the  Court  as  final  between  the  parties.  An  application  as 
to  a recent  judgment,  to  avoid  the  effect  of  accident  or 
mistake,  is  quite  apart  from  this.  This  judgment  is  twenty- 
two  months  old ; has  been  acted  on  by  the  plaintiff  by 
issuing  execution,  and  by  examination  of  the  defendant. 
I must  discharge  this  application  as  entirely  inadmissible. 
To  grant  it  -would  seem  to  me  to  be  against  a well  estab- 
lished principle,  and  I would  be  far  from  doing  an  act 
which  would  destroy  the  confidence  of  the  public  in  legal 
proceedings.  If  this  could  be,  nothing  could  ever  be  looked 
upon  as  settled  or  concluded,  and  we  should  all  be  at  sea 
without  rudder  or  compass. 

Refused , with  costs. 


Jones  v.  Gallon. 

Action  for  breach  of  promise  of  marriage — Examination — R.  S.  0.  ch.  62. 

Since  33  Vic.  ch.  13  (0.,)  neither  of  the  parties  to  an  action  for  breach  of 
promise  of  marriage  can  be  called  as  a witness  by  the  opposite  party. 
Discovery  by  means  of  oral  examination  under  R,.  S.  0.  ch.  50,  sec.  156, 
et  seq. , substituted  for  the  old  practice  of  administering  interrogatories, 
must  be  limited  to  those  cases  in  which  the  party  to  be  examined  is 
compellable  to  give  evidence  by  or  on  behalf  of  the  opposite  party,  and 
hence  does  not  apply  to  actions  of  this  nature. 

See  45  Vic.  ch.  10  (0.,)  assented  to  10th  March,  1882. 

[March  16,  1881.— Osier,  J.] 

This  was  an  action  for  breach  of  promise  of  marriage. 

After  issue  joined  the  defendant  in  February,  1881, 
obtained,  upon  the  usual  affidavit,  an  order  to  examine  the 
plaintiff.  The  plaintiff,  upon  being  served  with  this 
order,  applied  in  Chambers,  before  Mr.  Dalton,  Q.  C„  and 
obtained  an  order  setting  aside  the  defendant’s  order  to 
examine  her. 
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The  defendant  appealed. 

Clement , for  the  appeal. 

W.  Mulock,  contra. 

Osler,  J. — I think  the  order  complained  of  is  right. 

This  is  an  action  for  breach  of  promise  of  marriage. 
In  such  an  action  either  party  to  the  record  might,  as  the 
law  formerly  stood  under  C.  S.  U.  C.  ch.  32,  sec.  5,  An 
Act  respecting  witnesses  and  evidence,  have  been  called 
and  examined  as  a witness  at  the  suit  of  the  opposite 
party;  and  by  sec.  190  of  the  Common  Law  Procedure  Act, 
C.  S.  U.  C.  ch,  22,  wherever  that  was  the  case,  either  party 
might  interrogate  the  opposite  party  for  the  purpose  of 
discovery. 

But  by  33  Yic.  ch.  13,  (R.  S.  0.  ch.  62,)  sec.  5, 
[inter  alia)  of  the  Act  respecting  witnesses  and  evidence 
was  repealed,  and  it  was  provided  (sec.  4)  that  the  parties 
to  a suit  should,  except  as  thereafter  excepted,  be  compe- 
tent and  compellable  to  give  evidence  on  behalf  of  them- 
selves or  of  either  or  any  of  the  parties  to  the  suit.  One 
of  the  exceptions  was  contained  in  sec.  5 (6)  (sec.  6 of  the 
Rev.  Stat.)  “ Nothing  herein  contained  shall  apply  to  any 
action  for  breach  of  promise  of  marriage.” 

Since  this  statute,  therefore,  neither  of  the  parties  to 
such  am  action  can  be  called  as  a witness  by  the  opposite 
party ; and  interrogatories  could  no  longer  be  administered 
therein  while  that  mode  of  obtaining  discovery  remained 
on  the  Statute  Book. 

On  the  revision  of  the  statutes,  the  sections  relating  to 
discovery  by  means  of  interrogatories  administered  to  the 
opposite  parties  were  omitted,  and  instead  thereof  the  sec- 
tions relating  to  the  oral  examination  of  the  party  adverse  in 
interest  substituted,  or  rather  retained  as  sufficient  for  the 
purpose.  These  sections  are  headed  “Preliminary  Exami- 
nations of  parties,  &c.,  Discovery,”  and  section  165  R.  S.  O. 
ch.  50,  provides  that  office  copies  of  the  depositions  taken 
upon  such  examination  certified  by  the  examiner,  shall  be 
received  and  read  in  evidence  saving  all  just  exceptions. 

38 — VOL.  IX  O.P.R. 
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It  appears  to  me,  therefore,  that  discovery  by  interroga- 
tories could  only  have  been  obtained  under  the  former 
practice  when  the  party  interrogated  was  liable  to  be  called 
and  examined  as  a witness  by  the  opposite  party,  and 
discovery  by  means  of  oral  examination  is  now  substituted 
for  that  by  interrogatories,  and  the  depositions  are  made 
evidence  at  the  trial.  Such  oral  examination  must  be 
limited  to  those  cases  in  which  the  party  to  be  examined  is 
compellable  to  give  evidence  by  or  on  behalf  of  the  opposite 
party. 

I have  not  overlooked  sec.  18  of  R.  S.  0.,  ch.  62, 
which  is  taken  from  sec.  15  of  the  C.  S.  U.  C.  ch.  32.  It  is 
plain,  however,  that  that  section  as  it  now  stands  is  only 
intended  to  provide  for  those  cases  in  which  by  the  same 
Act  the  opposite  party  can  be  called  as  a witness. 

The  summons  on  appeal  is  therefore  discharged.  Costs 
to  be  costs  in  the  cause  to  the  plaintiff. 


Groom  v.  Darlington. 

Administration — Cases  within  G.  0.  Chy.  648,  649 — Practice. 

In  an  administration  matter  under  G.  0.  Chy.  648-649,  the  plaintiff  claimed 
to  he  a creditor  of  the  estate,  by  reason  of  the  support  and  maintenance 
by  him  of  the  testator’s  wife  (in  England,)  during  the  testator’s  lifetime. 

Held,  that  the  plaintiff’s  claim  should  be  supported  by  viva  voce  evidence, 
and  an  action  was  directed  to  be  entered. 


[May  8,  1882.—  Boyd,  C.] 

Motion  for  the  administration  of  the  estate  of  William 
D.  Darlington  by  plaintiff,  Henry  Groom,  who  claimed  to 
be  a creditor  of  the  estate,  by  reason  of  the  support  and 
maintenance  by  him  of  the  testator’s  wife  (in  England,) 
who  had  died  shortly  before  the  testator. 

The  testator,  by  his  will,  left  $1,500  to  the  wife  of  the 
plaintiff,  which  had  been  paid  to  her. 

The  defendants  (the  executors)  filed  affidavits  alleging: — 
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1st.  That  the  plaintiff  should  be  put  to  proof  of  his  alleged 
claim,  inasmuch  as  he  had  not  shewn  that  testator’s  wife 
had  not  separated  from  her  husband,  under  circumstances 
which  would  disentitle  her  to  support  and  maintenance. 
2nd.  That  the  legacy  of  $1,500  was  intended  in  full  satis- 
faction of  any  claim  of  plaintiff  or  his  wife,  if  any  such 
existed. 

Winchester , for  the  plaintiff. 

J.  Hoskin,  Q.  C.,  for  the  infant  defendant. 

Caddick,  for  the  defendants  (the  executors). 

Boyd.  C. — Held  that  the  questions  raised  were  substan- 
tially such  as  would  be  raised  in  an  action  for  alimony,  and 
that  such  a claim  as  the  plaintiff’s  must  be  supported  by 
viva  voce  evidence,  and  not  merely  by  affidavit. 

Motion  dismissed,  and  an  action  directed  to  be  brought 
to  prove  the  claim,  and  for  the  administration  of  the  estate. 
Costs  of  the  application  to  be  costs  in  the  cause,  and  to 
abide  the  event  of  the  plaintiff  proving  his  claim  or  other- 
wise. Proceedings  to  be  commenced  within  one  month, 
or  the  motion  to  be  finally  dismissed,  with  costs. 


Peck  v.  Peck. 

Interim  alimony — Time  to  make  application  for — G.  O.  Ghy.  489. 

[June  28,  1882. — The  Master  in  Chambers .] 

Action  for  alimony. 

G.  M.  Evans , for  the  plaintiff,  moved  for  an  order  for 
payment  by  the  defendant  to  the  plaintiff  of  $16  a month, 
as  and  for  interim  alimony, 

Hoyles , for  the  defendant,  contended  that  as  the  state- 
ment of  claim  was  not  filed  no  defence  had  been  filed,  and 
this  application  was  prematurely  made.  He  referred  to 
G.  0.  Chy.  489. 
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The  Master  in  Chambers  held  that  the  application 
was  prematurely  made,  as  G.  0.  Chy.  489,  is  still  in  force, 
and  now  applies  by  analogy  to  the  filing  of  the  statement 
of  defence,  and  that  application  cannot  therefore  be  made 
until  defence  is  filed,  or  time  for  filing  it  has  expired. 

Motion  dismissed , without  costs. 


Martin  y.  Lafferty. 

Service  out  of  jurisdiction — Ride  45  0.  J.  A. 

Where  a defendant  has  been  served  out  of  the  jurisdiction,  and  the  service 
is  allowed,  but  the  defendant  does  not  appear,  no  order  to  proceed  is 
necessary. 

Division  (e),  Rule  45  is  not  to  be  extended  to  all  the  cases  under  the  rule. 

[June  6,  1882,  The  Master  in  Chambers. — Proudfoot,  J.] 

The  bill  was  filed  to  enforce  a lien  upon  land  of  the 
defendant,  Lafferty,  created  by  an  instrument  in  which  he 
agreed  that  all  damages  accruing  to  the  plaintiff  by  reason 
of  the  nonperformance  or  bad  performance  of  certain  work 
which  he  agreed  to  do  upon  the  plaintiff’s  land,  should  be 
charged  upon  his,  Lafferty ’s,  land.  The  other  defendants 
are,  or  were,  subsequent  lien  holders.  The  defendant,  Laf- 
ferty, was  served  in  California,  and  thereafter  an  order 
was  made  that  the  cause  should  proceed  according  to  the 
practice  of  the  High  Court  of  Justice,  and  that  the  service 
should  be  allowed.  The  defendants  did  not  appear. 

E.  Douglas  Armour  then  applied  for  an  order  for  leave 
to  proceed  against  the  defendant,  Lafferty,  citing  Chamber- 
lain  v.  Armstrong , 9 0.  P.  R.  212,  in  which  Boyd,  C., 
expressed  an  opinion  that  division  ( e ) of  Rule  45  applied 
to  all  cases  arising  under  the  rules. 

The  Master  in  Chambers.— I am  applied  to  by  Mr. 
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Armour  lor  an  order  authorizing  the  plaintiff  to  proceed  in 
this  case,  the  defendant,  who  was  served  in  California,  not 
having  appeared.  Mr.  Armour  thought  that  the  learned 
Chancellor  had  decided  that  such  an  order  was  neces- 
sary, but  on  reference  it  turns  out  not  to  be  so,  though 
the  learned  Judge  did  suggest  a probability  that  it  might 
be  so.  Upon  the  best  consideration  I can  give  it,  I think 
that  paragraph  (e)  of  Rule  45  applies  only  to  the  case 
mentioned  in  it,  and  not  at  all  to  the  other  cases  men- 
tioned in  Rule  45.  The  English  rules  have  no  such 

O 

provision,  so  far  as  I can  find  from  the  works  on  prac- 
tice, nor,  that  I can  see,  is  any  such  provision  necessary. 
The  order  for  the  plaintiff  to  proceed,  that  used  to  be 
granted  under  the  Common  Law  Procedure  Act,  R.  S.  0. 
ch.  50,  usually  directed,  after  proof  of  service  of  summons 
and  non-appearance,  that  the  plaintiff  might  declare,  with 
the  manner  of  service  of  the  declaration,  and  it  prescribed 
the  consequences  that  should  follow  from  the  defendant 
not  pleading,  viz.,  that  the  plaintiff  might  sign  judgment 
and  assess  his  damages,  or  have  them  fixed  by  reference 
to  a Judge,  &c.  That  was  all  that  the  Judge’s  order' 
ever  directed.  Now,  the  Judicature  Rules  provide  for  all 
this  without  any  order  of  a Judge  at  all.  Rule  46  (d)  con- 
tains this  provision,  in  case  of  a service  out  of  Ontario, 
“ the  statement  of  claim  is  to  be  served  with  the  writ  of 
summons ,”  and  then  the  other  rules  provide,  in  case  of 
default  in  appearing,  pleading,  &c.,  the  consequences 
which  are  to  follow — of  judgment,  and  ascertaining  the 
damage,  &c.,  as  the  case  may  be. 

Paragraph  (e)  must  certainly  provide  for  the  very  case 
mentioned  in  it,  but  the  question  is  whether,  beyond  this, 
it  is  to  override  the  whole  Rule  45.  The  difficulty  arises 
from  the  fact,  that  even  in  its  unquestioned  effect  it  is 
inconsistent  with  the  system  of  the  rules.  And  if  I ven- 
ture a speculation  on  the  subject,  I should  beg  to  sug- 
gest that  its  insertion,  that  is  the  insertion  of  all  but  the 
additional  case  it  provides  for,  has  probably  arisen  from 
inadvertence  under  very  peculiar  circumstances.  In  the 
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original  Common  Law  Procedure  Act  the  case  provided  for 
in  paragraph  (e)  w’as  not  provided  for  at  all.  That  was  a 
defect.  The  point  arose,  and  was  so  decided,  and,  in  con- 
sequence, by  the  Ontario  Act  of  1874,  sec.  45,  what  is  now 
sec.  51  of  the  Common  Law  Proocedure  Act,  R.  S.  0.  ch.  50, 
was  passed.  Then,  in  the  revision  of  the  statutes,  the 
revisors,  instead  of  adding  the  case  provided  for  in  sec.  51, 
merely,  as  one  of  the  cases  of  the  original  enactment  of 
the  Common  Law  Procedure  Act  (now  sec.  49),  which 
would  seem  to  have  been  all  that  was  required,  inserted 
both  the  clauses,  that  is,  the  clause  from  the  old  Common 
Law  Procedure  Act,  and  the  clause  from  the  Act  of  1874, 
in  extenso , and  they  now  stand  in  the  Revised  Statutes  as 
clauses  49  and  51,  and  so  possibly  it  may  have  happened 
that  the  draftsman  of  this  portion  of  the  rules  has  sought 
to  give  effect  to  sec.  51  by  paragraph  (e),  without  reflecting 
that  it  merely  furnished  an  additional  case  under  sec.  49, 
and  that  both  49  and  51  as  to  their  general  provision,  were 
already  satisfied  and  superseded  by  the  rules. 

Then  there  is  another  view.  A plaintiff  may  now  spe- 
cially endorse  a summons  for  service  out  of  the  jurisdiction, 
which  he  could  not  do  under  the  Common  Law  Procedure 
Act,  and  the  plaintiff  may  sign  judgment  for  his  claim,  for 
default  of  defence,  as  in  cases  where  defendant  is  within 
the  jurisdiction,  without  any  order.  I say  a plaintiff  may, 
for  I know  that  that  is  the  actual  practice,  and  I know  of 
nothing  to  prevent  so  beneficial  a practice,  unless  it  be  the 
construction  which  I am  asked  to  put  on  this  paragraph 
(e).  And  why,  on  a general  view,  should  a plaintiff  be 
required  to  obtain  a Judge’s  order  to  proceed  against  a 
defendant  out  of  the  jurisdiction,  on  default  of  defence, 
any  more  than  if  the  defendant  were  in  the  jurisdiction, 
where  the  foreign  defendant  has  been  served  with  a writ 
specially  endorsed  and  a statement  of  claim,  with  ample 
time  given  him  to  defend  himself,  if  he  desire  it.  There 
is  a guard  placed  for  the  foreigu  defendant ; the  statement 
of  claim  must  be  served  with  the  summons,  and  the  ser- 
vice on  the  defendant  must  be  allowed  by  the  Court,  and  I 


MARTIN  V.  LAFFERTY. 


303 


cannot  therefore  imagine  any  reason  why,  after  it  has  been 
so  allowed,  a foreign  defendant  should  not  stand  in  pre- 
cisely the  same  position  as  a defendant  served  within  the 
jurisdiction. 

The  grammatical  construction  of  paragraph  (e),  and  the 
order  of  its  printing,  in  a separate  paragraph,  confine  its 
application  to  the  very  case  stated  in  it.  Let  it  stay  that 
way,  for  even  to  that  extent  it  is  against  the  system  of  the 
rules,  but  it  applies  only  to  a case  that  can  very  seldom 
arise.  It  would,  it  seems  to  me,  be  very  injurious  to  the 
practice  to  stretch  the  meanining  of  the  language  to  over- 
ride the  whole  Rule  15. 

I therefore  refuse  the  order  asked  for  by  Mr.  Armour  as 
unnecessary.  I have  written  at  length,  because  I think 
the  matter  of  some  importance,  and  if  my  conclusion  be 
wrong,  I am  certainly  very  much  interested  in  learning  it. 

Though  I have  refused  this  motion,  at  the  request  of 
Mr.  Armour,  I change  the  form  of  it,  and  refer  it  to  a 
Judge  with  these  observations  which  I have  made.  This 
is  to  facilitate  Mr.  Armour  in  having  my  opinion  reviewed, 

On  reference  to  him, 

Proudfoot,  J. — I agree  with  the  Master  that  no  order 
to  proceed  is  necessary,  and  that  division  (e)  of  Rule  45 
is  not  to  be  extended  to  all  the  cases  under  Rule  45, 
for  the  reasons  assigned  by  him  in  his  judgment. 
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Cameron  y.  Leroux. 

Partition — Commission — G.  0.  Chy.  643. 

The  sum  allotted  to  the  guardian  of  infants  for  commission  in  partition 

suits  should  not  be  measured  only  by  the  work  done  in  the  Master’s 

office. 

[June  6,  18S2. — Proudfoot,  J.] 

This  was  a partition  suit.  The  Master  at  London  allowed 
$300  for  commission,  apportioning  the  same  as  follows : — 
The  plaintiff’s  solicitors,  $235  ; guardian  of  infants,  $25  ; 
widow,  $40 ; and  certified  that  the  greater  part  of  the 
work  and  responsibility  of  the  conduct  of  the  case  was 
upon  the  plaintiff ; that  he  had  carefully  considered  the 
amount  which  the  guardian  could  tax,  if  taxed  costs  were 
allowed,  and  specified  the  work  done  by  the  guardian  in 
his  office.  The  charges  of  the  agents  of  the  guardian 
amounted  to  $25. 

The  question  of  apportionment  of  the  commission  came 
up  on  the  motion  for  distribution  under  the  report. 

Hoyles,  for  the  plaintiff. 

J.  Hoskin,  Q.  C.,  for  the  infants. 

Proudfoot,  J. — The  guardian  complains  of  the  division 
as  being  unjust.  The  Master  has  certified  that  the  greater 
part  of  the  work  and  of  the  responsibility  of  the  conduct 
of  the  cause  was  upon  the  plaintiff ; that  he  had  considered 
a bill  of  costs  brought  in  on  his  behalf,  without  taxing  it, 
and  had  carefully  considered  the  amount  which  the  guardian 
could  tax,  if  taxed  costs  were  allowed,  and  he  specified  the 
work  done  by  the  guardian  in  his  office. 

There  is  no  doubt  that  in  such  cases  the  greater  part  of 
the  work  has  to  be  done  by  the  plaintiff,  and  that  he  should 
receive  the  larger  share  of  the  commission.  But  I do  not 
think  that  the  sum  allotted  to  the  guardian  should  be 
measured  only  by  the  work  done  in  the  Master’s  office.  It 
is  probable  that  the  Local  Master  may  not  be  aware  of,  or 
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may  not  fully  understand,  or  value,  the  kind  of  work 
devolving  on  the  guardian  in  such  cases  out  of  Court.  But 
the  Judges  of  this  Division  are  well  acquainted  with  it, 
and  know  the  responsibility  incurred  by  the  guardian, 
that  he  has  to  acquaint  himself  with  all  the  facts  of  the 
case,  which  his  clients  cannot  give  by  reason  of  their 
infancy,  and  which  have  to  be  gathered  from  the  relatives, 
and  in  many  cases  from  other,  and  more  impartial  sources. 
He  has  not,  as  in  the  ordinary  case  of  a solicitor  for  an 
adult,  merely  to  carry  out  his  clients’  wishes,  but  he  has  to 
inform  himself  of  what  is  best  for  them,  and  to  decide 
for  them. 

In  the  present  instance  the  guardian  has  done  his  duty 
in  these  respects.  The  charges  of  his  agents  for  their 
services  alone,  amount  to  about  the  whole  sum  allowed  to 
the  guardian.  The  guardian  expressed  his  willingness, 
without  prejudice,  to  accept  $50  for  his  share  of  the  com- 
mission. And  without  considering  whether  he  might  not 
be  entitled  to  a larger  sum,  I think  this  is  a reasonable 
offer,  and  ought  to  be  accepted. 

The  report  will  be  varied  accordingly. 


Hunter  v.  Wilcocksqn. 

Judgment — Rule  324  0.  J.  A. — Necessity  for  statement  of  claim. 

[November  1,  1882. — Ferguson , J.] 

A motion  for  judgment  under  Buie  324  0.  J.  A.  The 
action  was  for  the  rectification  of  a deed  and  for  a 
declaration  that  the  plaintiff  was  entitled  to  a right  of 
way,  and  for  an  injunction  restraining  defendant  from 
interfering  therewith.  The  endorsement  stated  the  relief 
claimed.  The  defendant  did  not  appear  within  the  time  lim- 
ited. He  subsequently  entered  an  appearance,  but  did  not 
39 — VOL.  IX  O.  P.  R. 
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serve  any  notice  thereof.  Notice  of  the  motion  had  been 
posted  up  in  the  office  as  in  case  of  non-appearance. 

Bain , for  the  plaintiff,  claimed  that  he  was  entitled  to 
judgment  for  the  relief  claimed  by  the  endorsement  with- 
out delivering  a statement  of  claim,  that  the  plaintiff 
was  not  bound  to  deliver  a statement  of  claim  unless  the 
defendant  required  it.  He  cited  Minton  v.  Metcalf \ 46  L. 
J.  Chy.  484,  and  referred  to  Rules  5,  11,  158,  159,  and  315, 
O.  J.  A. 

Ferguson,  J. — Held  that  a statement  of  claim  must  be 
filed. 

See  Yeatman  v.  Snow,  42  L.  T.  502;  Hood  v.  Martin, 
; post  p.  313. 


Patterson  v.  Murphy. 

Transfer  of  cause—  Notice — Judgment. 

The  action  was  transferred  from  the  Chy.  Div.  to  the  C.  P.  Div.  by  an 
order  of  the  Judges,  but  the  plaintiff  not  having  notice  of  the  transfer 
signed  judgment  in  the  Chy.  Div. 

An  order  was  made  retransferring  the  case  to  the  Chy.  Div.,  and  allowing 
the  judgment  entered  to  stand  and  be  in  force  from  its  entry,  without 
costs. 

[November  8,  1882. — The  Master  in  Chambers .] 

This  was  an  application  to  remove  the  cause  back  into  the 
the  Court  of  Chancery,  or  to  authorize  the  entry  of  a judg- 
ment nunc  pro  tunc  in  the  Common  Pleas  Division,  and 
in  either  case  to  authorize  all  necessary  amendments  to 
establish  the  validity  of  the  judgment  and  execution. 

The  facts  sufficiently  appear  in  the  judgment. 

G Kerr,  for  the  plaintiff. 

Akers,  for  the  defendant. 

The  Master  in  Chambers. — The  writ  of  summons  was 
issued  in  July  last,  in  the  Chancery  Division,  and  served 
in  that  month.  On  the  11th  September,  a great  number  of 
causes  were  removed  from  the  Chancery  Division  into  the 
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other  Divisions — this  cause  into  the  Common  Pleas.  This 
was  done  by  an  order  of  the  three  Chiefs  of  the  Courts, 
which  order  I have  not  seen.  On  the  13th  October,  the 
plaintiff  entered  judgment,  and  issued  execution  in  the 
Chancery  Division,  not  having  notice,  as  he  states,  of  any 
transference  of  the  cause  from  that  Division.  This  latter 
forms  the  ground  for  this  application, 

The  evidence  as  to  notice,  upon  the  affidavits  before  me 
is  this: — Mr.  Bull,  the  partner  of  plaintiff’s  attorney, 
swears  that  he  learned  the  fact  for  the  first  time  on  26th 
October.  At  that  time  the  Clerk  of  Records  and  Writs 
handed  to  him  the  above  mentioned  order  of  transfer,  and 
stated  to  Mr.  Bull  in  the  conversation  which  then  ensued, 
that  he  had  told  Mr.  Kerr  some  time  ago  when  in  his  (Mr. 
Lee’s)  office,  that  several  of  his  cases  had  been  transferred 
to  the  other  Courts. 

As  to  this  Mr.  Kerr,  plaintiff’s  attorney,  deposes  that  one 
evening  just  before  four  o’clock,  when  doing  business  in 
the  office  of  the  Clerk  of  Records  and  Writs,  Mr.  Lee 
mentioned  to  him  that  Mr.  J ustice  Osier  had  come  down 
to  his  office  to  see  how  many  writs  had  issued,  and  had 
expresed  his  surprise  at  the  large  number  issued  in  Chan- 
cery as  compared  with  the  Common  Law  Divisions,  and  as 
Mr.  Kerr  understood  had  ordered  a number  of  cases,  and 
some  of  Mr.  Kerr’s,  as  Mr.  Kerr  understood,  to  be  trans- 
ferred. That  he,  Mr.  Kerr,  being  busy,  did  not  enquire 
who  made  the  order,  or  how  it  was  made,  as  he  was  in  a 
hurry  to  complete  the  business  he  was  then  doing  before 
the  office  closed ; and  that  he,  Mr.  Kerr,  did  not  in  any  way 
charge  his  memory  with  what  Mr.  Lee  then  told  him  in 
reference  to  the  transfer  of  cases,  and  Mr.  Kerr  adds  that 
he  cannot  say  whether  Mr.  Lee  did  or  did  not  mention  this 
case.  It  does  not  appear  that  any  order  was  on  that  occa- 
sion produced  — indeed  it  appears  that  no  order  was 
produced. 

I do  not  know  what  notice  is  thought  necessary  to  give 
of  so  important  a matter  as  the  transference  of  a cause,  or 
whether  it  is  the  custom  to  enter  such  a fact  in  those  books 
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which  contain  the  entries  as  to  a cause.  Surely  this  latter 
at  any  rate  should  he.  It  is  clear  that  the  parties  have  no 
reason  to  expect  or  he  on  the  look  out  for  such  an  event, 
and  no  means  of  knowing  it  without  information  from  the 
officer  of  the  Court,  where  it  is  made,  as  appears  to  he  the 
case  here,  under  Rule  393.  I was  many  years  in  the  direc- 
tion of  the  Queen’s  Bench  office,  and  I know  what  the 
practice  there  was  as  to  similar  matters,  and  also  in  the 
Common  Pleas  office.  For  many  years  past  we  were  in 
the  habit  of  receiving  numerous  verdicts  and  judgments 
from  the  Judges  delivered  by  them  into  the  office,  and  the 
first  thing  done  on  such  an  occasion  was  to  inform  all 
parties  by  letter  from  the  office.  This  was  not  done  by  us 
from  any  written  rule  or  other  instructions  that  I know  of, 
but  from  the  propriety  and  necessity  of  the  thing,  as  it 
seemed,  and  I will  say  that  it  was  invariably  done. 

Now  it.  is  plain  that  the  notice  here,  or  what  was 
intended  as  notice  here,  was  ineffectual,  and  (in  * my 
opinion)  insufficient.  It  seems  to  me  so  far  as  it  went  to 
have  been  mere  casual  conversation,  when  other  things 
were  in  hand.  Had  it  been  such  as  to  bring  the  facts  to  the 
notice  of  the  attorney,  it  was  manifestly  to  his  interest  to 
attend  to  it.  But  Mr.  Kerr’s  mind  was  not  informed  as 
to  the  transferrence  of  this  suit,  and  it  is  to  be  observed 
that  afterwards  on  13th  October,  when  the  clerk  of  the 
attorney  searched  for  an  appearance  with  a view  to  enter- 
ing judgment,  he  was  simply  informed  at  the  office  that 
no  appearance  had  been  entered,  whereupon  the  clerk  of 
the  plaintiff’s  attorney  entered  the  judgment,  which  was 
received  by  the  officer  without  observations. 

I suppose,  therefore,  that  the  fact  of  transfer  did  not 
appear  in  the  book.  And  in  short,  I think  this  judgment 
should  be  set  right  without  expense  to  any  one.  Now 
how  should  it  be  done  ? This  order  spoken  of  was  made 
by  the  Chancellor  and  Chief  Justices  for  the  purpose  of 
equalizing  the  business,  under  Rule  393,  but  nothing 
remained  to  be  done  in  the  case  except  the  mere  entry  of 
judgment. 
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I think  the  most  convenient  way  is,  to  leave  the  judg- 
ment standing  as  it  is  in  the  Court  of  Chancery.  The 
manner  of  granting  relief  is  not  of  vital  consequence  of 
course,  but  it  is  most  convenient.  I refer  to  the  26th  sec- 
tion of  the  Judicature  Act,  and  although  the  order  has  been 
made  in  so  authoritative  and  formal  manner  for  the  trans- 
ference of  the  cause  to  the  Common  Pleas,  yet  the  after 
events  and  the  circumstances  of  this  case,  and  the  purpose 
for  which  I do  it — to  set  right  proceedings  which  seem  to 
me  to  have  been  substantially  right — may  justify  the  order 
I now  make,  that  the  case  shall  be  re-transferred  to  the 
Chancery  Division,  and  that  the  judgment  entered  do  stand 
and  be  in  force  from  its  entry  as  though  the  cause  had 
never  been  transferred  to  the  Common  Pleas,  and  that  there 
be  no  costs  of  this  application. 


Lowson  v.  Canada  Farmer’s  Mutual  Insurance  . 

Company. 

Writs  of  ji.  fa. — Renewal  of. 

[December  13,  1882. — The  Master  in  Chambers .] 

Writs  of  execution  were  issued  on  the  12th  December, 
1881,  in  Toronto,  and  forwarded  with  instructions  to  the 
sheriff  of  an  outer  county. 

On  the  9th  December,  1882,  the  plaintiff'  wrote  to  the 
sheriff  to  forward  the  writs  for  renewal,  and  on  the  11th 
December  telegraphed  him  to  the  like  effect,  and  he  replied 
that  he  had  iust  mailed  them.  On  the  same  day  the 
plaintiff'  filed  a praecipe  requiring  the  renewal. 

The  writs  were  received  on  the  12tli  December. 

Symons,  for  plaintiff,  moved  for  an  order  for  leave  to 
renew  nunc  pro  tunc. 
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The  Master  in  Chambers. — I do  not  see  that  this  is 
the  fault  of  the  sheriff  or  other  officer  of  the  Court.  It 
is  rather,  I should  suppose,  that  the  application  for  the 
return  for  the  purpose  of  renewal  was  delayed  a little  too 
long.  It  seems  a case  where  there  is  no  power  to  make 
the  amendment.  See  Clarke  v.  Smith , 2 H.  & N.  753 ; 
Nazer  v.  Wade,  1 B.  & S.  728 ; Doyle  v.  Kaufman,  L.  IC 
3 Q.  B.  D.  7. 


Fleming  y.  Hall. 

Sheriff’s  fees — Poundage — Method  of  computing. 

[November  25,  1882.—  Cameron,  J.J 

A motion  to  reduce  the  poundage,  $150.75,  charged  by  a 
sheriff  on  an  execution  under  which  the  sum  made  was 
$4,050.  The  Sheriff’s  Tariff  has  the  following  provision 
for  such  a case : 

“ Poundage. — On  executions,  and  on  attachments  in 
the  nature  of  executions,  where  the  sum  made  shall  not 
exceed  $1,000,  six  per  cent. ; where  the  sum  is  over  $1,000 
and  under  $4,000,  three  per  cent. ; where  the  sum  is  $4,000 
and  over,  one  and  a half  per  cent.,  in  addition  to  the 
poundage  allowed  up  to  $1,000,  exclusive  of  mileage  for 
going  to  seize  and  sell,  and  except  all  disbursements 
necessarily  incurred  in  the  care  and  removal  of  property.” 

Clement,  for  the  motion. 

A.  Cassels,  contra. 

The  Master  in  Chambers  dismissed  the  motion,  and 
stated  that  the  sheriff  had  followed  the  usual  method  of 
computing  poundage. 


On  appeal,  argued  by  same  counsel, 
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Cameron,  J.,  held,  that  the  usual  mode  of  computing 
such  poundage  is  correct,  namely,  to  allow  six  per  cent,  oil 
the  first  $1,000,  and  in  addition  thereto  three  per  cent,  on 
the  amount  over  $1,000,  and  under  $4,000  ; and  in  addition 
thereto  one  and  a half  per  cent,  on  the  amount  over  $4,000. 

Appeal  dismissed,  with  costs. 


ROSENSTADT  V.  ROSENSTADT. 

A limony — Adultery — Particulars. 

The  statement  of  claim  in  an  alimony  suit  contained  the  following  clause  : 
‘ ‘ The  plaintiff  alleges  and  charges  adultery  on  the  part  of  the  defendant 
as  a further  ground  for  relief  in  the  premises.” 

The  plaintiff’  was  ordered  to  give  particulars  of  the  acts  of  adultery 
intended  to  be  proved  within  a month,  and  limited  to  those  only  at  the 
hearing.  In  default  no  evidence  to  be  given  under  the  general  charge. 
Such  an  allegation,  without  specifying  particulars,  is  bad. 

[December  22,  1882. — Boyd,  C.] 

An  alimony  suit. 

The  twelfth  paragraph  of  the  statement  of  claim  was  as 
follows  : The  plaintiff  alleges  and  charges  adultery  on  the 

part  of  the  defendant  as  a further  ground  for  relief  in  the 
premises.” 

The  Master  at  Hamilton  refused  an  application  for  par- 
ticulars, or  for  a stay  of  proceedings,  until  they  were  fur- 
nished. 

The  defendant  appealed. 

H.  Cassels,  for  the  appeal,  cited  Archbold,  Q.  B.  Prac. 
12th  ed.,  1461,  14 55  ; Broivn  on  Divorce,  p.  213. 

Mack  me  an,  Q.  C.,  contra,  cited  Augustinus  v.  Nerinckx, 
L.  R.  16  Chy.  D.  16 ; Benboiv  v.  Low,  L.  R.  16  Chy.  D. 
93 ; Clark  v.  Perriam,  2 Atk.  339  ; Dan.  Chy.  Prac.  446. 

Boyd,  C. — The  charge  of  adultery  in  the  wife’s  state- 
ment of  claim  for  alimony  is  not  properly  pleaded,  as 
particulars  of  the  act  or  acts  relied  upon  should  be  given. 
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Allegations  of  adultery,  without  specifying  particulars,  are 
bad:  Windham  v.  Windham  et  al.,  9 Jur.  N.  S.  82;  Ban- 
croft v.  Bancroft  et  al .,  13  W.  R.  506.  The  practice  of 
the  English  Divorce  Court  in  this  regard  has  been  followed 
here  in  many  cases.  One  of  the  earliest,  in  1867,  is  Severn 
v.  Severn,  by  Yankoughnet,  C.,  a note  of  which  case  is  to 
be  found  in  that  learned  Judge’s  note  book,  No.  2,  p.  194; 
and  one  of  the  latest,  in  March,  1882,  is  Friedrich  v. 
Friedrich,  before  Proudfoot,  J.,  a note  of  which  is  to  be 
found  in  his  note  book,  No.  39,  p.  222.  Apart  from  authority, 
1 should  say  it  was  a proper  rule  of  pleading  under  the 
provisions  of  the  Judicature  Act,  now  applicable  to  this 
and  other  cases  : Rule  128.  According  to  circumstances,  the 
party  complaining  of  vague  allegations  may  demur,  or  move 
to  strike  out  or  apply  for  particulars.  The  latter  course 
was  adopted  here,  and  the  application  was  refused  by  a 
local  Master.  But  it  was  reasonable,  well-founded  on  the 
authorities,  and  should  have  succeeded : A ugustinus  v.  Ner- 
inckx,  L.  R.  16  Chy.  D.  17.  In  the  Divorce  Court  an  order 
will  be  made  in  such  cases  in  the  alternative  either  to  strike 
out  the  charge  or  to  supply  particulars:  Porter  v.  Porter  et  al, 
33  L.  J.  N.  S.  Mat.  Ca.  207.  So,  under  the  Judicature  Act, 
particulars  maybe  ordered,  instead  of  striking  out  a plead- 
ing : Smith  v.  West,  2 Char.  N.  C.  41.  In  this  case  the  plain- 
tiff should  give  particulars  of  the  acts  of  adultery  intended 
be  proved  under  the  general  charge,  and  be  limited  to  those 
at  the  hearing.  In  default  of  such  particulars,  no  evidence 
of  adultery  to  be  given  under  the  general  charge.  These 
should  be  furnished  within  a month.  Costs  of  application 
and  appeal  to  be  costs  in  the  cause. 
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Hood  v.  Martin. 

Writ — Endorsement — Rule  80,  0.  J.  A. 

The  writ  was  endorsed  for  the  price  of  land  which  the  plaintiff  had  agreed 
to  sell  to  the  defendant. 

A motion  for  judgment  under  Rule  80,  0.  J.  A.,  was  refused.  Such  a 
claim  cannot  be  specially  endorsed. 

[May,  26,  1882.—  The  Master  in  Chambers.'] 

A motion  for  judgment  under  Kule  80,  0.  J.  A.  The 
writ  was  endorsed  for  the  price  of  land  which  the  plain- 
tiff had  agreed  to  sell  to  the  defendant.  The  defendant 
refused  to  carry  out  the  contract  of  sale,  alleging  that 
he  had  made  a mistake  as  to  the  land  which  he  had  agreed 
to  purchase,  in  that  he  supposed  that  he  was  buying 
another  lot.  He  did  not  allege  that  the  plaintiff  was  in 
any  way  responsible  for  his  mistake. 

J.  H.  Macdonald,  moved  for  judgment  under  the  above 
rule,  on  the  ground  that  there  was  no  defence  to  the  action. 
Meek,  contra. 

The  Master  in  Chambers. — I think  the  claim  here 
cannot  be  effectively  specially  endorsed  on  the  summons. 
A claim  for  the  price  of  land  sold  and  conveyed  might  be 
so  endorsed,  but  it  must  be  on  an  executed  and  performed 
consideration.  Here  no  property  has  passed,  the  plaintiff 
still  owns  the  land — there  is  no  debt,  and  what  the  plaintiff 
is  entitled  to  is  damages  against  the  defendant  for  not 
accepting.  But  there  is  a good  deal  that  the  plaintiff 
would  have  to  aver  in  such  an  action  that  does  not 
appear  here.  There  is  nothing  that  I can  see  in  this  case 
to  make  the  payment  and  the  conveyance  otherwise  than 
cotemporaneous,  or  to  dispense  with  those  averments  a 
vendor  has  to  make  in  such  an  action.  The  plaintiff  has 
not  conveyed  to  the  defendant,  nor  does  he  aver  that  he 
has  a title.  In  fact,  this  motion  seems  to  be  quite  a mis- 
take ; for  it  will  strike  any  one  upon  the  facts  that  the 
plaintiff  is  likely  to  recover,  when  he  gets  on  at  all  in  this 
40— VOL.  IX  O.P.R. 
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action  for  the  price,  a good  deal  less  than  $1,900.  See 
Hallen  v.  Bunder , 1 C.  M.  R.  266.  The  cases  of  Heslceth 
v.  Fawcett,  11  M.  & W.  356  ; Wilks  v.  Smith , 10  M.  & W. 
355  ; Mattock  v.  Kinglake,  10  A.  & E.  51 ; and  Dicker  v. 
Jackson,  6 C.  B.  103,  shew  some  valuable  distinctions. 


Tilt  v.  Knapp  et  al. 

Sale — Deposit — Purchaser. 

At  a sale  under  the  standing  conditions  of  sale  of  the  Court  the  purchaser 
paid  ten  per  cent,  of  his  purchase  money,  but  made  default  in  paying 
the  balance,  and  on  a re-sale  the  property  brought  $25  more  than  at  the 
first  sale. 

Boyd,  C.,  refused  an  application  by  the  purchaser  to  have  his  deposit 
repaid  to  him,  but  as  it  appeared  that  the  deposit  would  cover  the 
expenses  and  costs  incurred  by  the  re-sale,  he  directed  that  the  pur- 
chaser should  not  be  required  to  pay  them  in  addition. 

[November  2,  1882. — Boyd,  C.] 

An  administration  suit. 

The  property  was  sold  under  a decree  of  the  Court. 

The  conditions  of  sale  were  the  standing  conditions  of 
sale  of  the  Court.  The  purchaser  paid  ten  per  cent,  of  his 
purchase  money  into  Court,  but  made  default  in  paying 
the  balance,  and  the  property  on  a re-sale  brought  $25 
more  than  at  the  first  sale. 

This  was  an  application  by  the  purchaser  to  have  his 
deposit  repaid  to  him,  on  the  ground  that  there  had  not 
been  any  loss  to  the  parties. 

E.  D.  Armour , for  the  purchaser. 

H.  C assets,  for  the  plaintiff. 

Hoyles  and  Moffat,  for  the  defendants. 

J.  Hoskin,  Q.C.,  for  the  infants. 

Boyd,  C. — The  general  rule  is  very  plain,  that  when  a 
contract  for  sale  goes  off'  by  default  of  the  purchaser,  the 
vendor  is  entitled  to  retain  the  deposit.  This  is  so  a 
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fortiori  when  the  contract  has  a clause  as  to  the  forfeiture 
of  the  deposit,  and  the  rule  obtains  alike  in  cases  of  private 
or  of  judicial  sale:  Ex  parte  Burrell,  L.  It.  10  Ch.  App. 
512;  Re  Yaggie,  1 Chy.  Ch.  R.  52.  A person  purchasing 
under  a decree  of  the  Court  should  be  held  to  his  contract 
as  much  as  a person  purchasing  in  the  ordinary  way : 
Harding  v.  Harding,  4 M.  & C.  514.  The  conditions  of 
sale  in  this  case  provided  for  the  payment  of  ten  per  cent, 
deposit  at  the  time  of  sale,  and  also  have  the  usual  pro- 
vision that  in  case  of  the  failure  of  the  purchaser  to 
comply  with  the  conditions  or  any  of  them  the  deposit 
shall  be  forfeited  and  the  premises  may  be  resold,  and  the 
deficiency,  if  any,  by  such  re-sale,  together  with  all  charges 
attending  the  same,  or  occasioned  by  the  defaulter,  shall 
be  made  good  by  him. 

This  contains  two  distinct  stipulations : (1)  That  if 
default  is  made  the  deposit  shall  be  forfeited ; (2)  that 
upon  the  re-sale  any  deficiency,  &c„  is  to  be  made  good  by 
the  defaulter.  He  is  not  discharged  from  his  purchase,  but 
is  held  to  abide  by  the  ultimate  result  of  the  re-sale. 
Here  the  deposit  was  paid;  default  was  made;  a re-sale 
was  had  at  an  advance  of  some  $25  on  the  first  sale.  The 
claim  is  for  a return  of  the  deposit  on  the  ground  that  no 
harm  has  resulted  to  the  parties  interested,  and  that  the 
retention  of  the  deposit  as  a penalty  should  not  be  enforced 
by  the  Court. 

In  Ockenden  v.  Henley,  El.  B.  & El.  485,  the  Court  held 
that  when  the  deposit  was  paid,  and  there  was  an  actual 
forfeiture  of  the  deposit  by  the  express  words  of  the  con- 
dition of  sale,  it  could  not  in  any  Court  be  recovered  by 
the  defaulter.  When  the  re-sale  resulted  in  a deficienc}^, 
and  a further  claim  is  made  for  this,  then  the  Court  will 
apply  the  deposit  pro  tanto  to  reduce  the  deficiency,  and 
only  order  any  balance  to  be  paid  by  the  first  defaulting 
purchaser.  In  other  words,  the  deposit,  though  forfeited 
so  as  to  prevent  the  purchaser  from  ever  receiving  it  back, 
still  is  to  be  brought  by  the  vendor  into  account  if  he 
seeks  to  recover  as  for  a deficiency  on  the  re-sale.  That 
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also  is  the  view  of  Lord  St.  Leonards  : Sug den's  Vendor 
and  Purchaser,  41  (14th  ed.,)  and  it  is  confirmed  by  Essex 
v.  Daniell,  L.  R.  10  C.  P.  538,  where  all  the  Judges  treat 
the  deposit  (under  such  a condition  as  we  find  here)  as 
absolutely  forfeited,  and  recognize  the  correctness  of  the 
mode  of  computation  where  there  has  been  a re-sale,  as  in 
Ockenden  v.  Henley. 

I refer  also  to  Hinton  v.  Sparkes,  L.  R.  3 C.  P.  161,  and 
in  particular  to  Depree  v.  Bedborough,  4 Giffi  479,  (a  case  of 
sale  by  the  Court,)  where  the  purchaser  having  become 
insolvent,  and  his  assignees  having  elected  to  abandon 
the  contract,  it  wras  held  that  the  deposit  was  forfeited 
absolutely. 

Stuart,  V.  C.,  says  : “ How  the  person  who  is  in  default 
can  upon  that  default,  and  in  consequence  of  that  default, 
acquire  any  right  to  the  money  which  was  parted  with  as 
a security  that  there  should  be  no  default,  it  is  difficult  to 
conceive.” — p.  482.  And  again : “ Even  if  upon  a re-sale 
of  the  property  it  should  fetch  ten  times  the  amount 
which  the  bankrupt  bid  for  it,  I do  not  see  that  any  right 
can  be  set  up  by  the  assignee  to  this  deposit.” — p.  484. 

These  modern  authorities  shew  that  the  Courts  of  law 
and  equity  are  in  accord,  and  that  no  distinction  exists 
between  sales  in  Court  and  sales  out  of  Court.  The 
primary  object  of  the  Judges  now  is  to  ascertain  what  the 
agreement  was,  and  then  carry  that  out  in  a reasonable 
way.  Here  there  are  no  special  equities  arising  in  favour 
of  the  applicant;  it  is  not  the  case  of  the  Court  being 
asked  to  enforce  a forfeiture  ; the  money  has  been  paid  over, 
and  the  person  in  default,  who  agrees  to  forfeit  his  deposit 
if  he  makes  default,  asks  the  aid  of  the  Court  to  relieve 
him  from  his  own  deliberate  agreement.  It  would  be 
unfortunate  if  any  distinction  obtained  as  to  how  such  a 
case  should  be  dealt  with  in  whatever  Court  arising.  The 
case  cited  of  Warren  v.  Bateman , FI.  & K.  189,  was  one 
in  which  the  conditions  of  sale  did  not  expressly  provide 
for  a forfeiture,  in  which  there  was  no  decision  on  the 
point  now  before  me,  and  which,  turning  as  it  did  on 
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questions  of  practice  and  procedure  in  the  Irish  Rolls,  is 
not  to  be  regarded  as  of  any  authority  on  like  questions 
in  another  country. 

It  appears  that  the  deposit  of  $150  will  answer  all  the 
expenses  and  costs  incurred  by  the  re-sale.  The  applicant 
should  not  be  required  to  pay  these  in  addition  to  the 
forfeiture  of  the  deposit,  as  I think  an  equitable  applica- 
tion of  what  was  decided  in  OcJcenden  v.  Henley  should 
apply  to  this  case.  This  being  the  first  case  of  its  kind  in 
our  Courts  I give  no  costs. 

Order  discharged. 


Chadbourne  y.  Chadbourne. 

Will — Legal  heirs — Mixed  devise — 43  Vic.  ch.  14,  sec.  2. 

A testator  disposed  of  the  residue  of  his  estate  as  follows  : “I  give  and 
bequeath  the  remainder  of  my  personal  and  real  estate  to  my  legal  heirs, 
including  my  daughter  Jemima  Woodside,  to  be  divided  equally  amongst 
them.” 

He  left  three  children  and  four  grandchildren,  the  issue  of  two  other  of 
his  children,  who  predeceased  him. 

Held,  that  a division  per  capita  (not  per  stirpes)  was  proper. 

[November  22,  1882. — Boyd,  C.J 

This  was  an  appeal  from  the  report  of  the  Master  on  a 
reference  in  a partition  suit. 

The  facts  sufficiently  appear  in  the  judgment. 

Cattanach,  for  the  appeal. 

J.  Id  os  kin,  Q.  C.,  contra. 

Boyd,  C. — The  testator  left  three  children  surviving  him,, 
and  four  infant  grandchildren,  the  issue  of  two  other  chil- 
dren, who  predeceased  the  testator.  B}^  a clause  in  his  will 
on  which  the  question  arises,  he  disposed  of  the  residue  of 
his  estate  as  follows  : “ I give  and  bequeath  the  remainder 
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of  my  personal  and  real  estate  to  my  legal  heirs,  includ- 
ing my  daughter,  Jemima  Woodside,  to  be  divided  equally 
amongst  them.”  This  will  was  dated  28th  April,  1880,  and 
subsequently  the  testator  died.  The  Master  has  made  divi- 
sion, under  this  clause,  into  seven  shares  on  a per  cap- 
ita principle.  The  appellant  claims  that  the  distribution 
should  be  into  four  shares,  as  per  stirpes.  He  relies  on  the 
Ontario  statute,  43  Vic.  c.  14,  s.  2,  (assented  to  the  5th 
March,  1880),  which  provides  that  when  any  real  estate 
is  devised  by  any  testator,  dying  after  the  passing  of  the 
Act,  to  the  heir  or  heirs  of  such  testator,  and  no  con- 
trary or  other  intention  is  signified  by  the  will,  the  words 
“ heirs”  or  “heir,”  shall  be  construed  to  mean  the  person 
or  persons  to  whom  such  real  estate  would  descend  under 
the  law  of  Ontario  in  case  of  an  intestacy.  Probably  this 
enactment  may  be  traceable  to  the  decision  in  Tylee  v. 
Beal , 19  Gr.  601,  in  which  it  was  held,  under  a will  made  in 
England,  that  a devise  to  the  “ right  heirs  ” of  the  testator 
carried  the  land  to  the  heir  at  common  law.  The  effect  of 
the  statute  is  to  interpret  the  word  “ heir  ” in  a devise  of 
real  estate  only.  We  here  deal  with  a mixed  fund  given 
to  the  man’s  “ legal  heirs,”  i.  e.  his  heirs  lawfully  born  : 
Harris  v.  Newton , 25  W.  R.  228.  In  the  case  of  person- 
alty bequeathed  directly  to  the  heir  of  a man,  the  word 
u heir”  has  its  legal  and  ordinary  sense  as  meaning  the 
person  who  by  law  would  inherit  the  real  estate,  and  if 
(as  in  this  province,)  there  are  several  answering  that 
description,  then  all  the  co-heirs  would  take  jointly  as 
personae  designates : Mounsey  v.  Blamire.  4 Russ.  384  ; 
Gitting  v.  McDermott,  2 Myl.  & K.  69.  The  word  “ heir  ” 
is  similarly  construed  in  the  case  of  a mixed  fund  such  as 
this : Be  Beauvoir  v.  De  Beauvoir,  3 H.  L.  524.  The  inten- 
tion of  the  testator  to  blend  the  estate,  and  to  have  the 
whole  go  together  to  the  persons  who  are  his  heirs,  is  man- 
ifested by  his  singling  out  his  married  daughter  as  one  of 
these  persons.  The  heirs  of  the  testator,  under  our  law, 
would  be  the  three  children  and  the  four  grandchildren, 
and  amongst  these  persons  the  testator  desires  the  blended 
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residue  to  be  equally  divided.  This  the  Master  has  done, 
and  I think  he  is  right.  See  Thomas  v.  Hare,  Cas.  Temp. 
Talbot  250,  and  notes;  Jarman  on  Wills,  vol.  2,  5th  Amer. 
ed.,  p.  664  ; Lowv.  Smith,  25  L.  J.  Ch.  503  ; Sunter  v.  John- 
son, 22  Gr.  249  ; Bradley  v.  Wilson,  13  Gr.  642.  Costs  as 
agreed  out  of  the  estate. 


Lucas  y.  Fraser. 

Service — Wrong  defendant — Costs. 

A person  of  the  same  name  as  the  defendant  served  by  mistake  with  the 
writ  in  the  action  was  held  entitled  to  his  costs  of  opposing  a motion  for 
judgment  under  Rule  324  0.  J.  A. 

[June  6,  1882. — The  Master  in  Chambers.] 

This  was  a motion  for  judgment  under  Rule  324. 

Aylesworth,  for  the  motion. 

Langton,  contra. 

The  facts  sufficient^  appear  in  the  judgment. 

The  Master  in  Chambers. — The  defendant  appeared 
and  filed  an  affidavit  that  he  was  not  in  any  way  indebted 
to  the  plaintiff : that  he  had  never  had  any  dealings  with 
him ; and  stating  other  facts  from  which  it  appeared 
probable  that  he  had  been  served  by  mistake  for  another 
person  by  the  same  name,  who  was  the  real  defendant.  It 
was  said  also  that  he  had  so  informed  the  bailiff  who 
served  him. 

He  asked  for  his  costs. 

I should  have  dismissed  the  motion  in  any  case,  on  the 
ground  that  the  plaintiff  has  not  shewn  any  special  circum- 
stances to  warrant  an  order  for  judgment  under  Rule  324. 
He  has  shewn  nothing  except  that  the  defendant  is 
indebted  to  him,  and  that  he  desires  to  obtain  a speedy 
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judgment.  There  is  no  reason  to  suppose  that  his  judg- 
ment will  not  be  as  fruitful  if  obtained  in  the  usual  way 
as  if  signed  now.  As  to  costs,  I think  the  person  served 
is  entitled  to  his  costs  of  coming  here  to  oppose  the  motion. 
He  did  not  appear  merely  to  ask  for  his  costs,  but  quia 
timet  an  order  would  be  made  against  him.  See  The 
Great  Northern  Committee  v.  Irett,  L.  R.  2 Q.  B.  D.  284, 
and  Campbell  v.  Holyland , L.  R.  7 Ch.  D.  at  p.  175. 

Costs  to  be  fixed  at  $8. 


Beaty  v.  Bryce. 

Interpleader — Scale  of  costs — Ride  2 0.  J.  A. 

An  execution  for  $105,  issued  from  the  Chancery  Division,  and  certain 
goods  were  seized,  which  the  plaintiff  herein  claimed,  but  on  an  inter- 
pleader issued  he  failed  to  establish  his  claim. 

Held,  that  costs  on  the  lower  scale  only  should  be  taxed  by  the  successful 
party  on  the  issue. 

The  effect  of  Rule  2 0.  J.  A.  is  to  apply  to  all  Divisions  the  practice  which 
existed  as  to  interpleader  in  the  former  Common  Law  Courts,  plus  the 
special  power  conferred  on  these  latter  Courts  by  Ch.  7,  44  Vic.  0. 

And  all  interpleader  issues  involving  under  $400,  in  whatever  Division 
arising,  are  now  to  be  disposed  of  by  reference  to  County  Courts,  and 
costs  awarded  according  to  sec.  3,  44  Vic.  0.  ch.  7. 

The  Judge  who  settles  the  question  of  these  interpleader  costs  maj7  direct 
what  scale  shall  be  followed. 

[December  13,  1882. — The  Master  in  Chambers.] 

[ . — Boyd , C.] 

The  plaintiff,  in  a suit  of  Bryce  v.  Scarborough  Hotel 
Company,  brought  in  the  Chancery  Division,  recovered 
judgment  for  an  amount  entitling  him  to  costs  on  the 
higher  scale. 

Proceedings  were  taken  by  Bryce  by  garnishee  process 
to  recover  from  one  Hughes,  the  garnishee,  a sum  amount- 
ing, with  costs  of  the  motion,  to  $105.  Execution  issued 
for  the  above  amount  against  Hughes,  and  certain  goods 
were  seized  as  those  of  Hughes,  which  were  claimed  by 
the  plaintiff  Beaty  herein. 

An  interpleader  issue  was  directed,  in  which  Bryce  was 
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plaintiff  and  Beaty  was  defendant,  and  Beaty  failed  to 
establish  his  claim  to  the  goods. 

This  was  an  application  under  the  Interpleader  Act,. 
R.  S.  0.,  ch.  54,  as  to  costs. 

Wardrope,  for  the  plaintiff  Bryce. 

A.  Cassels,  for  the  defendant  Beatty. 

The  Master  in  Chambers. — As  to  the  scale  of  costs  in 
this  case.  This  interpleader  concerned  goods  seized  where 
the  demand  for  debt  and  costs  was  $105.  It  is  not  said 
what  the  goods  were  worth.  I take  it  they  were  a little 
more.  But  that  no  doubt  must  be  looked  upon  as  the 
value  that  is  of  importance  here. 

This  writ  of  fi.  fa.  was  issued  in  the  Court  of  Chancery. 
So  that  interpleader  issue  arising  upon  the  sheriff’s  applica- 
tion could  not  have  been  sent  for  trial  to  the  County  Court 
under  the  recent  statute.  In  1868,  the  equity  jurisdiction 
of  the  County  Court  was  abolished,  and  a lower  scale  of 
costs  authorized  in  equity  suits  that  might,  under  the 
Con.  Stats.,  have  been  brought  in  the  County  Court. 

The  question  now  is,  could  this  suit,  supposing  inter- 
pleader ever  to  have  been  within  the  equity  jurisdiction  of 
the  County  Court  at  all,  have  been  brought  by  the  sheriff 
in  the  County  Court. 

This  suit  was  not  originally  brought  by  the  plaintiff, 
the  sheriff  instituted  it;  but  that  is  not  the  point.  li 
the  sheriff  could  have  proceeded  in  the  County  Court  in 
such  a case  before  1868,  then  the  sheriff’s  costs  and  all  the 
other  parties’  costs  must  be  on  the  lower  scale,  and  I think 
interpleader  in  * general  could  have  been  brought  under 
the  8th  sub-sec.  of  section  34,  ch.  15  Consol.  Stats.  Qnt.,  but 
not  interpleader  by  a sheriff  upon  a claim  to  goods  arising 
out  of  the  execution  of  a fi.  fa. 

The  sheriff  is  the  officer  of  the  Court,  and  the  interpleader 
clauses  which  apply  to  him  are  special  clauses.  They  make 
a system  by  itself,  and  point  out  specifically  the  practice 
that  he  is  to  pursue  in  such  a case.  Firstly,  he  is  to  go  to 
41 — VOL.  IX  O.P.R. 
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the  Court  which  issued  the  process  under  which  he  is  acting, 
and  to  no  other  Court  (except  indeed  in  cases  latterly 
pointed  out  by  statute),  and  there  are  manifest  reasons  .why 
that  course  should  be  followed;  and  I am  therefore  distinctly 
of  opinion  that  the  sheriff  could  not,  before  1868,  have 
gone  to  the  County  Court  with  this  interpleader,  and  conse- 
quently that  the  plaintiff  here  is  entitled  to  full  high  Court 
costs.  Even  if  I be  wrong,  there  is  a question  which  I 
have  not  considered,  whether  the  Judicature  Act  has  not 
swept  away  the  foundation  which  Mr.  Cassels  would  rely  on. 

But  there  is  another  point  which  I have  considered.  I 
think  the  question  is  really  not  for  me  at  all.  Truly,  I 
have  to  order  as  to  costs,  but  that  means  as  to  the  right  to 
costs,  it  is  for  the  taxing  officer,  and  notwithstanding 
what  I have  said,  I think  it  is  for  him  to  decide,  upon  the 
verdict,  and  the  proceedings,  and  all  the  facts,  whether 
the  higher  or  lower  scale  be  applicable. 

I am  sorry  to  come  to  this  decision,  but  I am  driven  to 
it.  Much  more  proper  it  would  be  that  the  litigation  in 
so  small  a matter  should  be  on  the  lower  scale  of  costs. 

The  defendant  appealed,  and  the  appeal  was  argued  by 
the  same  counsel. 

Boyd,  C. — The  Master  in  Chambers  gave  leave  to  apply, 
by  way  of  appeal,  to  a Judge  in  the  Chancery  Division, 
from  a decision  of  his  touching  the  costs  of  the  interpleader 
in  this  case.  The  property  and  amount  in  dispute  was 
under  $200,  and  there  was  no  reason  why  the  issue 
should  have  not  been  tried  in  the  usual  way  in  the  County 
Court.  Interpleader  matters  are  not  interfered  with  by  the 
Judicature  Act,  except  as  appears  in  Buie  2.  Before  that 
Act  the  statute  conferred  on  the  Court  of  Chancery 
powers  similar  to  that  given  to  Courts  of  law  by  44 
Vic.  ch.  7.  0.  The  combined  effect  of  B.  S.  0.  ch.  54, 
sec.  10,  p.  742;  ch.  66,  sec.  72,  p.  815  ; ch.  40,  sec.  99, p.  433, 
and  ch.  49,  sec.  21,  is  to  enable  the  sheriff*  who  seizes  under 
process  from  Chancery  to  apply  as  an  officer  of  that  Court 
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for  protection  under  the  Interpleader  Act,  and  when  an 
issue  is  directed,  there  was  the  power  to  send  that  issue 
for  trial  to  the  County  Court  to  be  tried  with  or  without 
.a  jury.  This  was  almost  always  done  when  the  amount 
in  dispute  was  of  the  proper  competence  of  the  County 
Court,  and  in  such  cases  the  costs  were  awarded  on  the 
lower  scale.  The  late  Act,  44  Vic.  ch.  7,  O.,  confers  upon  the 
Common  Law  Courts  a power  which  the  Chancery  Division 
had  before, by  previous  legislation;  Gourley  v. Ingram, 2 Ch. 
Chamb.  238,309;  Wilson  v.  Wilson,  3 O.  App.  R.  408  ; Bar- 
ker v.  Leeson,  9 0.  P.  R.  107.  There  is  no  reason  why  all  these 
interpleader  issues,  involving  amounts  under  $200,  should 
not  be  sent  to  the  County  Courts.  This  Division  is  now 
overcharged  with  work,  and  the  intention  of  the  Legisla- 
ture is  to  distribute  the  business  with  a view  to  the  speedy, 
convenient,  and  inexpensive  administration  of  justice.  I 
have  often,  in  disposing  of  these  issues,  given  suggestions 
as  to  the  disposition  of  the  costs  to  assist  the  judicial  officer 
in  whose  discretion  these  costs  are  to  be  awarded  by  the 
provisions  of  the  Interpleader  Act. 

I have  no  hesitation  in  this  case  in  directing  that  costs 
on  the  lower  scale  only  should  be  taxed  to  the  successful 
party  in  the  issue.  There  is  some  doubt  as  to  whether  the 
rules  of  the  Court  provide  for  this  specific  case  when  it  is 
before  the  taxing  officer,  and  though  usually  he  determines 
the  scale,  I see  no  objection  to  the  Judge  who  settles  the 
question  of  these  interpleader  costs  giving  explicit  direc- 
tions as  to  what  scale  shall  be  followed.  Without  the 
permission  of  Mr.  Dalton,  I should  probably  have  had 
no  power  to  interfere  with  his  discretion  as  to  these  costs : 
Hartmont  v.  Foster,  30  W.  R.  129.  1 therefore  dispose  of 

this  point  as  I do,  and  give  no  costs  to  either  party  of  this 
application  to  me. 

The  result  is  to  my  mind  the  same  whether  the  execution 
in  this  case  issued  out  of  the  former  Court  of  Chancery,  or 
from  the  present  Chancery  Division  of  the  High  Court. 
As  I read  ch.  7 of  44  Vic.  O.,  it  applies  to  this  Division  of 
the  High  Court  as  much  as  to  the  Queen’s  Bench  and  Com- 
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raon  Pleas  Divisions.  It  applies  to  Superior  Courts  of 
law,  and  this  Division  has  to  administer  law  as  well  as 
equity,  as  have  the  other  Divisions : Judicature  Act,  sec. 
16.  The  effect  of  Rule  2 of  the  Judicature  Act,  is  to  apply 
to  all  Divisions  the  practice  which  existed  as  to  inter- 
pleader in  the  former  Common  Law  Courts,  'plus  the  special 
power  conferred  on  these  latter  Courts  by  ch.  7,  44  Vic.  0. 
So  that  for  the  future  there  is  no  doubt  that  all  inter- 
pleader issues  involving  under  $400,  in  whatever  Division 
arising,  are  to  be  disposed  of  by  reference  to  the  County 
Courts,  and  costs  awarded  according  to  sec.  3 of  that  Act. 


Canadian  Securities  Company  v.  Prentice. 

Counter-claim. 

A promissory  note  made  by  the  defendant  had  been  held  by  the  Consoli- 
dated Bank,  and  after  its  maturity,  the  defendant  transferred  certain 
timber  limits  to  the  bank  as  collateral  security  for  the  payment  of  the 
note,  which  limits  the  bank  sold.  The  plaintiffs  became  holders  of  the 
note  for  value  after  dishonour,  and  after  the  timber  limits  transaction, 
and  brought  this  action  upon  the  note. 

A counter-claim  against  the  plaintiffs  and  the  bank  by  the  defendant, 
setting  up  that  the  bank  had  sold  the  timber  limits  without  authority 
and  for  an  insufficient  price,  and  were  thereby  guilty  of  a breach  of 
trust,  and  claiming  that  the  defendant  should  be  permitted  to  set  off  so 
much  of  his  claim  therefor  against  the  bank  as  would  satisfy  the  balance 
claimed  upon  the  note,  was  held  bad,  and  struck  out,  as  not  being 
properly  a counter  claim. 

Per  Cameron,  J.,  unless  required  by  the  clear  legal  rights  of  the  defen- 
dant for  his  protection  against  the  plaintiffs  action,  counter  claims  are 
not  to  be  favoured. 

[March  7,  1882. — The  Master  in  Chambers .] 
[March  14,  1882. — Cameron,  J.] 

This  was  an  action  on  a promissory  note.  The  defence 
set  up  that,  while  the  note  in  question  was  in  the  hands  of 
the  Consolidated  Bank,  certain  timber  limits  were  assigned 
to  the  bank  as  collateral  security;  and  that  the  bank, 
without  notice  to  the  defendant,  improperly  sold  the  said 
timber  limits.  The  defendant  claimed  that  the  bank  had 
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no  power  to  sell : that  they  were  guilty  of  a breach  of 
trust;  that  an  insufficient  price  had  been  obtained;  and 
that  the  plaintiffs  became  the  holders  of  said  note  after 
maturity,  and  long  after  said  sale  by  the  bank. 

By  way  of  counter-claim  defendant  claimed  to  be  entitled 
to  a declaration  that  the  said  note  was  under  the  circum- 
stances fully  paid,  or  that  he  be  permitted  to  set  off  so 
much  of  his  claim  against  the  plaintiffs  by  original  action 
for  said  breaches  of  trust  as  was  sufficient  to  satisfy  the 
balance  claimed  on  said  promissory  note,  and  he  claimed 
to  have  it  declared  that  said  bank  was  guilty  of  a breach 
of  trust  in  disposing  of  said  limits,  and  that  had  the  bank 
sold  the  said  limits  properly  there  would  have  been  enough 
realized  to  pay  the  note  and  have  left  a large  balance  in 
his  favour,  for  payment  of  which  defendant  asked  judg- 
ment against  the  bank. 

Holman,  for  the  plaintiffs,  moved  to  strike  out  the 
counter-claim,  on  the  ground  that  it  was  not  a proper 
subject  of  counter-claim. 

Clement,  for  the  defendant,  opposed  the  application. 

The  Master  in  Chambers. — The  defence  stated  or 
implied  the  following  facts  : 

After  the  note  was  due  and  in  the  hands  of  the  Con- 
solidated Bank,  defendant  transferred  the  described  timber 
limits  to  the  bank,  on  account  of  the  note,  as  collateral 
security  for  the  payment  of  the  note,  by  an  instrument 
which  was  necessarily  absolute  in  its  terms,  and  the  bank 
thereby  became  trustee  of  the  limits  for  the  purpose,  first, 
of  securing  the  payment  of  the  note  to  the  bank,  and 
subject  thereto  for  the  use  of  the  defendant.  The  bank 
was  guilty  of  a breach  of  trust  in  selling  the  limits  at  all, 
and  thereby,  and  alternatively  by  various  acts  of  miscon- 
duct and  negligence  alleged  in  respect  thereof,  became 
liable  to  account  to  the  defendant  for  the  full  value  of  the 
limits,  averred  to  be  from  $80,000  to  $100,000,  which  limits 
the  bank  in  fact  sold  for  $6,000,  less  than  a twelfth  of  their 
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value.  The  plaintiffs  are  holders  for  value,  having  received' 
the  note  from  the  bank  long  after  it  was  dishonoured,  and 
after  these  transactions.  Now,  how  do  these  facts  present 
themselves  as  a defence  to  the  action  of  the  plaintiffs  ? 

First,  these  facts  shew  no  counter-claim  against  the 
plaintiffs — how  should  they  ? The  simple  fact  of  counter- 
claim or  set-off*  as  against  the  bank  would  afford  no 
defence  against  the  plaintiffs  upon  the  note : Oulds  v. 
Harrison , 10  Ex.  572.  To  make  it  a defence  against 
the  plaintiffs,  it  being  for  something  that  has  occurred 
prior  to  plaintiffs’  title,  the  defendant  must  shew  some- 
thing in  the  nature  of  the  counter-claim  or  set-off 
which  affixes  the  defence  to  the  note,  which  still  clings 
to  it  in  the  bands  of  the  plaintiffs — as  it  is  said,  an 
equity  which  attaches.  This  defence  the  facts  do  shew: 
See  Holmes  v.  Kidd , 3 H.  & N.  891 — and  I think  a good 
defence  is  shewn  on  the  face  of  the  pleadings.  But  is  it 
counter-claim  against  the  plaintiffs  ? It  is  quite  necessary 
to  look  closely,  and  see  what  the  ground  of  defence  really 
is  that  belongs  to  the  law  as  to  negotiable  instruments  ; 
and  the  defence  is  in  this  case  that  the  facts  shew  a defence 
as  against  the  bank,  from  the  conduct  of  the  bank  itself, 
which  is  an  equity  on  behalf  of  the  defendant,  annexed  to 
the  note  in  the  hands  of  the  plaintiffs,  because  the  plaintiffs 
took  it  after  the  defence  existed,  and  after  the  note  was 
dishonored.  But  that  is  not  counter-claim  against  the 
plaintiff's.  What  is  the  force  of  the  word  counter  ? The 
defence  does  not  admit  that  the  plaintiffs  have  a right 
against  the  defendant  on  the  note  which  the  defendant 

o 

seeks  to  answer  by  an  equivalent  claim  against  the  plain- 
tiffs. The  defence  goes  to  the  foundation  of  the  plaintiffs’ 
action,  and  denies  that  the  plaintiffs  ever  had  a right  at  all 
against  the  defendant  on  the  note,  because  the  plaintiffs, 
having  taking  the  note  after  it  was  due,  have  rendered 
themselves  liable  to  this  defence,  which  might  and  would, 
indeed  have  been  counter-claim  against  the  bank,  had  the 
bank  been  plaintiffs.  But  to  set  up  a counter-claim  against 
the  bank  in  this  action,  in  which  the  plaintiffs  are  not 
liable  with  the  bank,  seems  quite  inadmissible. 
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It  is  necessary  to  get  right  here.  No  doubt  this  looks  at 
first  sight  as  though  it  were  counter-claim  against  the  plain- 
tiffs at  any  rate  to  the  amount  of  the  note.  But  here  is  a 
test,  Suppose,  from  any  cause  apart  from  this  particular 
defence,  that  the  plaintiffs  failed  at  the  trial  upon  the  note. 
Could  the  defendant  go  on  and  recover  his  counter-claim 
against  the  plaintiffs  ? The  injustice  is  at  once  apparent, 
and  it  must  become  plain  that  the  real  defence  operates  upon 
the  note  itself  and  is  not  counterclaim  against  the  plaintiffs. 
I refer  to  Young  v.  Kitchin,  L.  R.  3 Ex.  D.  127,  and  to  Tur- 
ner v.  Hednesforcl  Gas  Co.,  in  the  same  volume,  145.  These 
cases  are  in  no  wa}T  contradictory.  Take  the  test  which  is 
applied  in  the  latter  case,  as  put  by  Lord  Justice  BramwelL 
A counter-claim  is  looked  upon  as  an  action ; and  what- 
ever parties  might  be  joined  as  defendants  in  an  action  on 
that  counter-claim,  supposing  it  to  be  brought  by  the 
defendant,  may  be  joined  in  the  counter-claim : and  let 
me  add  that  no  other  party  can  be  joined,  and  that  if 
the  plaintiffs  could  not  be  joined  in  such  a supposed  action 
there  can  be  no  counterclaim  at  all. 

Then  suppose  the  defendant  suing  for  satisfaction  for  the 
wrongs  committed  against  him  by  the  bank  set  out  in  the 
defendant’s  pleadings  here,  by  which  the  defendant  has 
sustained  damage  to  $60,000  or  $70,000 ; could  the  present 
plaintiffs  be  joined  as  defendants  ? They  could  not  for  any 
fact  that  I see  in  the  case.  But  could  they  so  far  as  the 
amount  of  the  promissory  note  is  concerned  ? Still  they 
could  not  be  joined.  It  is  plain  that  the  claim  of  the  defen- 
dant would  be  against  the  bank  alone;  and  that  view  must 
put  an  end  to  any  right  to  counter-claim  by  the  defendant 
in  this  action. 

The  same  considerations  shew  that  the  bank  is  no  proper 
defendant  in  this  action.  The  plaintiffs  do  not  wish  them 
joined : the  bank  does  not  seek  to  be  joined  ; and  complete 
justice  can  be  done  between  the  plaintiffs  and  the  defendant 
without  having  the  bank  a party. 

Then,  should  the  bank  be  joined  at  the  instance  of  the 
defendant  in  order  that  the  defendant  may  urge  against 
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the  bank  a claim  in  which  the  plaintiffs  are  not  concerned  ? 
It  may  lead  to  expense,  trouble  and  delay,  and- may  confuse 
the  jury  by  a multiplicity  of  matters  with  which  the  plain- 
tiffs have  nothing  to  do. 

I strike  out  the  counter-claim  and  the  answer  of  the  bank, 
if  any  has  been  filed,  leaving  the  defendant’s  defence  to  the 
note ; and  I strike  out  the  name  of  the  Bank  from  the 
defendants  in  this  suit. 

Costs  to  plaintiffs  in  any  event  of  the  cause. 

From  this  judgment  the  defendant,  Prentice,  appealed. 
The  same  counsel  argued  the  appeal. 

Cameron,  J. — The  defendant  puts  his  right  to  counter- 
claim in  this  action  on  the  ground  that  the  plaintiffs  being 
the  holders  of  the  note,  in  a claim  against  the  Consolidated 
Bank  for  the  relief  sought,  .part  of^it  being  the  delivery 
up  of  this  note  to  be  cancelled,  it  would  be  necessary  to 
make  the  present  plaintiffs  parties,  and  therefore  there  is 
shewn  here  an  existing  claim  against  the  plaintiffs  and  the 
bank  jointly  for  part  of  the  relief  sought,  and  the  whole 
claim  proposed  as  counter-claim,  “ relates  to  and  is  con- 
nected with  the  original  subject  of  the  cause,”  namely,  the 
note.  This  would  be  equally  true  if  the  defendant  had 
paid  the  note  to  the  bank  while  they  were  the  holders  of 
it,  and  the  plaintiffs  took  it  after  its  maturity;  but  it  does 
not  appear  to  me  that  it  would  be  serving  any  useful  end 
to  allow  a counter-claim  in  such  a case  to  be  litigated  in 
the  plaintiffs’  action  ; nor  would  it  in  the  present  case. 

Without,  therefore,  determining  whether  there  is  a good 
cause  of  counterclaim  made  out  against  the  plaintiffs  and 
the  Consolidated  Bank,  by  reason  of  the  defendant’s  right 
on  the  facts  presented  to  have  the  note  delivered  up  to  be 
cancelled,  which  is  the  only  claim  against  them  jointly,  I 
think  the  learned  Master  in  Chambers  was  right  in  refusing 
to  allow  the  counter-claim. 

There  is  no  pretence  for  the  contention  that  the  defen- 
dant can  secure  anything  substantially  from  the  plaintiffs 
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that  he  will  not  secure  by  way  of  defence.  The  application 
is,  therefore,  discharged,  with  costs  to  be  costs  in  the  cause 
to  the  plaintiffs.  I have  assumed  that  allowing  or  disallow- 
ing a counter-claim  where  third  parties  are  to  be  brought 
in,  is  matter  of  discretion,  not  of  course  to  be  exercised 
arbitrarily, but  upon  consideration  of  all  the  circumstances, 
including  rights  involved  in  the  counter-claim  and  the 
question  of  delay  and  convenience  of  trial.  In  jury  cases 
there  can  be  no  question  that  much  difficulty  may  arise  by 
the  mixing  up  of  different  claims — if  I may  use  the  term 
“ mixing”  in  such  connection — and  cross  or  counter-claims 
in  the  same  action ; and  unless  the  clear  legal  rights  of  the 
defendant  for  his  protection  against  the' plaintiffs’  action 
would  seem  to  require  it,  counter-claims  ought  not  to  be 
favored. 


Fee  v.  McIlhargey. 

Prohibition — Division  Court — New  trial — Affidavit. 

After  judgment  in  an  action  in  a Division  Court  of  the  county  of  Victoria, 
the  defendant  within  the  fourteen  days  required  by  the  Division  Courts 
Act,  R.  S.  0.,  ch.  47,  sec.  107,  moved,  on  notice  filed  with  the  clerk  of 
the  Court,  for  a new  trial  on  the  ground  of  the  discovery  of  fresh  evi- 
dence, but  did  not  within  the  fourteen  days  file  an  affidavit  as  required 
by  the  Division  Court  Rule  142.  An  affidavit  wTas  subsequently  filed, 
the  motion  heard,  and  a new  trial  granted  by  the  County  Court  Judge. 

A motion  for  prohibition  was  refused,  the  transgression  of  a Rule  of  prac- 
tice forming  no  ground  for  such  motion. 


After  judgment  in  an  action  in  a Division  Court  of  the 
County  of  Victoria,  the  defendant,  within  the  fourteen  days 
required  by  sec.  17  of  the  Division  Courts  Act,  R.  S.  O.,  ch. 
47,  moved,  on  notice  filed  with  the  clerk  of  the  Court,  for 
a new  trial  on  the  ground  of  the  discovery  of  fresh  evi- 
dence, but  did  not  file  an  affidavit  under  Division  Court 
Rule  142.  An  affidavit  was  subsequently  filed,  the  motion 
heard,  and  a new  trial  granted  by  theCounty  Court  Judge. 
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This  was  a motion  for  a prohibition. 

The  facts  further  appear  in  the  judgment. 

Aylesworth,  for  the  motion. 

T.  Hodgins , Q.  C.,  contra. 

Osler,  J. — In  this  case  a new  trial  was  granted  appa- 
rently on  the  ground  stated  by  the  learned  J udge  in  his 
written  judgment:  “That  the  plaintiff  had  personally 
appeared  before  him  and  admitted  a state  of  facts  quite 
different  from  those  sworn  to  upon  the  trial,  so  much  so 
that  in  all  probability  the  judgment  would  have  been  dif- 
ferent if  such  facts  had  been  disclosed  upon  the  trial.”  A 
new  trial  was  therefore  granted  “ in  the  interests  of  justice.” 

Sec.  107  of  the  Division  Courts  Act,  It.  S.  0.  ch.  47,  enacts 
that  “the  Judge,  upon  the  application  of  either  party,  within 
fourteen  days  after  the  trial,  and  upon  good  grounds  being 
shewn,  may  grant  a new  trial  upon  such  terms  as  he  thinks 
reasonable.” 

It  has  frequently  been  held,  under  this  section,  that  the 
Judge  has  no  jurisdiction  to  entertain  an  application  for  a 
new  trial  in  an  ordinary  plaint  made  after  the  expiration  of 
fourteen  days  from  the  trial.  Here  the  appication  was,  in 
fact,  made  within  the  prescribed  time. 

But  rule  142  of  the  Division  Court  further  provides : 

(6 ) The  application  and  affidavits  (if  any),  together  with 
an  affidavit  of  the  service  thereof,  shall  be  delivered  to  the 
clerk  within  fourteen  days  after  the  day  of  trial,  to  be  by 
him,  &c.t  * * * 

It  is  admitted  that  this  rule  was  not  literally  complied 
with,  no  affidavit  having  been  made  within  the  prescribed 
time,  though  the  ground  of  the  application  was  such  that 
it  came  within  its  terms  as  being  a matter  of  fact  requir- 
ing proof.  The  plaintiff  contends  that  the  rule  being  in 
effect  part  of  the  statute  by  section  241,  an  omission  to 
observe  its  requirements  was  as  much  ground  of  prohibi- 
tion as  if  the  application  itself  had  been  made  out  of  time. 

I am  of  opinion  that  this  contention  is  not  well  founded. 
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The  general  rules  of  the  Division  Court,  framed  by  the 
Judges  under  the  authority  of  the  statute,  are  rules  of  prac  - 
tice, and  it  is  well  settled  that  the  transgression  of  a mere 
rule  of  pratice  forms  no  ground  for  prohibition;  at  all 
events,  if  the  Court  proceeds  to  sentence  or  judgment  on 
the  particular  motion  before  prohibition  is  moved  for.  The 
case  of  Jolly  et  al.  v.  Baines,  12  A.  & E.,  201,  204,  205,  206, 
209,  is  precisely  in  point, 

In  that  case  prohibition  was  moved  for  on  the  ground, 
among  others,  that  a rule,  and  the  practice  of  the  Arches 
Court  of  Canterbury  had  been  infringed.  The  rule  in 
question  had  been  made,  as  here,  under  an  Act  of  Parlia- 
ment. The  Court  held  that,  even  if  the  rule  then  made 
had  been  infringed,  it  was  matter  of  irregularity  in  prac- 
tice only,  and  no  ground  for  the  Court  to  interfere  by  writ 
of  prohibition.  See  also  Mayor  of  London  v.  Cox,  L.  R 
2 H.  L.,  at  p.  282. 

Trifling  as  the  sum  in  dispute  here  is,  I am  glad  to  feel 
that  the  ends  of  justice  are  likely  to  be  served  by  refus- 
ing this  motion,  which  I do,  with  costs  to  be  paid  by  the 
applicant. 
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In  re  Parker. 

Extradition — Evidence  to  sustain. 

Where  the  facts  in  evidence,  though  sufficient  to  warrant  extradition  if 
deposed  to  by  witnesses  who  could  really  testify  to  their  occurrence, 
were  sworn  to  from  information  only,  the  prisoner  was  discharged. 

[March,  1882. — Osier,  J.] 

The  prisoner  stood  committed  on  a warrant  made  by 
Mr.  Hill,  police  magistrate  of  the  town  of  Welland,  for  the 
murder  of  an  unknown  person  in  Buffalo,  in  the  month  of 
November  last. 

Creelman  moved  for  his  discharge,  on  reading  the  writ 
of  habeas  corpus  granted  by  the  Chief  Justice  of  the 
Queen’s  Bench,  and  the  writ  of  certiorari  directed  to  the 
police  magistrate,  and  his  return  thereto. 

J.  K.  Kerr , Q.  C.,  appeared  on  behalf  of  the  authorities 
of  the  State  of  New  York. 

Osler,  J. — The  evidence  against  the  prisoner  consisted 
of  the  original  depositions  taken  in  the  United  States  on 
the  charge  there  made  against  the  prisoner  and  one 
Thomas,  of  the  murder  in  question. 

These  depositions  were  duly  verified  by  a witness  sworn 
upon  the  enquiry  before  the  magistrate,  and  certified 
and  sworn  copies  thereof  are  now  before  me.  They  may 
be  said  to  contain  evidence  of  the  following  facts : 

The  prisoner  resides  at  Lancaster,  a place  about  ten 
miles  distant  from  Buffalo,  and  his  business  is  that  of  an 
undertaker. 

On  the  evening  of  the  7th  of  November,  1881,  about  9 
or  10  p.m.  he  came  into  the  saloon  of  one  Wm.  Boldt,  in 
Buffalo,  with  Thomas,  whose  house  adjoins  the  saloon. 
Thomas  asked  in  his  presence  for  a bottle  of  brandy  and  a 
lemon;  and,  on  being  asked  if  his  wife  was  ill,  said,  “No, 
that  a friend  was  sick  at  his  house.”  The  two  then  left 
together,  Thomas  having  received  what  he  asked  for. 
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Patrick  Mack  knows  the  prisoner  and  his  business.  The 
prisoner  told  him  (it  is  not  said  when)  that  he  had  buried 
a body  from  the  house  of  one  Thomas,  which  said  body 
was  that  of  one  Burnham,  and  that  it  was  buried  at  the 
Forest  Lawn  Cemetery  in  Buffalo ; that  Parker  made 
arrangements  about  digging  the  grave  and  took  charge  of 
the  funeral;  and,  further,  that  he  hired  a horse  at  the 
livery  stable  of  one  Mings. 

It  is  not  plain  whether  the  statement  as  to  the  name  of 
the  person  whose  body  was  buried  is  part  of  the  prisoner’s 
statement,  or  an  addition  or  inference  of  the  witness,  who 
is  a detective  in  the  Buffalo  police  force. 

The  body  was  buried  on  the  9th  November.  There 
were  carriages  at  the  funeral,  a hearse  and  Parker  the 
undertaker. 

On  the  15th  November  it  was  found  that  the  grave  had 
been  disturbed,  and  on  being  opened  the  coffin  was  found 
to  be  empty  ; it  was  enclosed  in  a rough  box  or  case  on 
which  the  name  of  the  prisoner  was  stamped  or  printed,  &c. 

The  body  was  presently  discovered  about  150  feet  from 
the  grave  doubled  up  in  a rough  sack. 

A watch  was  set,  and  about  6.10  p.  m.  the  same  evening 
three  persons  approached,  who  on  being  alarmed  ran  away. 
One  of  these  men  is  said  to  be  Parker,  being  identified  by 
his  dress. 

A horse  and  buggy  was  found  waiting  near,  which  had 
been  hired  by  Parker  at  Mings ’s  livery  stable. 

On  the  8th  of  November,  Parker  was  seen  (1  suppose 
in  Buffalo)  driving  an  undertaker’s  waggon.  The  horse 
and  bugg}^  already  spoken  of  were  hired  at  Mings’s  about  4 
or  4.30  p.  m.  on  the  15th  November.  Parker  said  he 
wanted  them  to  go  to  Sister  Rosalind,  an  hospital  near  the 
cemetery.  He  did  not  bring  them  back.  Mings  got  them 
back  from  the  police.  Arsenic  was  found  in  the  stomach 
of  the  body  referred  to  in  sufficient  quantities  to  cause 
death.  It  had  been  introduced  in  the  opinion  of  the 
medical  testimony  during  life.  Parker  fled  to  Canada  on 
the  night  of  the  15th  November,  or  the  next  day. 
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On  the  3rd  November,  Parker  registered  at  the  American 
Hotel  in  Buffalo,  remained  there  that  night  and  about  the 
same  time  he  and  Thomas  were  in  each  other’s  company 
and  were  at  the  time  going  in  the  direction  of  Babcock 
street,  where  Thomas  lived. 

These  as  all  other  statements  in  the  deposition  of 
Dona  van,  a member  of  the  Buffalo  police  force,  appear  to 
be  from  information,  as  it  does  not  appear'  that  the 
deponent  knew  either  Parker  or  Thomas. 

One  Quinby  deposes  that  indictments  for  murder,  grave 
robbing,  and  conspiracy  to  defraud  an  insurance  company, 
have  been  found  by  a grand  jury,  and  states  several  matters 
which  upon  the  said  examination  before  the  grand  jury 
appeared. 

What  is  proved  therefore,  or  may  be  taken  as  proved,  for 
the  purpose  of  the  present  enquiry,  is,  that  the  prisoner 
was  in  company  with  a person  at  whose  house  an  unknown 
person  died,  presumably,  it  is  said,  the  evening  before  the 
death,  having  been  in  his  company  some  days  previously ; 
that  he,  although  a resident  of  Lancaster,  was  the  under- 
taker employed  to  bury  the  body ; and,  from  the  name 
being  on  the  lid  or  outer  box  or  case  of  the  coffin,  he  is 
presumed  to  have  brought  this  case,  and  perhaps  the  coffin, 
from  Lancaster. 

The  deceased  person  met  with  his  death  by  poison.  He 
was  buried  as  being  one  Burnham,  though  that  does  not 
clearly  appear  from  the  depositions ; but  he  cannot  be 
identified  as  any  one  of  that  name. 

A few  days  after  the  funeral,  the  body  having  been 
•“  resurrected,”  the  prisoner  formed  one  of  a party  of  men 
to  remove  it  from  the  place  where  it  had  been  concealed 
after  its  abstraction  from  the  grave.  He  thenfledthe  country. 

I do  not  refer  to  several  circumstances  which  were  men- 
tioned in  the  affidavits  of  Donavan  and  Quinby,  because 
they  are  simply  hearsay,  as  indeed  are  probably  some  of 
those  I have  accepted  as  not  being  such.  If  they  had  been 
deposed  to  by  witnesses  who  could  really  testify  to  their 
occurrence  I should  say  that  a case  had  been  made  out  ftn 
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the  extradition  of  the  prisoner.  Whether  a jury  should 
convict  upon  it  is  another  thing. 

I cannot  say  so  much  for  the  facts  of  which,  taking  the 
evidence  most  strongly  against  the  prisoner,  it  may  be  said 
there  is  some  evidence.  I think  that  there  was  no  evidence 
to  warrant th e magistrate  in  committing  him  for  extradition. 
It  appears  to  me  that  he  is  not  remotely  implicated  by  the 
facts  proved  in  the  crime  of  murder. 

I think  the  prisoner  must.,  be  discharged,  for  after  the 
fullest  reflection  upon  the  case  I am  unable  to  arrive  at 
any  other  conclusion.  I regret  it,  if  there  be  really  any 
foundation  for  the  charge,  but  if  parties  who  are  concerned 
in  prosecuting  it  will  not  take  common  pains  to  make  it, 
and  are  content  to  rest  upon  depositions  only,  which  turn 
out  to  be  insufficient,  they  must  take  the  consequences.  For 
myself  I shall  be  glad  to  see  the  day  when  “ free  trade  ” in 
criminals  shall  exist,  but  so  long  as  there  is  an  extradition 
law  under  which  a criminal  whose  extradition  is  sought 
has  rights  to  be  observed  here,  he  is  entitled  to  have  those 
rights  administered  by  our  Courts. 


Lloyd  v.  Wallace. 

Attachment  of  debt — Trust. 

The  defendant’s  father  devised  his  estate  to  trustees  upon  the  trust, 
among  others,  “ to  pay  my  son  A.  (the  defendant)  the  interest  of  the 
sum  of  $800  annually  during  the  term  of  his  natural  life.” 

An  order  was  made  by  the  Master  in  Chambers,  directing  the  trustees  to 
pay  over  the  interest  from  time  to  time  accruing,  to  the  plaintiff,  who 
was  a judgment  creditor  of  the  son. 

[November  7,  1882. — The  Master  in  Chambers .] 

The  plaintiff,  Margaret  Lloyd,  on  the  20th  November, 
1880,  obtained  judgment  against  the  defendant  Archibald 
Wallace,  in  an  action  of  ejectment,  and  taxed  her  costs  of 
suit  at  $107.04.  Writs  of  fi.fa.  were  placed  in  the  sheriff's 
hands,  and  remained  unsatisfied. 
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By  the  last  will  and  testament  of  his  late  father,  the 
defendant  Wallace  was  entitled  to  the  interest,  during  his 
life,  on  the  sum  of  $800,  which  sum  was  vested  by  the  will 
in  trustees  for  his  benefit,  as  follows:  “ I devise  and  bequeath 
all  my  estate,  &c.,  &c.,  to  my  executors  upon  the  trusts 
hereinafter  mentioned,  namely:  (1)  To  sell,  &c. ; (2)  to  pay 
debts ; (3)  to  pay  my  son  Archibald  Wallace  {the  defendant) 
the  interest  of  the  sum  of  $800  annually  during  the  term 
of  his  natural  life.” 

The  testator  then  directed  that  the  said  sum  of  $800 
should  be  invested  by  the  trustees  in  good  securities  for 
the  purposes  aforesaid. 

The  trustees  it  appeared  had  invested  the  sum  mentioned 
in  mortgage  security,  and  the  interest  for  the  current  year 
would  accrue  due  in  January,  1883  ; but  at  the  time  of 
the  application  there  was  no  money  in  their  hands  belong- 
ing to  the  defendant. 

On  the  14th  day  of  October,  1882,  the  usual  garnishee 
summons  was  granted,  calling  upon  the  trustees  to  shew 
cause  why  the  moneys  in  their  hands  should  not  be  attached 
to  answer  the  plaintiff’s  claim. 

On  the  return  of  the  motion,  Mallory,  as  a trustee  in 
person  and  on  behalf  of  another  trustee,  shewed  cause. 
He  set  out  the  above  facts  on  affidavit,  and  contended  (1) 
that  the  claim  was  not  a judgment  for  the  recovery  of 
money;  (2)  that  the  facts  shewed  no  debt  to  be  due  or 
accruing  due  from  the  trustees  to  the  defendant ; and  (3) 
even  if  there  was  an  equitable  claim  it  was  not  of  such 
a nature  under  the  authorities  as  could  be  garnisheed. 

Black,  in  support  of  the  summons.  Under  the  O.  J. 
Act  the  claim  in  this  case  is  a judgment  for  the 
recovery  of  money.  (Buies  366,  et  seq.)  There  is  now 
no  distinction  between  a legal  and  equitable  debt : Wil- 
son v.  Dundas,  W.  N.  1875,  p,  232.  The  facts  in  this 
case  are  very  similar  to  those  in  Re  Cowans,  L.  R.  14  Chy. 
D.  638,  in  which  it  was  held  that  an  equitable  debt  such 
as  this  accruing  due  can  be  attached.  The  latter  case  has 
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been  approved  in  a recent  case  decided  in  our  own  Court 
of  Appeal : Learning  v.  Woon,  7 App.  R.  42. 

Gould , for  the  defendant. 

The  Master  in  Chambers. — Certainly  it  is  very  different 
from  the  ideas  formerly  prevailing  as  to  garnishment,  but 
I suppose  the  case  Re  Cowans,  L.  R.  14  Chy.  D.  638,  is  an 
authority  for  what  Mr.  Black  asks.  That  was  approved 
in  Learning  v.  Woon,  and  I make  the  order  upon  the 
trustees  for  the  payment  of  the  accruing  interest,  for 
such  sum  as  is  payable  from  time  to  time  by  the  trus- 
tees to  the  judgment  debtor.  I cannot  say  that  I have 
now  any  clear  idea  of  the  limits  of  the  jurisdiction  at 
present,  but  I suppose  what  I am  doing  to  be  within  it. 
The  enlargement  of  the  jurisdiction  latterly  must  have  very 
important  consequences  when  followed  out  to  all  that  it 
seems  to  authorize. 


Johnson  v.  Bennett. 

Equitable  execution. 

[June  21,  1882. — Proudfoot,  J.] 

Motion  for  judgment.  Plaintiff  claims  a debt  of  $200 
from  the  defendant.  Defendant  did  not  appear  to  the 
writ.  The  only  property  the  defendant  owned  was  the 
equity  of  redemption  in  certain  lands,  on  which  there  were 
two  mortgages,  one  held  by  the  plaintiff,  the  other  out- 
standing in  other  hands.  Plaintiff  now  asked  for  judgment 
for  $200  and  interest,  and  for  a decree  for  sale  of  the  equity 
of  redemption. 

W.  Cassels,  for  the  motion. 

Proudfoot,  J.,  held,  on  the  authority  of  Carr  v.  Styles,  26 
Gr.  309,  that  the  plaintiff  could  have  judgment  as  asked, 
notwithstanding  that  in  this  case  there  were  no  fi.  fas. 
in  the  sheriff’s  hands. 
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Forrester  y.  Forrester. 

Alimony  decree — Charge  upon  land — Sale. 

A suit  was  brought  for  alimony  by  Mrs.  Forrester  against 
her  husband  Andrew  Forrester,  and  a decree  was  obtained 
allowing  her  $300  a year  for  alimony ; and  such  decree  was 
registered  in  the  counties  in  which  the  defendant  owned 
lands,  pursuant  to  It.  S.  0.  ch.  40,  sec.  44. 

Writs  of  fieri  facias  against  the  goods  of  the  defendant 
were  issued  and  returned  nulla  bona. 

This  was  an  application  by  petition,  setting  forth  the  facts 
and  praying  that  the  decree  may  be  declared  to  be  a lien 
upon  the  lands  of  the  defendant,  and  for  an  order  for 
immediate  sale. 

J.  J.  W.  Stone,  for  the  plaintiff. 

Blake,  V.  C. — The  same  remedy  exists  here  as  in  the 
case  of  enforcing  a charge  of  a life  annuity.  An  order  will 
issue  declaring  the  plaintiff  to  have  a lien  upon  the  lands  of 
defendant  affected  by  the  registration  of  the  decree,  and  for 
an  immediate  sale  of  the  said  lands,  the  proceeds  to  be 
paid  into  Court,  and  applied  in  payment  of  alimony. 
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Nor v all  v.  Canada  Southern  Railway  Company. 
Cunningham  v.  Canada  Southern  Railway  Company. 

Costs — Appeal — Certificate  of  Judgment — R.  S.  0.  ch.  38,  sec.  44. 

On  appeal  to  the  Court  of  Appeal  the  judgments  of  the  Court  of  Chancery 
in  favour  of  the  plaintiffs  respectively,  were  affirmed  with  costs  of  ap- 
peal ; and  the  defendants  appealed  to  the  Supreme  Court. 

In  the  first  case  that  Court  gave  leave  to  the  defendants  (appellants)  to 
amend  their  answer,  saying  nothing  as  to  costs,  and  upon  such  amend- 
ment being  made,  declared  that  the  award  upon  which  the  bill  had  been 
filed  should  be  null  and  void,  but  said  nothing  about  costs. 

In  the  second  case  the  Supreme  Court  ordered  a new  trial  to  be  had 
between  the  parties,  without  costs  to  either  party.  The  plaintiffs  having 
obtained  orders  of  the  Court  of  Chancery  making  the  certificates  of  the 
Court  of  Appeal  of  the  judgments  in  appeal  orders  of  the  Court  of 
Chancery,  issued  executions  thereon  for  the  costs  awarded  in  appeal. 
Held,  that  the  plaintiffs  were  not  entitled  to  the  costs  of  the  appeal  to  the 
Court  of  Appeal,  and  the  executions  were  set  aside. 

Remarks  as  to  the  practice  of  making  a certificate  of  the  judgment  of  the 
Court  of  Appeal  an  order  of  the  Court  of  Chancery,  which  has  been  the 
uniform  practice  of  that  Court  and  is  not  inconsistent  with  R.  S.  0.  38, 
sec.  44. 

[February  23,  1882 — Proudfoot,  J.] 
[June  29,  1882. — The  full  Court.'] 

Motions  to  set  aside  the  writs  of  fi.  fa.  issued  in  these 
cases. 

Cattanach,  for  the  motion. 

H.  Gassels,  contra. 

The  facts  sufficiently  appear  in  the  judgments. 

The  Master  in  Chambers. — These  motions  exhibit 
some  of  the  alter  effects  of  a departure  from  principle  in 
practice.  The  writs  were  issued  during  the  present  month, 
but  the  orders  on  which  they  are  assumed  to  be  founded, 
were  made  nearly  two  years  ago.  A decree  was  made  in  the 
Court  of  Chancery  in  favour  of  the  plaintiffs  with  costs. 
The  defendants  appealed  to  the  Court  of  Appeal,  and  the 
judgment  of  the  Court  of  Chancery  was  affirmed  with  costs. 
Upon  that  the  defendants  appealed  to  the  Supreme  Court, 
and  that  Court  gave  leave  to  the  defendants  to  amend  their 
answer  in  the  Caurt  below,  and  virtually  vacated  the  decree 
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in  favour  of  the  plaintiffs,  the  Supreme  Court  being  of 
opinion  that  the  award  to  enforce  which  the  actions  had 
been  brought  was  bad.  As  to  the  first  case  the  judgment 
was  practically  final.  As  to  the  other  the  right  is  still  in 
appeal. 

Meantime,  the  plaintiffs  had  obtained  orders  in  Chancery 
Chambers  on  18th  February  1880,  making  the  certificates 
of  the  Registrar  of  the  Court  of  Appeal  of  the  judg- 
ments in  appeal  affirming  the  judgments  below,  and  giving 
the  costs  of  the  appeal  to  the  plaintiffs,  Rules  of  the  Court 
of  Chancery.  Upon  those  Rules,  which  contain  an  order 
on  the  defendants  for  the  payment  of  the  costs  of  the 
appeal,  and  of  a further  sum  of  five  dollars  in  each  case  for 
the  costs  of  the  application  for  the  orders,  the  fi.  fas.  have 
issued  which  I am  now  asked  to  set  aside.  Lately  in  Lawson 
v.  The  Canada  Farmers , 9 O.  P.  R.  185, 1 expressed  at  some 
length  the  opinion,  that  the  certificate  of  the  Registrar  of 
the  Court  of  Appeal  would  not  support  such  an  order  or  a 
fi.  fa.,  and  I am  still  of  the  same  opinion.  (See  the  44th 
section  of  the  Appeal  Act  R.  S.  0.  ch.  38.)  What  the  certi- 
ficate was  given  for  was  that  an  entry  might  be  made  on  the 
judgment  of  the  Court  of  Chancery,  affirming  it,  and  further 
giving  judgment  for  the  costs  of  the  appeal  to  the  plain- 
tiffs. The  whole  judgment  would  then  have  been  enforce- 
able as  the  judgment  of  the  Court  of  Chancery.  That  was 
the  purpose  and  the  only  purpose  for  which  the  certificates 
were  given,  and  had  it  been  followed  out,  these  costs  of 
appeal  would  have  formed  part  of  the  judgments  below,  and 
the  right  to  the  costs  would  necessarily  have  failed  with 
every  other  part  of  those  judgments,  when  the  judgments 
were  vacated  by  the  Supreme  Court. 

Now,  however,  it  is  maintained  that  the  right  to  these 
costs  stands  apart  from  the  judgments,  and  is  founded 
upon  the  orders,  and  as  things  stand  and  if  all  is  sustain- 
able that  perhaps  is  the  case. 

If  I were  asked  to  set  aside  these  orders,  I could  not  do 
so,  for  they  were  made  by  an  authority  equal  to  my  own 
two  years  ago,  and  I could  not  presume  to  set  them  aside 
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because  T thought  them  wrong.  But  that  is  not  the  form 
in  which  the  matter  is  presented,  I am  asked  to  set  aside 
these  writs  of  it.  fa.  The  whole  truth  appears  upon  the 
face  of  the  orders,  and  the  question  is,  whatever  value 
otherwise  may  be  attributed  to  the  orders,  whether  the}^ 
are  effectual  as  a foundation  for  these  fi.  fas.,  and  I think 
that  they  are  not. 

See  the  effect  of  the  present  arrangement  if  it  can  be 
maintained.  The  costs  of  the  appeal  are  attributed  by 
law  to  the  judgment  of  the  Court  below,  and  are  to  be 
enforced  as  though  they  were  a part  of  that  judgment.  If 
the  statute  were  observed,  then  the  costs  would  fall  with 
the  judgment.  But  now  if  these  orders  can  be  maintained 
they  have  a vitality  separate  from  the  judgments,  and  are 
to  be  enforced  after  the  judgments  are  avoided.  I cannot 
reconcile  myself  to  this  at  all.  I think  the  executions  bad 
and  I must  set  them  aside.  The  right  to  these  costs  has 
ceased  with  the  avoidance  of  the  judgments,  and  it  appears 
quite  inconsistent  that  by  any  arrangement  the  costs  of 
these  appeals,  which  have  finally  gone  against  the  plaintiffs, 
should  be  levied  from  the  defendants.  If  any  right  ever 
existed  to  costs  under  the  orders,  it  had  been  superseded 
by  matter  subsequent  before  these  H.  fas.  were  issued. 

Whence  then  is  the  source  of  this  confusion  of  rights  ? 
There  must  be  an  error  in  practice  somewhere.  It  is  in  not 
following  the  plain  directions  of  the  statute.  By  the 
delivery  of  the  certificate  to  the  proper  officer  of  the  Court 
of  Chancery,  the  judgment  of  the  Court  of  Appeal  was 
already  in  the  Court  of  Chancery  in  the  several  causes, 
without  any  formal  adoption  by  that  Court.  (Sec.  44 
of  the  Appeal  Act,  B,.  S.  0.  ch.  38.)  That  section  prescribes 
the  certificate  and  the  effect  of  it,  and  the  use  to  be  made  of 
it,  which  is  in  general  terms  to  affix  the  judgment  above  on 
the  judgment  below,  which  latter  the  judgment  above  is  to 
govern,  the  two  to  form  one  judgment,  and  to  be  enforced  as 
such.  But  instead  of  following  these  plain  directions,  the  cer- 
tificate is  taken  as  an  independent  instrument,  treated  for 
the  nonce  as  a Rule  of  the  Court  of  Appeal,  which  it  is  not, 
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nor  in  the  least  degree  like,  and  thus  severed  from  its 
proper  connection,  a connection  necessary  for  its  full  scope 
and  meaning,  is  made  a Rule  of  the  Court  of  Chancery. 
There  is  the  error,  an  inartificial  and  unwarranted 
dealing  with  the  certificate  and  the  statute.  And  so  it  is 
that  by  these  proceedings  there  is  now  a seeming  right  in 
the  plaintiffs  to  levy  these  costs  though  the  right  itself  to 
the  costs  has  really  ceased  to  exist. 

I set  aside  the  executions  with  costs,  to  be  set  off  if 
possible  in  both  cases. 

The  plaintiffs  appealed,  and  the  appeal  was  argued  by 
the  same  counsel. 

Proudfoot,  J. — The  practice  of  making  orders  in  Appeal 
orders  of  the  Court  of  Chancery,  has  been  the  uniform 
practice  of  the  Court,  and  is  not  inconsistent  with  sec.  44 
of  the  Appeal  Act. 

The  order  of  the  Referee  of  February,  1880,  was  there- 
fore perfectly  regular. 

The  Supreme  Court  in  disposing  of  the  case  permitted 
the  defendants  to  amend  their  answers,  setting  up  a defence 
for  the  first  time  when  the  case  had  reached  the  Court  of 
ultimate  resort,  and  then  gave  the  plaintiff  permission  to  have 
a new  trial  if  he  desired  it,  without  costs.  The  Court  says 
nothing  in  regard  to  the  costs  incurred  below,  probably  not 
desiring  to  give  them  to  the  defendants,  or  to  allow  the 
defendants  to  escape  payment  of  them,  as  the  only  defence 
the  company  had  was  raised  for  the  first  time  in  the 
Supreme  Court,  which,  had  it  been  placed  on  the  record 
earlier,  the  whole  of  the  expense  might  have  been  saved. 

It  is  a general  rule  also,  that  an  order  of  the  Court 
while  unreversed  must  be  obeyed:  DanielVs  C.  P.  1533. 
The  Master  admits  he  has  no  power  to  reverse  the  order  of 
the  Referee,  but  he  practically  does  so  by  refusing  to 
enforce  it. 

The  proper  course  for  the  defendants,  I think,  was  to  have 
had  that  order  set  aside,  if  they  were  entitled  to  have  that 
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done.  But  that  order  remaining,  and  having  been  regular 
according  to  the  practice  of  this  Court,  though  perhaps 
differing  from  the  other  Courts  in  the  Hall,  it  ought  to  be 
obeyed. 

The  order  of  the  Master  will  therefore  be  reversed  with 
costs. 

Similar  proceedings  were  taken  in  Norvall’s  case, 
as  in  Cunningham  v.  Canada  Southern  Railway  Co. 
only  with  this  difference,  that  after  the  defendants  amended 
their  answer  the  award  was  declared  void. 

It  has  an  appearance  of  justice  about  it,  that  when  the 
basis  of  the  suit  is  reversed,  that  all  the  proceedings  taken 
in  pursuance  of  the  original  decree  should  fall  with  it.  But 
it  is  to  be  noticed  that  the  defendants  permitted  the  litigation 
to  run  its  length,  without  raising  the  only  point  on  which 
they  succeeded  till  the  case  was  in  the  Supreme  Court, 
and  it  was  not  unreasonable  that  they  should  pay  the 
costs  incurred  by  their  own  manner  of  conducting  the 
defence,  which  would  probably  all  have  been  avoided  had 
they  placed  the  true  defence  in  the  first  instance  on  the 
record.  The  Supreme  Court  say  nothing  about  costs,  and 
probably  for  that  reason. 

The  proceeding  of  making  this  order  in  appeal  an  order 
of  the  Court  of  Chancery  was  according  to  the  practice  of 
the  Court,  and  the  order  has  not  been  reversed. 

I think  the  execution  should  be  permitted  to  issue,  and 
that  the  order  of  the  Master  be  reversed  with  costs. 

In  th eJSTorvall  Case  the  defendants  then  applied  to  Proud- 
foot,  J.,  to  vacate  the  order  made  by  the  Beferee  in  that  case 
making  the  certificate  of  the  Court  of  Appeal  an  order 
of  this  Court,  and  the  execution  issued  thereunder,  on 
the  ground  that  since  the  making  of  the  said  order  the 
judgment  of  the  Court  of  Appeal  had  been  reversed  by 
the  Supreme  Court,  and  it  was  improper  after  the  judg- 
ment of  the  Supreme  Court  to  issue  an  execution  under  the 
said  order  or  otherwise. 
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Proudfoot.  J. — Mr.  Cattanach  applies  to  set  aside  the 
order,  or  so  much  of  the  order  making  the  decision  in  the 
Court  of  Appeal  an  order  of  this  Court,  directing  the 
defendants  to  pay  the  costs  of  appeal. 

The  decision  of  this  Court  was  in  favour  of  the  plaintiff. 
On  appeal  to  the  Court  of  Appeal  the  judgment  was 
sustained,  and  the  appeal,  dismissed,  with  costs.  On  appeal 
to  the  Supreme  Court,  and  after  an  amendment  of  the 
answer  of  the  defendants  setting  up  a defence  not  raised 
in  the  Courts  below,  the  decree  was  reversed,  but  nothing 
was  said  about  costs. 

The  Supreme  Court  might  have  made  such  order  as 
they  pleased  about  the  costs,  but  did  not  choose  to  say 
anything  on  the  subject.  The  cases  to  which  I was  referred 
of  Clark  v.  Smith,  9 Cl.  & Fin.  126  ; Attorney- General  v. 
Cox,  3 H.  L.  C.  278  ; Peek  v.  N.  S.  R.  W.  Co.,  4 B.  & S. 
627 ; Morgan  & Davy , 100,  were  all  instances  where  the 
costs  of  the  proceedings  were  disposed  of  by  the  House  of 
Lords,  and  are  no  criterion  as  to  the  right  to  costs  when 
the  appellate  Court  is  silent  on  the  matter. 

The  case  of  Gunn  v.  Johnson,  L.  R 6 C.  P.  461,  was  also 
referred  to  as  conclusive  in  favour  of  the  plaintiff.  In  that 
case  the  plaintiff  had  obtained  a verdict,  which  the  Court 
in  banc  set  aside,  and  entered  a nonsuit,  on  appeal  to  the 
Exchequer  Chamber,  it  affirmed  the  decision  of  the  Court 
below.  The  House  of  Lords  reversed  both  decisions,  and 
ordered  judgment  to  be  entered  for  the  plaintiff,  making 
no  order  as  to  the  costs  of  the  appeal  to  the  Exchequer 
Chambers.  The  Master  refused  to  tax  these  costs  to  the 
plaintiff,  and  the  Court  of  Common  Pleas  held  he  was  right. 
So  that  although  the  plaintiff  was  right  throughout,  and 
the  judgments  below  ought  to  have  been  in  his  favour  yet 
he  was  not  entitled  in  the  absence  of  direction  to  that 
effect  to  the  costs  of  the  unsuccessful  appeal.  So  here, 
assuming  the  defendants  to  have  been  right  throughout, 
though  it  was  only  when  before  the  Supreme  Court  they 
took  the  positions  that  procured  the  decision  in  their  favour, 
that  would  by  no  means  establish  a right  to  have  the  costs 
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of  the  unsuccessful  appeal,  the  matter  would  be  left  just  as 
it  was  when  the  Court  of  Appeal  gave  its  decision.  It  is 
true  the  defendants  here  are  not  asking  for  the  costs  of  the 
appeal  to  the  Court  of  Appeal  but  they  wish  to  be  relieved 
from  paying  the  plaintiffs  costs  of  that  appeal.  But  the 
same  principle  applies,  and  the  Supreme  Court  by  making 
no  disposition  of  these  costs  must  be  assumed  to  have 
intended  to  allow  the  disposition  of  them  by  the  Court 
below  to  remain. 

I think  this  motion  must  be  refused,  and  with  costs. 

The  case  was  reheard  27th  June,  1882,  before  Wilson, 
C.  J.,  C.  P.  D.,  and  Ferguson,  J. 

Cattanach,  for  the  defendants. 

W.  Gassels , for  the  plaintiff. 

Wilson,  C.  J. — The  general  rule  as  to  costs  is,  they  are 
not  recoverable  unless  expressly  given  by  statute,  or  what 
is  in  effect  the  same,  unless  they  are  given  by  the  Court 
or  Judge  having  authority  by  statute  to  grant  or  to  refuse 
them,  or  they  are  the  necessary  consequence  of  the  judgment. 

In  this  case  the  Court  of  Appeal  having  affirmed  the 
judgment  of  the  original  Court  gave  the  costs  of  appeal 
to  the  successful  respondent,  the  present  plaintiff.  The 
Supreme  Court,  in  Cunningham's  Case,  expressly  disposed 
of  it  by  directing  a new  trial  to  be  had  between  the  parties 
“ without  costs  to  either  party,”  and  as  that  judgment 
strikes  in  behind  the  proceedings  in  Appeal,  and  directed 
the  parties  to  begin  again  at  an  earlier  stage  of  the  cause, 
and  thus  wiped  out  all  that  had  been  done  in  the  cause 
since  and  including  the  first  trial,  the  costs  of  appeal 
were  necessarily  taken  away,  and  in  my  opinion  were 
expressly  taken  away  by  the  Supreme  Court,  as  it  had  the 
power  to  do  according  to  its  statutory  discretion. 

In  the  Norvall  Case  the  plaintiff,  who  had  the  judgment 
of  the  original  Court  in  his  favour,  had  it  affirmed,  as  in 
Cunningham's  Case , in  the  Court  of  Appeal,  with  costs. 

44 — VOL.  IX  O.P.R. 
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In  the  Supreme  Court  the  judgment  of  the  Court  of 
Appeal  was  in  effect  reversed,  for  in  place  of  the  plaintiff 
maintaining  his  judgment  with  costs,  the  Supreme  Court 
gave  leave  to  the  defendants,  the  appellants,  to  amend 
their  answer,  saying  nothing  of  the  costs  of  amendment, 
and  upon  that  being  done  it  declared  the  award  upon  and 
in  respect  of  which  the  bill  was  filed  to  be  null  and  void, 
which  absolutely  destroyed  the  plaintiff’s  ground  of  suit 
and  determined  the  case  against  the  plaintiff.  The  words 
were  not,  I believe  used,  that  the  plaintiff’s  bill  be  dis- 
missed (for  I have  not  seen  the  judgment) ; but  the  dis- 
missal of  the  bill  is  the  only  formal  judgment,  in  my 
opinion,  which  can  follow  upon  the  adjudication  of  the 
Supreme  Court. 

In  disposing  of  this  case  the  Supreme  Court,  according  to 
its  discretionary  power,  said  nothing  about  costs  to  either 
party,  either  the  costs  of  that  Court  or  of  the  Court  of 
Appeal,  and  I think  the  case  of  Gunn  v.  Johnston , L.  It.  6 
C.  P.  461,  is,  if  authority  is  wanted,  in  favour  of  the  defen- 
dants. 

It  is  not  possible  to  presume  the  Court  intended  to  give 
the  unsuccessful  respondents  the  costs  of  proceeding  upon 
an  award  which  it  declared  to  be  null  and  void;  and  it  is 
impossible  to  hold  the  costs  of  the  Court  of  Appeal  to  be 
“ the  necessary  consequence  of  the  judgment”  of  the  Supreme 
Court.  On  the  contrary,  the  only  necessary  consequence 
of  that  judgment  is,  that  the  plaintiff  has  failed  and  fails 
in  his  suit,  costs  and  all,  from  beginning  to  end. 

In  neither  of  these  cases  can  the  plaintiffs  recover  the 
costs  of  the  Court  of  Appeal,  which  are  now  in  question. 

The  executions  must  be  set  aside  as  improperly  issued. 

With  regard  to  the  making  of  the  certificates  of  judg- 
ment from  the  Court  of  Appeal  orders  of  this  Court,  it  is 
not  necessary  we  shouid  deal  with  them.  They  may  or 
may  not  be  valid.  The  defendants  need  not  necessarily 
impeach  them  as  any  portion  of  their  case. 

If  they  were  rightly  made,  they  remain,  although  the 
executions  are  set  aside,  with  as  much  effect  as  at  first, 
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excepting  that  they  are  no  longer  operative  or  effective  by 
reason  of  the  later  judgments  of  the  Supreme  Court. 

If  they  were  improperly  made,  the  defendants  say  they 
are  not  obliged  to  impeach  them,  because  their  complaint 
is  not  so  much  that  the  orders  were  made  as  that  they  are 
being  acted  upon,  when  by  later  events  they  have  become 
inoperative  and  effete,  and  that  I think  is  a just  view  of 
their  case. 

If  the  executions  could  have  been  maintained  upon  the 
merits,  and  the  only  question  was  whether  they  could  be 
properly  supported  by  the  orders,  or  whether  they  should 
have  issued  upon  the  certificates  of  the  Court  of  Appeal, 
or  upon  any  necessary  entry  or  enrolment  of  them  upon 
or  among  the  proceedings  of  the  suit,  we  should  have 
been  disposed  to  • make  all  necessary  amendments  in  sup- 
port of  the  executions  if  we  were  of  opinion  the  orders 
were  not  the  proper  authorization  for  their  issue ; but  no 
such  question  arises,  and  we  are  not  required  to  pronounce 
what  the  practice  in  such  a case  ought  to  be. 

We  know  the  practice  is  to  make  these  certificates  orders 
of  the  Court.  Why  that  is  so,  although  the  practice  has 
long  existed,  I do  not  know.  I can  understand  a sub- 
mission to  arbitration  or  a Judge’s  order,  when  it  was  the 
practice,  being  made  an  order  or  rule  of  Court,  but  I do 
not  understand  why  the  order,  decree,  or  judgment  of  a 
superior  Court,  having  cognizance  of  the  cause  and  the 
power  to  dispose  of  the  cause  as  it  pleases,  within  the  rules 
of  judicial  discretion,  and  which  can  modify  or  amend  the 
proceedings  as  they  may  think  right,  and  can  direct  the 
Court  below  to  proceed  as  may  be  ordered,  should  require 
to  have  their  decree  and  judgments  made  proceedings  in 
the  cause  in  the  Court  below.  They  are  so  by  mandate  of 
a superior  authority,  and  they  do  not  require  the  adoption 
of  the  Court  below  before  they  are  allowed  to  be  acted 
upon,  and  proceedings  in  appeal  are  by  statute  a step  in 
the  cause. 

The  motions  must  be  allowed,  setting  aside  the  writs  of 
execution  and  the  orders  of  the  learned  Vice-Chancellor 
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appealed  from,  with  the  costs  of  the  different  applications 
and  appeals  and  rehearings  to  be  paid  by  the  plaintiffs 
respectively  to  the  defendants. 

Ferguson,  J. — The  chief  matter  of  contention  on  the 
argument  was,  as  to  the  effect  of  the  judgments  of  the 
Supreme  Court,  in  respect  of  the  orders  made  byfthe  Court 
of  Appeal,  giving  the  costs  of  the  appeal  to  the  plaintiffs 
in  each  case.  In  the  Cunningham  case  a^new  trial  was 
ordered  without  costs.  In  the  Norvall  Case  the  Court 
declared  the  award,  which  was  the  foundation  of  the  suit 
to  be  null  and  void,  the  judgment  being  silent  as  to  costs. 
It  was  contended  for  the  defendants  in  the  Norvall  Case 
that  the  judgment  of  the  Court  of  Appeal  was  reversed, 
and  that  every  part  of  it  must  fall,  including  the  part  that 
awarded  the  costs  of  the  appeal ; and  in  the  Cunningham 
Case , that  the  ordering  of  a new  trial  without  costs  placed 
the  parties  in  the  same  position  that  they  occupied  before 
the  trial  was  heard,  and  that  one  of  the  consequences  of 
this  was  a reversal  of  the  order  of  the  Court  of  Appeal, 
giving  the  costs  of  the  appeal  to  the  plaintiff. 

For  the  plaintiffs  it  was,  on  the  contrary,  contended  that 
notwithstanding  the  judgments  of  the  Supreme  Court,  the 
orders  made  by  the  Court  of  Appeal  respecting  costs 
remained  in  full  force,  only  a part  of  the  judgment  in  each 
case  being  reversed  : that  the  orders  making  the  certificates 
of  the  Registrar  of  the  Court  of  Appeal  orders  of  this  Court 
also  remained  in  force,  and  this  being  so,  the  writs  of 
execution  in  question  could  not  be  set  aside,  they  being 
supported  by  proper  existing  judgments,  and  that  if  the 
defendants  were  entitled  to  any  relief,  that  must  be  sought 
in  the  Supreme  Court.  Both  counsel  agreed  that  the  real 
question  is,  whether  the  judgments  of  the  Supreme  Court 
had  or  had  not  the  effect  of  taking  away  the  costs  given 
by  the  Court  of  Appeal.  That  the  Supreme  Court  had  the 
power  to  dispose  of  the  costs  in  question,  is  undisputed.  I 
do  not  think  that  any  of  the  authorities  referred  to  is 
precisely  in  point,  nor  is  any  that  I have  been  able  to  find. 
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I do  not  think  the  case  Gunn  v.  Johnston , L.  R.  6 C.  P. 
461,  an  authority  for  the  plaintiffs’  contention.  As  I 
understand  the  case  it  is  rather  in  favour  of  the  defendants’ 
contention,  but  I do  not  think  it  applies  in  such  a manner 
as  to  govern  at  all. 

After  the  best  consideration  I have  been  able  to  give  the 
subject,  I am  of  the  opinion  that  in  the  Cunningham  Case 
the  Supreme  Court,  by  directing  a new  trial  to  be  had 
between  the  parties  without  costs  to  either  party,  expressly 
disposed  of  the  question,  the  meaning  being  that  the  parties 
should  go  back  to  a stage  in  the  cause  prior  to  the  appeal 
to  the  Court  of  Appeal ; and  begin  again,  neither  party 
to  have  any  claim  against  the  other  for  any  costs  that  had 
been  incurred  after  that  stage  and  up  to  the  time  of  the 
judgment  of  the  Supreme  Court,  and  that  in  this  way  the 
costs  of  the  appeal  to  the  Court  of  Appeal  were  necessarily 
taken  away,  I think  positively  and  expressly  so. 

In  the  Norvall  Case , the  judgment  of  the  Supreme  Court 
declared  that  the  award  was  void,  saying  nothing  about 
costs.  This  award  was,  doubtless,  the  sole  foundation  of 
the  plaintiff’s  suit,  and,  a formal  entry  of  such  a judgment 
would  be  a dismissal  of  the  bill,  a direct  reversal  of  the 
judgment  of  the  Court  of  Appeal ; and  I cannot  but  think 
that  as  a necessary  consequence  and  effect,  the  plaintiff  was 
deprived  of  the  costs  in  question.  The  plaintiffs  in  each 
case  may  reasonably  complain  of  a hardship  owing  to  the 
reasons  for  the  judgments  of  the  Supreme  Court,  the  defen- 
dants not  having  taken  the  ground  on  which  they  suc- 
ceeded at  an  earlier  day,  but,  I think  these  ’were  grounds 
for  application  by  the  plaintiffs  to  the  Supreme  Court  on 
the  subject  of  costs. 

I do  not  consider  it  necessary  to  determine  anything 
in  relation  to  the  contention  as  to  the  orders  making  the 
certificates  orders  of  this  Court.  There  was  nothing 
peculiar  or  novel  about  these  orders.  They  were  made 
in  accordance  with  a long  and  well  established  practice, 
and  whether  this  is  a necessary  practice  or  not  makes, 
in  my  view,  no  difference  in  these  cases,  as  I think 
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the  effect  of  the  judgments  of  the  Supreme  Court  was  to 
supersede  and  annul  any  effect  of  the  order  of  the  Court  of 
Appeal,  or  of  the  certificates  of  their  judgment,  or  any 
entry  or  entries  that  might  have  been  made  of  them,  or  of 
the  orders  making  them  orders  of  the  Court.  And  the 
writs  of  execution  in  question  having  been  issued  after  the 
giving  of  the  judgments  of  the  Supreme  Courts  were,  I 
think,  improperly  issued,  and  should  be  set  aside  and 
vacated. 

I agree  with  the  learned  President  in  the  disposition 
made  as  to  the  costs. 


Taylor  et  al.  v.  Bradford. 


Actions — Consolidation  of— Rule  395  0.  J.  A. 

The  defendant  applied  to  have  this  action  consolidated  with  an  action 
brought  by  the  defendant  in  the  Chancery  Division  against  these  plain- 
tiffs on  the  ground  that  the  plaintiffs’  counter  claim  in  the  Chancery 
Division  action  disclosed  the  same  cause  of  action  as  shewn  in  the  state- 
ment of  claim  in  this  action. 

The  action  in  the  Chancery  Division  was  commenced  on  the  17th  May, 
1882,  and  this  action  on  the  10th  June,  1882. 

Held,  that  though  the  case  presented  was  not  technically  within  the  terms 
of  Rule  395  0.  J.  A.,  there  is  an  inherent  right  in  the  Court  to  prevent 
an  undue  use  of  its  process,  and  this  action  was  stayed  until  that  in 
the  Chancery  Division  was  determined,  no  special  reason  to  the  contrary 
being  shewn  by  the  plaintiffs. 

[September  18,  1882. — Cameron,  J.] 

A motion  to  consolidate  actions. 

Allan  Gassels , for  the  motion. 

J.  B.  Clarke,  contra. 

The  facts  sufficiently  appear  in  the  judgment. 

Cameron,  J. — The  defendant  applies  on  notice  of  motion 
to  have  this  action  consolidated  with  an  action  brought  by 
the  defendant  in  the  Chancery  Division  against  the  plain- 
tiffs, in  which  they  have  set  up  by  Way  of  counter  claim 
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the  same  cause  of  action  substantially  as  set  forth  in  their 
claim  in  the  present  action,  or  in  the  alternative  to  have 
the  action  stayed  till  after  the  determination  of  the  action 
in  the  Chancery  Division. 

From  the  affidavits  filed  it  appears  the  action  in  the 
Chancery  Division  was  commenced  on  the  17th  day  of 
May,  1882  : that  the  plaintiffs,  the  defendants  therein, 
entered  an  appearance,  and  gave  notice  thereof  on  the 
following  day,  that  the  defendant  did  not  serve  in  the  said 
Chancery  Division  any  statement  of  her  claim  until  the 
17th  day  of  June,  and  the  plaintiffs  filed  their  defence  and 
counter  claim  on  the  30th  June,  that  in  the  present  action 
the  writ  was  issued  on  the  10th  day  of  June,  and  the  state- 
ment of  claim  was  delivered  on  the  30th  day  of  June,  and 
the  statement  of  defence  on  the  8th  September,  the  delay 
being  caused  by  the  long  vacation. 

The  contention  on  the  part  of  defendant  in  the  present 
action  was,  that  the  plaintiffs  by  their  counter-claim  to  her 
action  could  get  all  the  relief  and  benefit  they  could  derive 
from  the  present  suit,  and  their  present  proceeding  must  be 
regarded  as  vexatious  and  unnecessary. 

The  plaintiffs, on  the  contrary,  contended  that  in  the  action 
in  the  Chancery  Division  the  defendant  was  dominus  litis, 
had  unnecessarily  delayed  his  proceedings,  and  that  the 
rights  of  the  parties  could  be  more  speedily  and  conve- 
niently disposed  of  at  the  next  sittings  of  the  High  Court 
for  the  disposal  of  cases  in  the  Common  Law  Divisions, 
which  would  take  place  earlier  than  the  Chancery  Sittings, 
at  which  time  it  would  be  very  inconvenient  for  the  plain- 
tiffs, owing  to  the  nature  of  the  grain  business,  to  give 
attention  to  the  action.  The  affidavits  were  silent  as  to 
when  the  grain  business  begins  or  ends. 

The  case  presented  on  the  facts  is  not  one  that  is  brought 
within  the  terms  of  Rule  395  of  the  J udicature  Act,  relating 
to  the  consolidation  of  actions  because  technically  the  plain- 
tiffs have  not  brought  two  actions  against  the  defendant, 
nor  several  actions  for  a like  cause  against  different  persons. 
They  have  only  brought  one  action,  but  are  resisting 
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another  brought  by  the  defendant  on  the  ground  that  they 
have  the  right  to  maintain  the  action  they  have  brought  by 
reason  of  their  having  the  cause  of  action  against  the 
defendant  asserted  by  them  in  that  action  The  plaintiffs 
having  the  right  under  the  Judicature  Act  to  set  up  such 
counter-claim,  and  also  against  the  will  of  the  defendant  to 
have  the  action  in  the  Chancery  Division  brought  on  and 
tried,  there  is  now  in  fact  no  difference  in  principle  between 
a defence  by  way  of  counter-claim  and  an  ordinary  action. 
Apart,  therefore,  from  the  question  whether  the  Court  of 
Chancery  would  before  the  Judicature  Act  have  restrained 
the  present  action  by  injunction,  in  which  case  under  sub- 
scc.  6 of  sec.  16  of  that  Act,  the  proceedings  should  be 
stayed  on  this  application,  I am  of  opinion  there  is  an 
inherent  right  in  the  Court  to  prevent  an  undue  use  of  its 
process,  as  was  decided  in  the  case  of  Cecil  v.  Brigges,  2 T. 
11.  639,  where  the  Court  in  giving  judgment  said  : “ As  by 
the  rules  of  law  the  plaintiff  might  have  comprised  both 
his  causes  of  action  in  the  same  declaration,  it  was  oppres- 
sive to  sue  out  twm  writs  at  the  same  time,”  And  as  appli- 
cable to  the  plaintiff’s  argument  on  the  score  of  convenience, 
which  however  they  have  only  presented  as  it  were  sugges- 
tively, and  not  in  terms  showing  the  facts  from  which  the 
inconvenience  of  a trial  at  the  Chancery  Sittings  would 
arise,  I add  this  further  observations  of  the  Court : “ The 
possibility  of  this  rule  being  attended  with  any  incon- 
venience to  the  plaintiff,  was  no  answer  to  this  application  ; 
because  if  any  special  reason  why  these  two  actions  should 
not  be  consolidated  had  existed,  the  plaintiff  ought  to  have 
shewn  it ; and  no  inconvenience  would  arise,  even  if  the  fact 
were  as  the  plaintiffs  counsel  suggested,  namely,  that  all 
his  witnesses  might  not  be  ready  at  the  assizes,  because  he 
might  apply  to  put  off  the  trial  On  that  ground.” 

In  the  present  case,  the  defendant  not  having  pleaded  a 
counter-claim,  the  plaintiffs  would  be  put  to  all  the  incon- 
venience they  can  now  suffer  by  staying  the  proceedings,  as 
they  would  have  to  defend  themselves  in  the  Chancery 
Division  against  the  defendant,  and  would  have  to  lose 
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their  time  in  making  such  defence.  I can  see  no  good  object 
to  be  attained  by  allowing  this  action  to  be  proceeded  with, 
and  therefore  order  the  same  to  be  stayed  till  the  determin- 
ation of  the  defendant’s  action  against  the  plaintiffs,  or  till 
further  order  in  this  action,  and  I reserve  the  question  of 
the  costs  of  this  action  and  application  until  the  deter- 
mination of  the  said  action  of  the  defendant  against  the 
plaintiffs,  or  such  further  order  herein. 


Johnston  v.  Oliver. 

Ejectment — Mesne  profits—  Striking  out  party  defendant . 

In  an  action  of  ejectment  and  for  mesne  profits. 

The  defendant  0.  was  tenant  in  possession,  and  had  two  months  after  the 
service  of  the  writ  upon  him,  paid  rent  to  his  co-defendant,  his  landlord. 
An  application  by  0.  to  have  his  name  struck  out  as  a party  to  the  suit, 
he  having  gone  out  of  possession  on  the  expiration  of  his  lease,  was 
refused  with  costs. 

[March  12th,  1883. — The  Master  in  Chambers.] 

This  was  an  action  for  the  recovery  of  land  and  for  mesne 
profits,  brought  against  one  Oliver,  who  was  tenant  of  the 
premises  under  one  Ross,  who  resided  in  Scotland. 

Ross  had  obtained  an  order  allowing  him  to  defend  with 
Oliver.  Oliver  remained  in  possession  under  the  lease  for 
two  months  after  service  of  the  writ  upon  him,  and  during 
that  time  paid  the  rent  to  Ross.  He  then  went  out  of 
possession,  his  lease  having  expired,  and  made  this  motion 
to  have  his  name  struck  out  of  the  writ  and  all  subsequent 
proceedings. 

Shepley , for  the  plaintiff. 

Clement,  for  the  defendant  Oliver,  the  tenant. 

Arnolcli,  for  the  defendant  Ross,  the  landlord. 

45 — VOL  IX  O.P.R. 
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The  Master  in  Chambers. — This  is  a motion  to  strike 
out  the  tenant  Oliver  as  defendant  in  this  action. 

Whoever  reads  the  case  of  Kerr  v.  Waldie,  4 P.  R.  138, 
on  which  this  motion  must  he  founded,  must  see  how  the 
learned  Judge  who  decided  that  case  was  embarrassed  by 
the  difficulty  of  doing  justice  to  the  defendant  consistently 
with  the  enactments  of  the  Ejectment  Act.  An  order  was 
made  in  the  result  to  strike  out  the  name  of  the  tenant 
on  payment  of  costs  of  the  application,  leaving  the  other 
costs  up  to  that  point  to  be  costs  against  the  landlady,  who 
was  a defendant,  in  the  cause. 

In  this  case  the  landlord,  who  was  a defendant  with  the 
tenant,  is  out  of  this  country — he  lives  in  Scotland,  and  it 
has  been  argued  before  me  that  this  motion  may  be  granted 
upon  the  landlord’s  giving  security. 

What  then  is  the  difference,  if  any,  between  this  case 
and  Kerr  v.  Waldie  ? Kerr  v.  Waldie  was  a simple  action 
of  ejectment  in  which  nothing  but  the  possession  was  sought. 
In  that  case,  too,  the  landlady  was  a party  resident  here 
and  liable  for  the  costs  of  the  litigation,  and  the  defendant 
the  tenant  there  had  no  interest  whatever.  Here  the  land- 
lord who  is  a party  is  out  of  the  country,  and  does  not  meet 
the  plaintiff’s  offer  by  giving  security  for  costs.  And  here 
mesne  profits  are  sought  against  the  tenant,  and  not  as  it 
seems  by  any  means  as  a mere  form,  for  they  are  for  the 
possession  of  a farm  for  fifteen  months,  where  the  tenant 
defendant  has  since  this  action  paid  his  co-defendant  the 
landlord  the  rent.  Then  where  and  from  whom  is  the 
plaintiff  in  this  case  to  seek  her  mesne  profits  and  the  costs 
of  litigation,  should  the  plaintiff’  succeed,  if  the  tenant’s 
name  as  defendant  is  struck  out. 

Those  considerations  of  justice  which  moved  the  learned 
Judge  to  decide  in  favour  of  the  tenant,  in  Kerry.  Waldie, 
are  wanting  here. 

Under  the  Ejectment  Act  the  landlord  is  entitled  as 
a matter  of  right,  upon  filing  the  proper  affidavit,  to  be  let 
in  to  defend,  and  though  he  resides  out  of  the  jurisdiction 
the  Court  has  no  power  to  impose  upon  him  the  condition 
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of  finding  security  for  costs.  Per  Pollock,  Platt,  and  Martin 
Parke,  B.,  being  of  opinion  that  the  Court  has  a discretion 
in  the  matter  where  the  landlord  applies  to  defend  as  sole 
defendant,  and  not  with  the  tenant  in  possession  : Butler  v 
Meredith,  11  Ex.  85. 

But  there  is  another  consideration,  which  it  may  be  in 
many  cases  must  supersede  Kerr  v.  W aldie  in  the  present 
state  of  the  law.  Now,  the  Judge  has  a discretion  as  to 
costs.  Why,  therefore,  can  he  not  do  justice  to  the  case  of 
the  tenant,  who  really  has  no  interest  and  takes  no  part. 
Possibly,  there  may  be  some  uncertainty  as  to  this.  It  is 
certainly  according  to  the  practice  of  the  Court  of  Chancery ; 
but  at  any  rate,  I think  that  here  it  would  be  a grievous 
injustice  to  the  plaintiff  to  strike  out  the  tenant’s  name, 
unless  the  landlord  be  compelled  to  give  security  for  costs 
and  mesne  profits  too.  See  as  to  this  striking  out,  a defen- 
dant at  his  own  request:  Heatley  v.  Newton,  L.  R.  19  Ch. 
Div.  336. 


Motion  discharged,  with  costs. 
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Re  Colthart. 

Sale — Infant — Lunatic — Dower — R.  S.  0.  ch.  40. 

On  a sale  of  the  land  of  an  infant  under  R.  S.  0.  ch.  40,  an  order  was 
made  under  44  Vic.  ch.  14,  sec.  5 (0.),  barring  the  dower  of  the  infant’s 
mother,  who  was  a lunatic  and  confined  in  an  asylum. 

[November  23,  1882. — Ferguson,  J.] 

This  was  an  application  in  the  matter  of  an  infant’s 
estate,  for  sale  under  the  provisions  of  the  R.  S.  0.  ch.  40, 
secs.  75-83  inclusive. 

Hoyles,  for  the  application.  The  mother  of  the  infant 
is  a lunatic,  and  is  confined  in  the  Provincial  Asylum  for 
the  Insane  at  London.  It  is  desired,  as  an  auxiliary  to 
the  main  application,  to  obtain  a Judge’s  order  in  regard  to 
the  dower  of  the  mother ; and  an  application  was  made  to 
your  Lordship  for  this  purpose  on  the  8th  instant.  The 
provisions  of  ch.  40  R.  S.  0.  in  regard  to  dower,  provide 
for  a consent  by  the  person  entitled  to  dower,  and  without 
such  a consent  (apart  from  the  Acts  hereinafter  referred 
to)  there  does  not  seem  to  be  any  mode  of  disposing  of  an 
infant’s  estate  by  the  machinery  of  this  chapter  free  from 
the  dower. 

By  R.  S.  0.  ch.  126,  sec.  8,  provision  is  made  for  the 
the  sale  of  land  by  the  owner,  whose  wife  is  a lunatic  and 
confined  in  an  asylum.  By  44  Yic.  ch.  14,  sec.  2 (0.),  provi- 
sion is  made  for  similar  sales  in  cases  where  the  wife  is  a 
lunatic,  but  not  confined  to  an  Asylum  ; and  by  sec.  5 of 
the  same  Act,  it  is  provided  that  that  Act  and  the  10th 
section  of  ch.  126  R.  S.  0.,  shall  apply  to  any  case  where 
any  person  owns  or  has  the  right  to  sell  or  mortgage  land 
which  is  subject  to  the  dower  of  a lunatic,  whether  such 
dower  is  inchoate  or  complete,  and  whether  the  person 
applying  is  or  is  not  the  husband  of  the  lunatic. 

The  word  “ tenth”  in  that  clause  should  be  read  “eighth.” 
The  obvious  intention  is  to  provide  for  both  cases : first, 
where  the  wife  is  confined  in  any  asylum,  and,  secondly. 
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where  the  wife  is  not  confined  in  any  asylum  as  a lunatic. 
The  word  “tenth”  seems  to  be  a mistake,  because  in  criti- 
cising the  language  of  sec.  5 of  44  Yic.  ch.  14,  it  is 
obviously  intended  to  [apply  only  to  the  case  of  a 
lunatic  doweress.  The  words  are,  “ lands  subject  to  the 
dower  of  a lunatic,”  and  the  person  applying  is  spoken  of 
as  either  or  not  the  husband  of  the  lunatic.  Unless 
this  construction  is  upheld  it  seems  that  in  the  case  of  an 
application  for  the  sale  of  land,  where  the  person  entitled 
to  dower  is  not  confined  in  an  asylum,  there  is  full  power 
on  the  part  of  the  Court  to  deal  with  the  question  of  dower ; 
whereas  in  the  case  of  a person  confined  in  a lunatic 
asylum,  it  is  not  possible  to  obtain  any  order  in  respect  to 
her  dower.  This  does  not  seem  reasonable,  and  such  a 
construction  ought  to  be  given  to  the  Acts  as  to  carry  out 
their  obvious  intention.  This  was  held  to  be  a proper 
course  by  the  Chancellor  in  an  application  before  him  on 
the  22nd  of  November,  In  re  West  Lambton  Company, 
and  his  language  was,  that  “one  must  do  violence  to  the 
Act  in  order  to  carry  out  its  evident  intention.”  Without 
some  such  construction  as  this  being  adopted  the  infant’s 
land  in  the  present  case  cannot  be  disposed  of,  as  the  pur- 
chaser would  not  be  willing  to  take  it,  subject  to  the  dower 
of  the  infant’s  mother. 

Ferguson,  J. — To  make  the  order  will  most  certainly 
be  doing  violence  to  the  language  of  the  statute.  One 
section  does,  however,  seem  to  indicate  the  intention  of  the 
Legislature  as  contended  for  above  by  counsel.  The  mat- 
ter seems  to  be  very  pressing,  and  it  does  not  appear  that 
evil  will  come  of  it  if  the  order  is  made.  It  would  be 
much  more  satisfactory  if  some  steady  headed  draftsman 
would  become  the  invisible  parent  of  a short  section , 
which  would,  no  doubt,  be  passed  by  the  Legislature,  and 
hereby  have  the  matter  set  at  rest.  It  does  not  appear 
to  me  at  all  so  plain  that  the  word  “tenth”  has  been  by 
mistake  used  for  the  word  “eighth,”  as  is  contended  by 
counsel,  but  the  other  words  of  sec.  5 'of  44  Yic.  ch.  14, 
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seem  very  comprehensive  indeed.  I do  not  like  doing 
anything  that  is  a violation  of  the  letter  of  the  law,  but 
upon  a reconsideration  of  the  whole  matter,  and  looking 
at  the  apparent  pressing  necessity,  I think  I may  venture 
to  let  the  order  go. 

The  order  may  go  as  ashed. 


In  re  Simpson  and  The  County  Judge  of  Lanark. 

Municipal  Election — Voters’  list — Notice  of  objection — R.  S.  0.  ch.  9,  sec.  9. 

Held , that  the  notice  required  by  sec.  9.  R.  S.  0.  ch.  9 of  a complaint  of 
any  error  or  omission  in  the  voters’  list  must  be  signed  by  the  voter 
giving  the  same  or  his  agent.  The  name  in  the  beginning  is  not  a 
sufficient  signature. 

Semble,  that  the  question  of  the  validity  of  the  notice  can  be  raised  before 
the  Judge  hearing  the  appeal,  after  it  has  been  received  and  entered  in 
the  list  of  appeals,  the  clerk  who  receives  and  enters  it  having  no 
judicial  duty  to  perform. 

[November  13,  1882. — Osier , J.] 


Holman , on  behalf  of  one  Charles  M.  Simpson,  moved 
for  a mandamus  to  the  Judge  of  the  County  Court  of  the 
county  of  Lanark,  directing  him  to  hear,  adjudge,  and 
determine  upon  the  appeals  and  complaints  of  said  Charles 
M.  Simpson  against  the  voters’  list  for  the  municipality  of 
Ramsay  for  the  year  1882. 

No  cause  was  shewn. 

In  the  affidavits  filed  in  support  of  the  motion,  it  was 
stated  that  when  the  complaints  came  on  for  hearing  before 
the  learned  County  Court  Judge,  a voter  present  objected 
that  the  notices  of  objection  or  complaint  were  not  signed 
by  the  complainant:  that  this  was  the  only  objection  taken : 
that  evidence  was  given  that  the  name  Charles  M.  Simpson 
in  the  prescribed  forms  of  notices  was  signed  for  and  at 
the  request  of  the  said  Charles  M.  Simpson  : that  the  J udge 
allowed  the  objection,  and  refused  to  hear  the  appeals,  on 
the  ground  that  the  notices  were  not  signed  by  him. 
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A clerk  of  the  applicant’s  solicitor  swore  that  he  “ signed 
the  name  Charles  M.  Simpson  in  the  notices  of  complaint 
for  and  at  the  request  of  the  said  Charles  M.  Simpson.” 
And  Simpson  swore  that  on  the  12th  September,  he  autho- 
rized the  last  mentioned  deponent  to  sign  his  name  to 
the  notices  of  complaint  in  question. 

Osler.  J. — The  Voters’  List  Act,  It.  S.  0.  ch.  9,  sec.  9, 
enacts  that  any  voter  or  person  entitled  to  be  a voter, 
making  any  complaint  of  any  error  or  omission  in  the  list, 
shall  give  to  the  clerk  of  the  municipality,  or  leave  for  him 
at  his  residence  or  place  of  business,  notice  in  writing 
(Form  6)  of  his  complaint  and  intention  to  apply  to  the 
Judge  in  respect  thereof.  The  form  in  the  Act  is  as  follows  r 

“Voter’s  Notice  of  Complaint. 

“ To  the  ClerTc  of  the  Municipality  of  the  town  of 

“I,  James  Smith,  a voter  (or  person  entitled  to  be  a voter)  for  the 
electoral  district  of  , in  which  the  said  municipality  is  situated, 

complain,  &c. 

“ And  take  notice  that  I intend  to  apply  to  the  Judge  in  respect  thereof, 
pursuant  to  the  statute  in  that  behalf. 

“Dated  day  of  18 

“James  Smith,  Residence,  township  of  Beby.” 

The  notices  given  by  the  applicant  were  not  signed  at 
the  foot  as  in  the  statutory  form,  nor  was  the  date  filled 
up  in  any  of  them. 

The  contention  before  me  was  that  the  insertion  of  the 
name  at  the  head  of  the  notice,  “ I,  Charles  M.  Simpson,” 
was  a sufficient  signature. 

It  is  not  stated  in  the  affidavits  whether  the  learned 
Judge  held  the  notices  insufficient  because  they  did  not 
appear  to  be  signed  at  the  foot,  or  on  the  ground  that  the 
signature  was  not  the  personal  signature  of  the  applicant, 
or  assuming  that  this  was  not  indispensable,  that  the  name 
was  not  inserted  where  it  was  for  the  purpose  of  authen- 
ticating the  notices. 

In  Toms  v.  Cuming,  7 M.  & G.  88,  it  was  held  that  a 
notice  of  objection  to  the  name  of  a person  being  retained 
on  the  voters’  list  must  be  personally  signed  by  the  objector. 
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This  case  was  decided  under  the  6 & 7 Vic.  ch.  18,  sec.  17 
which  provides  that  “ every  person  so  objecting  shall  give 
a notice  according  to  the  form  No.  11  in  the  schedule,  and 
every  notice  of  objection  shall  be  signed  by  the  person  so 
objecting.”  Tindal,  C.  J.,  said  that  the  natural  meaning  of 
the  words  was,  that  there  should  be  a personal  signature. 

In  Davies  v.  Hopkins,  3 C.  B.  N.  S.  376,  there  is  an  inti- 
mation that  the  Court,  as  then  constituted,  did  not  assent 
very  cordially  to  this  decision,  though  they  felt  it  would 
be  binding  on  them  till  reversed  by  a Court  of  error. 

Here  there  is  nothing  in  the  statute  which  makes  a 
personal  signature  necessary,  therefore  the  common  law 
rule  qui  facit  per  alium  facit  per  se  will  apply,  and  if  the 
notices  are  signed  in  fact,  it  matters  not  that  they  were  so 
signed  by  the  agent  of  the  applicant.  See  Regina  v.  The 
Justices  of  Kent,  L.  It.  8 Q.  B.  305. 

I think  the  effect  of  the  section  and  the  form  is  to 
require  that  the  notices  shall  be  signed  in  fact.  It  is 
necessary  that  the  document  should  be  authenticated,  and 
that  the  person  whose  vote  is  objected  to  should  know 
who  the  objector  is.  It  is  not  every  one  who  has  the  right 
to  object.  No  one  but  a voter  or  person  entitled  to  be  a 
voter  can  do  so.  When  he  has  lodged  a complaint  he  is 
bound  to  attend  upon  a subpoena  without  being  tendered 
or  paid  any  allowance  for  his  expenses  (sec.  10,  sub-sec.  2). 
And  by  sec.  19,  if  he  dies  or  abandons  his  complaint  of 
appeal  the  Judge  may  allow  any  other  person  who  might 
have  been  a complainant  or  appellant  to  intervene  and 
prosecute  it.  The  notice  therefore  should  be  a completed 
and  authoritative  document,  for  when  once  validly  given 
its  prosecution  ceases  to  be  “ a mere  private  privilege,  but 
a matter  of  public  concern.”  See  Proudfoot  v.  Barnes, 
L.  E.  2 C.  P.  88,  94 

In  the  case  before  me,  looking  at  the  statutory  form  of 
the  notice,  which  shews  that  the  complainant’s  name  is  to 
be  subscribed,  I cannot  say  as  a matter  of  law  that  the 
insertion  of  the  name  at  the  commencement  necessarily 
authenticates  and  governs  every  material  and  operative 
part  of  it:  Hubert  v.  Treherne,  3 M.  & G.  704. 
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I am  not  surprised  that  the  learned  Judge  of  the  County 
Court  declined  to  accept  the  suggestion  that  the  name  was 
inserted  where  it  is  found  as  the  signature  to  the  notices  ; 
and  in  the  absence  of  any  statement  to  the  contrary,  I must 
assume  that  this  was  the  reason  why  he  found  that  they 
were  not  signed  in  fact.  I could  not  review  his  decision 
on  that  ground,  even  if  I thought  it  wrong,  which  I do  not. 

I may  add,  that  so  far  as  I have  been  able  in  the  time  at 
my  disposal  to  consider  the  question  whether  the  notice  of 
complaint  is  open  to  objection  after  it  has  been  received 
by  the  clerk  and  entered  in  the  list  of  appeals,  a question 
discussed  as  to  one  class  of  notices  under  the  6 & 7 Vic.  ch. 
18,  in  Davies  v.  Hopkins,  supra.  I am  of  opinion  that  the 
clerk  has  no  judicial  duty  to  perform  in  respect  of  the 
notice,  and  that  the  question  of  its  validity  may  be  raised 
before  the  Judge  on  the  hearing  of  the  appeals.  See  Manual 
on  Voters’  List  by  Mr.  T.  Hodgins,  Q.  C. 

Motion  for  mandamus  dismissed.  No  costs. 


O’Donohoe  v.  Whitty. 

Appeal — Amount — Sec.  33  0.  J.  A. 

Bills  of  costs  amounting  to  $250. 10  were  on  a taxation  reduced  to  $187.10. 
The  plaintiff  contended  that  he  was  not  liable  to  pay  as  much  as  $187. 10,  if 
any  sum,  and  applied  to  the  Master  in  Chambers  for  an  order  to  stay  an 
execution  for  $187.10  pending  an  appeal  to  the  Court  of  Appeal  under 
sec.  33  O.  J.  A. 

This  order  was  refused,  and  on  appeal  Boyd,  C,,  held  that  what  was  “ in 
controversy  on  the  appeal,”  was  a sum  less  than  $200,  and  therefore  that 
the  order  of  the  Master  was  right. 

[November  22,  1882. — Boyd,  C.] 

This  was  an  appeal  from  the  order  of  the  Master  in 
Chambers  refusing  to  stay  execution  pending  an  appeal  to 
the  Court  of  Appeal. 

The  facts  sufficiently  appear  in  the  judgment. 

46 — VOL.  IX  O.P.R. 
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Howell,  ( J ’.  O’Donohoe , Q.  C.,)  for  the  appeal,  cited  Drees- 
man  v.  Harris , L,  R.  9 Ex.  485  ; North  v.  Holroyd.  L.  R. 
3 Ex.  69. 

Hoyles,  contra. 

Boyd,  C. — The  question  to  he  determined  is,  the  meaning 
of  the  words  found  in  the  33rd  section  of  the  Ontario 
Judicature  Act,  “Unless  the  matter  in  controversy  on  the 
appeal  exceeds  the  sum  or  value  of  $200,  exclusive  of  costs.” 
The  claim,  as  brought  into  the  Taxing  Master’s  Office,  was 
on  the  footing  of  bills  of  costs  aggregating  about  $250. 
These  on  taxation  were  reduced  to  $187.10,  and  no  greater 
amount  than  this  can  be  recovered  by  the  solicitor,  what- 
ever becomes  of  the  appeal. 

The  matter  in  controversy  for  the  Court  of  Appeal  is 
whether  the  appellant  is  liable  to  pay  as  much  as  $187,  or 
anything.  The  cases  cited  in  favour  of  the  right  to 
appeal  were  decisions  under  the  Imp.  Stat.  13-14  Vic.  cli. 
61,  sec.  14,  which  provides  that  “if  either  party  in  any 
cause,  of  the  amount  to  which  jurisdiction  is  given  to  the 
County  Court,  is  dissatisfied  with  the  determination  of  the 
Court  he  may  appeal  from  the  same.”  In  those  cases  the 
amount  claimed  was  looked  at  irrespective  of  what  was 
recovered,  because  the  jurisdiction  of  the  County  Court 
depended  on  the  amount  claimed ; and  it  was  that  amount 
therefore  which  determined  the  right  to  appeal. 

But  the  correct  principle  to  ascertain  the  value  of  what 
is  in  dispute,  is  laid  down  by  Lord  Chelmsford  in  Mac- 
farlane  v.  Leclaire,  15  Moo.  P.  C.  C.  at  p.  187 : “ The 
correct  course  is,  look  at  the  judgment  as  it  affects  the 
interests  of  the  parties  who  are  prejudiced  by  it,  and  who 
seek  to  relieve  themselves  from  it  by  an  appeal.  If  their 
liability  upon  the  judgment  is  of  an  amount  sufficient  to 
entitle  them  to  appeal,  they  cannot  be  deprived  of  their 
right  because  the  matter  in  dispute  happens  not  to  be  of 
equal  value  to  both  parties  ; and  therefore  if  the  judgment 
had  been  in  their  favour  their  adversary  might  possibly 
have  had  no  power  to  question  it  by  an  appeal.” 


MEYERS  V.  KENDRICK. 
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The  amount  ordered  to  be  paid  was  also  regarded  as  the 
test  in  Johnston  v.  St.  Andrew’s  Church  L.  R.  3 App.  163.  I 
come  to  the  conclusion  that  what  is  “ in  controversy  on  the 
appeal”  by  the  appellant  is  a sum  less  than  $200,  and 
therefore  that  the  Master  was  right.  Costs  follow  the 
result,  (a) 


Meyers  v.  Kendrick. 

Examination — Judgment  debtor — Rule  369  0.  J.  A. 

The  defendant  recovered  judgment  against  the  plaintiff  in  the  action  for' 
his  costs  of  defence,  on  a judgment  of  nonsuit. 

Held,  that  the  plaintiff  was  not  a judgment  debtor,  examinable  under  sec. 

17  R.  S.  0.  ch.  49.  or  sec.  304  R.  S.  0.  ch.  50,  or  Rule  366  O.  J.  A. 
McLachlin  v.  Blackburn , 7P.  R.  287,  dissented  from;  Lovell  v.  Gibson,  6 
P.  R.  132,  commented  upon. 

Held  also,  that  under  Rule  359,  0.  J.  A.,  an  appointment  signed  by  the 
examiner,  and  not  a copy,  must  be  served  on  the  person  to  be  examined. 
An  examination  under  secs.  17-18  A.  J.  Act,  or  sec.  304  of  C.  L.  P.  Act, 
can  only  be  taken  under  a rule  of  Court  or  Judge’s  order. 

[January  13th,  1883. — Osier,  J.] 

This  was  a motion  to  commit  the  plaintiff,  a judgment 
debtor,  to  custody  for  any  period  not  exceeding  twelve 
months,  or  for  an  order  that  a writ  of  ca.  sa.  should  issue 
against  him,  or  for  such  other  order  as  might  be  just,  on 
the  ground  that  he  did  not  attend  to  be  examined  viva 
voce  upon  oath  as  commanded  by  the  writ  of  subpoena  to 
him  directed  issued  out  of  the  Common  Pleas  Division  on 
the  7th  December,  instant. 

The  defendant  had  recovered  judgment  in  the  action 
against  the  plaintiff  for  his  costs  of  defence  on  a judgment 
of  nonsuit. 

An  appointment  was  obtained  from  a special  examiner 
pursuant  to  Rule  369,  0.  J.  A.,  for  the  examination  of  the 
plaintiff  as  a judgment  debtor,  a copy  of  which  and  of  a sub- 

( a ) See  O’Donohoe  v.  Whitty,  19  C.  L.  J.  9. 
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poena  for  his  attendance  at  the  time  and  place,  and  for  the 
purpose  mentioned  in  the  appointment,  were  served  upon 
him.  The  affidavit  of  service  stated  that  the  original 
subpoena  was  exhibited  to  the  debtor  at  the  time  of  service, 
and  that  the  sum  of  ten  dollars  was  also  paid  to  him  for 
his  conduct  money  and  expenses. 

Aylesworth , for  the  motion 

Clement,  contra,  contended  1,  that  the  plaintiff,  against 
whom  a judgment  had  been  recovered  by  the  defendant 
for  costs,  was  not  a judgment  debtor  examinable  under  the 
provisions  of  the  Administration  of  Justice  Act,  R.  S.  0. 
ch.  49,  sec.  17  or  otherwise ; 2,  that  the  service  of  a copy 
of  an  appointment  was  improper  ; an  original  should  have 
been  served,  signed  by  the  examiner;  3,  the  sum  paid 
for  conduct  money  was  insufficient. 

Osler,  J. — It  was  contended  that  the  proceedings  for 
the  debtor’s  examination,  and  the  present  application  were 
under  secs.  17  and  18  of  the  Administration  of  Justice  Act 
R.  S.  0.  ch.  49.  An  examination  under  sec.  17  of  that  Act 
or  sec  304  of  the  0.  L.  P.  Act,  R.  S.  O.  ch.  50,  if  these  pro- 
visions have  not  been  superseded  by  those  of  the  J udicature 
Act  and  rules,  can  only  take  place  under  a rule  of  Court  or 
Judge’s  order.  I find  no  authority  for  taking  it  under  an 
appointment  and  subpoena,  as  was  done  in  this  case. 

A party  may  under  secs.  159,  160  of  the  C.  L.  P.  Act,  be 
compelled  to  attend  upon  a subpoena  and  appointment  for 
examination,  for  the  the  purpose  of  discovery  before  trial ; 
but  these  provisions  do  not  extend  to  the  case  of  the 
examination  of  a judgment  debtor. 

I have  no  doubt  Mr.  Aylesworth  felt  he  could  make  a 
stronger  case  in  answer  to  the  principal  objection,  if  the 
examination  could  be  treated  as  one  under  sec.  17  ol 
the  A.  J.  Act.  But  if  so  treated  the  minor  objection  is 
fatal  to  it,  and  the  motion  must  be  dismissed  unless  the 
proceedings  can  be  sustained  under  the  J udicature  Act  and 
Rules. 


MEYEES  V.  KENDEICK. 
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Rule  366  provides  that  “ Where  the  judgment  is  for 
the  recovery  by  or  payment  to  any  person,  of  money,  the 
party  entitled  to  enforce  the  judgment,  may  without  an 
order  examine  the  judgment  debtor  upon  oath  before  a 
Master,  or  local  Master,  or  an  examiner,  or  before  one  of  the 
clerks  or  deputy  clerks  of  the  crown,  or  before  the  Judge 
of  the  County  Court  of  the  county  within  which  such 
debtor  resides,  or  before  any  official  referee,  touching  his 
estate  and  effects,  and  as  to  the  property  and  means  he  had 
when  the  debt  or  liability  which  was  the  subject  of  the 
action  in  which  judgment  h^s  been  obtained  against  him 
was  incurred,  and  as  to  the  property  and  means  he  still  has 
of  discharging  the  said  judgment,  and  as  to  the  disposal 
he  has  made  of  any  property  since  contracting  such  debt 
or  incurring  such  liability,  and  as  to  any  and  what  debts 
are  owing  to  him.” 

Rule  367  provides  for  the  examination  of  officers  of  a cor- 
poration where  the  judgment  is  against  a body  corporate. 
Rule  369  provides  that  any  person  liable  to  be  examined 
under  either  of  the  two  preceding  Rules, — I assume  that 
this  means  Rules  366  and  367  although  strictly  the  two 
preceding  Rules  are  367  and  368, — may  be  served  with  an 
appointment  signed  by  the  Judge  or  officer  ; such  service  to 
be  made  at  least  forty-eight  hours  before  the  time  appointed 
for  the  examination ; and  the  person  to  be  examined  is  to  be 
paid  the  same  fees  as  a witness,  (a)  In  case  of  such  service  the 
same  shall  have  the  same  effect,  as  the  service  of  a rule  or 
order  under  the  present  practice,  for  the  purposes  of  the 
18th  and  19th  sections  of  the  A.  J.  Act,  and  the  305th 
section  of  the  C.  L.  P.  Act. 

Apparently  it  is  only  necessary  to  serve  an  appointment 
signed  by  the  Judge  or  officer;  nothing  is  said  about 
serving  a subpoena. 

I do  not  think  if  is  sufficient  to  serve  a copy  of  the 
appointment.  What  is  to  be  served  is  an  appointment 
signed  by  the  Judge  or  officer. 

Sec.  159  of  the  C.  L.  P.  Act,  already  referred  to  expressly 
authorizes  service  of  a copy  of  the  appointment.  The 
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subpoena  must  be  served  with  it,  and  the  original  must  of 
course  then  be  shewn  to  the  party  in  the  usual  way  before 
he  can  be  brought  into  contempt  or-  punished  for 
disobedience.  So  where  similar  proceedings  are  to  be 
taken  on  an  order,  the  original  must  always  be  shewn  at 
the  time  of  service. 

Here  it  is  only  in  case  of  such  service,  i.  e.,  of  an  appoint- 
ment signed  by  the  Judge  or  officer — that  subsequent  pro- 
ceedings can  be  taken,  if  at  all ; for  the  language  of  Rule 
369  (a)  is  ambiguous.  It  is  not  necessary  for  the  pur- 
poses of  the  present  application  to  determine  whether  the 
provisions  of  the  sections  therein  referred  to  can  be  invoked 
in  case  of  a failure  to  attend  on  the  appointments. 

Where  it  is  desired  to  bring  a person  into  contempt  or 
to  punish  him  by  depriving  him  of  his  liberty  for  non-com- 
pliance with  the  terms  of  an  order  or  appointment,  the 
party  moving  must  see  that  his  proceedings  are  strictly 
regular  ^and  in  accordance  with  the  requirements  of  the 
Act.  Here  the  subpoena  was  a futile  and  unauthorized 
proceeding,  and  not  only  was  there  the  omission  to  serve  a 
signed  appointment,  but  the  original  does  not  even  appear 
to  have  been  shewn.  I cannot  treat  the  plaintiff  as  being 
in  contempt,  or  commit  him  to  close  custody,  or  order  a ca. 
sa.  against  him  under  such  circumstances.  The  motion 
must  therefore  be  refused  on  this  ground. 

The  first  objection  was  fully  argued,  and  I think  I should 
also  dispose  of  it. 

I am  of  opinion  that  the  plaintiff*  is  not  a judgment 
debtor  who  can  be  examined  under  Rule  366,  0.  J.  A. 
Where  the  judgment  is  for  the  recovery  or  payment  of 
money,  which  may  be  admitted  to  be  the  case  here,  the 
party  entitled  to  enforce  it  may  examine  the  judgment 
debtor  upon  oath,  touching  his  estate  and  effects.  These 
words  by  themselves  are  wide  enough  to  cover  any  case, 
but  they  are  restrained,  as  I think,  by  the  subsequent 
part  of  the  rule,  the  language  of  which  shews  that  the 
judgment  debtor  mentioned  in  the  first  part  is  a debtor 
who  contracted  the  debt  or  incurred  the  liability  which 


MEYERS  Y.  KENDRICK. 


367 


was  the  subject  of  the  action,  and  for  which  judgment  has 
been  recovered.  This  cannot  by  any  possible  construction 
be  the  plaintiff  who  has  failed  in  the  action  and  had  a 
judgment  recovered  against  him  by  the  defendant  for  his 
costs  of  defence.  The  rule  is  really  not  different  from  the 
old  Con.  Stat.  U.  C.  ch.  24,  sec.  41.  “ In  case  any  party 

has  obtained  a judgment  in  any  Court,  &c.,  such  party,  or 
any  person  entitled  to  enforce  such  a judgment,  may 
apply,”  &c.,  &c. 

In  Hawldns  v.  Paterson,  23  U.  C.  R.  197,  Draper,  C.  J., 
speaking  of  that  section,  said  : “ The  words  ‘ debt  or 

liability’  apply  to  the  debt  or  liability  to  recover  or  enforce 
which  the  action  was  brought,  and  upon  which  the  judg- 
ment has  been  recovered,  and  consequently  they  include 
only  a debtor  liability  existing  when  the  action  was 
brought.  As  a consequence  the  words,  ‘ any  party,’  in  the 
beginning  of  this  section,  are  restrained  by  what  follows  to 
any  party  who  obtains  judgment  for  a pre-existing  debt  or 
liability.”  And  notwithstanding  a slight  difference  in  the 
language,  I don’t  think  sec.  17,  R.  S.  0.,  ch.  49,  which  Mr. 
Aylesworth  relied,  on  is  capable  of  any  other  construction 
than  I place  upon  the  rule. 

That  section  enacts  : “ In  case  any  party,  whether  plain- 
tiff or  defendant , has  obtained  a judgment  in  any  Court  in 
Ontario,  whatever  the  cause  of  action  for  ivhich  the  suit 
was  brought,  such  party  or  any  party  entitled  to  enforce 
such  a judgment  may  apply  * * for  a rule  or  order 

that  the  judgment  debtor  shall  be  orally  examined,”  &c 
The  rest  of  the  section  is  the  same  as  Rule  366,  except  that 
the  latter  concludes  with  the  words,  “ and  as  to  any,  and 
what  debts  are  owing  to  him.” 

Whether  under  this  section  a defendant  who  has 
recovered  judgment  against  a plaintiff  on  a plea  of  set-off, 
or  in  a counter-claim  under  the  present  practice,  could 
examine  the  plaintiff  I need  not  determine,  but  it  appears 
to  me  that  the  judgment  debtor  who  may  be  examined  is 
so  clearly  described  by  the  latter  part  of  the  section  as  to 
exclude  a plaintiff  who  is  a judgment  debtor  for  costs  of 
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defence  only.  Let  us  take  the  words  : “may  apply  for  an 
order  that  the  judgment  debtor  shall  be  examined  * * 

touching*  his  estate  and  effects,  and  as  to  the  property  and 
means  he  had  when  the  debt  or  liability  which  was  the 
subject  of  the  action  in  which  the  judgment  has  been 
obtained  against  him  was  incurred.”  As  Draper,  C.  J., 
said,  in  Hawkins  v.  Paterson , the  words,  “debtor  liability” 
can  only  mean  the  debt  or  liability  to  enforce  or  recover 
which  the  action  "was  brought,  and  for  which  judgment 
has  been  recovered,  and  therefore  include  only  a debt  or 
liability  existing  when  the  action  was  brought.  The  last 
words  of  the  section  make  it  perfectly  clear,  “ and  as  to 
the  disposal  he,”  that  is,  the  judgment  debtor  aforesaid, 
“ may  have*  made  since  contracting  such  debt,  or  incurring 
such  liability,”  that  is,  the  debt  or  liability  which  was  the 
subject  of  the  action. 

The  change  of  expression  in  the  earlier  part  of  section  17 
from  “ whatever  be  the  cause  of  action  for  which  the  same,” 
i.  e.,  the  judgment  “ was  recovered,”  which  are  the  words 
found  in  sec.  304  C.  L.  P.  Act,  to  “ whatever  the  cause  of 
action  for  which  the  suit  was  brought,”  seems,  to  me  to  be 
ineffectual  if  it  was  intended  thereby  to  give  a right  to 
examine  such  a judgment  debtor  as  the  plaintiff.  The 
difficulty  arises  from  the  latter  part  of  the  section,  which  is 
rigidly  inapplicable  to  such  a case,  as  it  shews  that  the 
judgment  meant  is  a judgment  recovered  for  what  was  the 
subject  or  cause  of  the  action. 

I have  been  referred  to  the  case  of  McLachlin  v. 
Blackburn,  7 P.  R.  287,  in  which  it  was  held  that  a 
judgment  debtor  might  be  examined  for  costs  only  under 
sec.  17.  The  decision  was  on  an  ex  parte  application.  Much 
weight  seems  to  be  attached  to  the  change  of  expres- 
sion I have  referred  to,  and  there  is  no  allusion  to  what 
appear  to  me  to  be  the  potent  words  of  the  section. 
With  great  deference  to  the  learned  Master  in  Chambers, 
I am  unable  to  agree  with  that  case,  for  the  reasons  I have 
mentioned.  There  is  also  the  case  of  Lovell  v.  Gibson,  6 
P.  R.  132,  a decision  upon  sec.  41  of  ch.  24,  C.  S.  U.  C.  as 
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amended  by  27  & 28  Vie.  ch.  25,  the  same  as  sec.  304  C.  L. 
P.  Act,  R.  S.  0.  ch.  50.  There  the  plaintiff  obtained  a 
decree  or  order  in  a Chancery  suit  for  the  payment  of  costs 
by  the  defendant,  and  it  was  held  by  the  Chancellor,  on 
appeal  from  the  referee  in  Chambers,  that  the  defendant 
was  liable  to  be  examined  as  a judgment  debtor  under  the 
section.  The  case  is  not  a decision  on  the  point  before 
me,  and  I need  not  criticize  it  further  than  by  saying  that 
it  appears  to  me  not  to  deal  with  the  difficulty  which 
presses  me  in  the  present  case.  It  was  at  all  events  con- 
trary to  the  practice  and  decisions  at  common  law,  and 
was  not  followed  or  adopted  there : Herr  v.  Douglass,  4 P. 
R.  124 ; Walker  v.  Fairbairn,  6 P.  R.  251 ; Ghent  v. 
McColl,  8 P.  R.  428. 

I think,  therefore,  that  the  motion  must  be  refused  on 
both  the  grounds  I have  mentioned. 

As  to  the  other  objection,  viz.,  that  the  sum  paid  was 
insufficient,  I have  conferred  with  one  of  the  taxing 
officers,  and  am  informed  that  it  would  have  been  a suffi- 
cient sum  for  witness  fees  under  the  like  circumstances. 
It  was  therefore  sufficient  here.  I fix  the  costs  of  the 
motion  at  $2,  against  which  the  sum  paid  for  conduct 
money  is  to  be  set  off*. 

Order  accordingly. 


! 
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Maitland  y.  Globe  Printing  Company. 

Examination — Corporation  officer— Discovery— It . S.  0.  ch.  50,  sec.  156. 

Held,  that  the  assistant  or  sub-editor  of  the  defendants  was  an  officer  of 
the  Company  examinable  for  the  purpose  of  discovery  under  R.  S.  0. 
ch.  50,  sec.  156. 

Semble , that  a person  who  has  ceased  to  be  an  officer  of  a corporation 
cannot  be  examined  for  discovery  under  42  Vic.  ch,  15,  sec.  7,  and  Rule 
227  0.  J.  A.,  unless  the  matters  in  respect  of  which  he  is  sought  to  be 
examined  occurred  while  he  was  such  officer. 

[January  3,  1883. — Osier,  J.] 

This  was  an  action  for  libel,  the  articles  complained  of 
by  the  plaintiff  having  appeared  in  the  defendants’  news- 
paper, the  Toronto  Globe. 

The  defence  was,  that  the  defendants  had  published  an 
apology,  and  that  the  articles  in  question  were  inserted 
without  actual  malice  or  gross  negligence,  and  the  defend- 
ants also  paid  a nominal  sum  into  Court  to  answer  dam- 
ages, under  R S.  O.  ch.  56. 

After  issue  joined,  Mr.  Gordon  Brown,  the  late  manag- 
ing director  of  the  defendants,  and  the  editor-in-chief  of 
the  newspaper,  was  examined  for  discovery  under  sec.  156, 
C.  L.  P.  Act,  R.  S.  0.  ch.  50. 

On  the  28th.  Dec.,  1882,  the  plaintiff  obtained  ex  parte 
from  the  Master  in  Chambers  an  order  for  the  examina- 
tion of  J.  T.  Hawke,  as  an  officer  of  the  defendants’  com- 
pany, under  the  same  section. 

Ayleswortk,  for  the  defendants,  moved  on  notice  to  set 
aside  this  order  on  the  ground  'that  Mr.  Hawke  was  not  an 
officer  of  the  defendants’  corporation  within  the  meaning 
of  sec.  156  of  the  C.  L.  P.  Act. 

C.  Millar,  for  the  plaintiff,  shewed  cause. 

The  remaining  facts  appear  in  the  judgment. 

Osler,  J. — The  question  is,  whether  a person  in  the  employ- 
ment of  the  defendants,  a body  corporate,  in  the  capacity  of 
assistant  editor  or  sub-editor  is  an  officer  of  the  defendants 
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who  may  be  examined  for  the  purpose  of  discovery  under  sec. 
156  C.  L.  P.  Act.  The  person  sought  to  be  examined  filled 
that  position  at  the  time  of  the  publication  of  the  alleged 
libel.  He  was  subsequently  appointed  temporarily  for  a 
few  days  as  editor-in-chief,  and  is  now  again  the  assistant 
or  sub-editor.  The  plaintiff  contends  that  even  if  he  is  not 
as  such  an  officer  liable  to  examination,  yet  being  in  this 
case  a person  who  has  ceased  to  be  an  officer  i.  e.,  editor-in- 
chief,  he  is  examinable  under  42  Vie.  ch.  15  sec.  7,  and 
rule  227  Ont.  J.  A.,  which  provide  that  persons  who  have 
ceased  to  be  officers  of  a corporation  may  be  examined  in 
the  same  manner  as  existing  officers. 

If  Mr.  Hawke  is  not  examinable  except  as  a person  who 
has  ceased  to  be  an  officer  the  order  appealed  from  cannot 
be  supported,  for  on  that  assumption  it  appears  that  he  was 
not  an  officer  of  the  defendants  during  the  time  the  matter 
in  respect  of  which  he  is  sought  to  be  examined  occurred; 
and  was  not,  therefore,  an  agent  of  the  company  either  to 
bind  them  by  his  acts  or  to  acquire  any  knowledge  or  infor- 
mation on  the  subject.  The  fact  that  he  afterwards  became 
and  then  ceased  to  be  an  officer,  having,  nevertheless,  the 
knowledge  he  had  previously  acquired,  could  give  the  plain- 
tiff no  right  to  examine  him  for  the  purpose  of  discovery. 
He  would  be  merely  a witness.  I do  not  think  that  as 
such  he  could  be  examined  for  the  purpose  of  discovery 
under  rule  285. 

Whether  he  is  examinable  as  being  assistant  or  sub- editor 
depends  more  upon  the  nature  of  the  duties  entrusted  to 
him  than  upon  whether  he  was  appointed  by  the  board  of 
directors  or  the  editor-in-chief.  I notice  that  he  does 
not  himself  describe  the  nature  of  his  duties  further 
than  as  it  is  indicated  by  the  name  attached  to  his  position, 
nor  does  he  say  that  he  is  not  an  officer  of  the  defendants. 
He  says  that  he  is  responsible  only  to  the  editor-in-chief, 
and  not  to  the  directors.  If  this  means  that  he  was 
appointed  by  that  officer  his  authority  to  do  so  was  derived 
from  the  board,  to  whom,  as  they  could  dismiss  him,  he 
would  be  ultimately  responsible. 
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Mr.  Gordon  Brown,  the  former  editor-in-chief,  says  in  his 
examination  that  the  night  editor,  Mr.  M.,  would  have 
the  supervision  of  the  article  complained  of,  and  that  it  was 
his  duty  to  allow  it  (or  not)  to  go  into  the  paper  : that 
Mr.  Hawke  might  have  been  called  by  Mr.  M.  for  his 
opinion,  and  that  he  was  M.’s  superior  officer.  It  would  be 
his  duty  to  consult  with  Hawke  if  he  thought  it  probable 
that  danger  would  be  caused  by  the  publication  of  the 
article. 

One  who  holds  the  position  thus  described  is  evidently 
invested  with  a considerable  degree  of  authority,  and  a 
rather  wide  discretion  as  to  what  matter  of  a certain  kind 
shall  be  published  or  rejected.  He  is  more  than  a mere 
servant,  printer,  or  compositor.  Within  certain  limits  he  is 
the  officer  or  agent  of  the  corporation,  entrusted  with  the 
discretional  management  of  part  of  their  business,  and 
capable  of  binding  them  by  his  acts  in  quite  a different 
sense  from  that  in  which  a mere  workman  does  so. 

The  term  officer  is  not  defined  in  the  Act.  I think  a 
person  in  Mr.  Hawke’s  position,  and  with  his  powers,  may 
be  fairly  held  to  come  within  it,  and  therefore,  that  the 
order  complained  of  is  right.  Whether  the  plaintiff  can 
examine  him  as  to  all  the  matters  which  have  been  referred 
to  on  the  argument  is  another  matter.  See  Wheeler  v. 
Le  Marchant,  L.  R.  17  Ch.  D.  675 ; Maclennan,  0.  J.  A.  pp. 
238  and  239. 

Appeal  dismissed,  costs  in  the 
cause  to  the  plaintiff. 
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Re  William  A.  Hall. 


Extradition — Forgery. 

‘The  prisoner  was  a clerk  in  the  office  of  the  comptroller  of  the  city  of 
Newark,  New  Jersey,  U.S.A.,  his  duty  being  to  make  proper  entries  of 
moneys  received  for  taxes  in  the  official  books  of  the  comptroller  pro- 
vided for  that  purpose.  Having  received  a sum  of  money  for  taxes,  he 
entered  the  correct  amount  at  first,  and  then  erasing  the  true  figures  he 
inserted  a less  sum,  with  intent  to  benefit  himself  by  the  abstraction  of 
the  difference  between  the  two,  and  to  deceive  the  comptroller  and  the 
municipality. 

Held,  that  the  entries  purporting  to  be  made  by  and  to  be  those  of  the 
comptroller,  the  offence  was  forgery,  and  that  the  prisoner  had  been 
properly  committed  for  extradition. 

[September  4,  1882. — Oder , J.] 

Murphy  obtained  a writ  of  habeas  corpus , directed  to 
the  keeper  of  the  common  gaol  of  the  county  of  York, 
commanding  him  to  produce  the  body  of  William  A.  Hall, 
detained  in  that  gaol,  with  the  day  and  cause  of  his 
detention.  The  gaoler’s  return  set  forth  that  he  held  the 
prisoner  under  the  warrant  (returned  with  the  writ)  of 
the  Judge  of  the  County  Court  of  the  County  of  York, 
committing  him,  the  said  William  A.  Hall,  to  the  custody 
of  the  gaoler  in  the  said  gaol,  there  to  remain  until 
surrendered  according  to  the  stipulations  of  the  treaty 
between  Her  Majesty  and  the  United  States  of  America 
for  the  apprehension  and  surrender  of  certain  offenders,  or 
until,  &c. 

The  extradition  crime  for  which  the  prisoner  was  com- 
mitted was  set  forth  on  the  warrant  as  follows:  ‘‘That 
the  said  W.  A.  Hall,  on  the  18th  day  of  March  aforesaid,  at 
the  city  of  Newark  aforesaid,  did  feloniously  forge  a 
certain  account  and  book  of  the  comptroller  of  the  city 
of  Newark  aforesaid,  with  intent  to  defraud,  by  feloniously 
and  wilfully  altering  for  a certain  purpose  of  fraud,  an 
account  of  moneys  received  by  the  said  comptroller  on  the 
18th  day  of  March  aforesaid,  page  No.  271  of  cash  book 
K of  the  said  comptroller,  from  the  sum  of  $562.32  to  the 
sum  of  $362.32,  and  also  did  feloniously  utter,  knowing 
the  same  to  be  forged,  the  aforesaid  forged  account  and 
book  with  intent  to  defraud.” 
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The  information,  examinations,  depositions,  and  other 
papers  before  the  learned  Judge  of  the  County  Court 
were  returned  by  him  into  the  High  Court  upon  a writ  of 

certiorari. 

The  writs  of  habeas  corpus  and  certiorari  having  been 
returned  and  filed,  Bethune,  Q.  C.,  with  him  Murjphy,  now 
moved  for  the  prisoner’s  discharge. 

Bethune , Q.  C.  The  prisoner’s  act  was  not  forgery  within 
the  Ashburton  Treaty.  It  was  simply  an  embezzlement  for 
which  he  could  not  be  extradited.  Under  sections  26  and 
45  of  32  & 33  Vic.,  IX,  ch.  19,  the  act  may  possibly  be  forgery 
now  in  Canada;  but  those  offences  were  first  created 
forgeries  in  1869,  and  were  not  forgeries  in  1842,  when  the 
treaty  was  made,  and  are  not  therefore  within  its  pro- 
visions. The  prisoner  simply  made  false  entries  in  his  own 
books,  and  this  is  not  forgery  : Re  Windsor,  6 B.  & S.  522  ; 
10  Cox  C.  C.  118;  Saunder’s  Case,  59  L.  T.  133. 

A".  Murphy.  The  alleged  forgery  is  a mere  correction 
of  a wrong  addition  of  the  items  which  make  up  the 
$362.32,  which  is  the  correct  sum  of  those  items. 

Fenton , for  the  authorities  of  the  State  of  New  Jersey. 
The  prisoner’s  offence  is  forgery  under  the  Common  Law, 
as  well  as  our  own  statute,  2 Bishop’s  Criminal  Lawr, 
629,  586;  Regina  v.  Ritson , L.  It.  1 C.  C.  It.  200,  11  Cox 
C.  C.  352  ; Biles  v.  Commonwealth,  8 Casey,  (Ta.)  529. 
Besides,  the  entry  in  cash  book  is  equivalent  to  an  account- 
able receipt  and  would  be  forgery  under  7 Geo.  II.  ch.  22,  and 
so  within  the  treaty  according  to  the  prisoner’s  contention  ; 
Harrisons  Case,  1 Leach  180 ; Regina  v.  Smith,  L.  & 
C.  168;  Regina  v.  Moody,  L.  & C.  173;  Charles  Wind- 
sor’s Case  and  Saunders  Case  cited  above,  do  not  apply, 
because  in  those  cases  the  prisoners  only  made  false  entries 
and  in  their  own  books.  In  the  present  case  Hall  altered 
the  figures  and  made  a true  record  false,  and  the  book  was 
not  his  own  private  account  of  monies  received,  but  the 
public  official  cash  book  of  the  comptroller,  showing 
monies  received  by  the  latter  in  his  official  capacity.  If 
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the  evidence  presents  several  views,  on  any  one  of  which 
there  may  be  a conviction  if  adopted  by  the  jury,  the 
prisoner  must  be  extradited : Regina  v.  Gould,  20  C.  P. 
154 ; Re  Caldivell,  5 P.  R.  217. 

Osler,  J. — The  only  question  I have  to  consider  on  this 
motion  is,  whether  the  facts  proved  constitute  the  offence 
of  forgery  or  utterance  of  forged  paper. 

By  the  treaty  of  Washington  it  was  agreed  (article  10) 
that  Her  Majesty  and  the  United  States  should,  upon 
requisition,  &c.,  respectively  deliver  up  to  justice  all 
persons  v ho,  being  charged  with  the  crime  of  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of 
forged  paper  within  the  jurisdiction  of  either  of  the  high 
contracting  parties,  should  seek  an  asylum  or  be  found 
within  the  territories  of  the  other.  Provided  that  this 
should  only  be  done  upon  such  evidence  of  criminality  as 
according  to  the  law  of  the  place  where  the  fugitive  or 
person  so  charged  should  be  found,  would  justify  his 
apprehension  and  commitment  for  trial  if  the  crime  had 
been  there  committed. 

If  the  facts  proved  in  this  case  amount  to  the  offence  of 
forgery,  or  utterance  of  forged  paper,  a primd  facie  case  is, 
as  I held  on  the  argument,  made  out  against  the  prisoner. 
If  they  do  not,  he  must  be  discharged,  for  however  flagrant 
his  offence,  it  is  not  one  of  the  crimes  enumerated  in 
the  treaty. 

The  facts  in  evidence  are  these.  On  and  previous  to  the 
18th  March,  1881,  the  prisoner  was  cashier  and  chief  clerk 
in  the  office  of  the  comptroller  of  the  city  of  Newark,  a 
municipal  corporation  of  the  State  of  New  Jersey. 

It  was  his  duty  as  such  to  hand  over  for  the  comptroller 
to  the  city  treasurer  daily  all  moneys  received  in  the  office 
of  the  former  during  the  day. 

Among  the  books  of  the  office  were  two,  the  real  estate 
arrears,  book  relating  to  taxes  in  arrear,  and  the  cash  book, 
and  in  these  it  was  the  prisoner’s  duty  to  make  all  proper 
entries. 
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In  the  first  book  were  entered,  in  one  column  the  amount 
of  the  tax,  in  another  the  costs,  in  a third  the  interest,  and 
in  a fourth  was  extended  and  entered  the  total  of  the  other 
three. 

The  cash  book  contained  a number  of  columns  appro- 
priate to  the  different  sources  of  revenue,  and  (inter  alia) 
under  the  general  heading  “Arrears  of  taxes,”  one 
headed  “ Contingent,”  another  “ Interest,”  and  the  third 
“ Tax.”  In  the  “ Contingent”  column  would  be  entered  such 
an  item  as  a sum  received  for  costs.  There  was  another 
column  headed  “ Total,”  in  which  everything  appearing  in 
the  other  columns  was  extended  and  entered. 

The  totals  were  added  up  at  the  foot  of  the  page,  and 
the  amount  there  appearing  paid  over  to  the  treasurer, 
whose  receipt  was  entered  thereon  in  the  form  afterwards 
referred  to. 

In  the  real  estate  arrears  books  there  appeared  against 
certain  real  estate  the  following  charges  under  the  proper 
headings  : Tax,  $4S2.82  ; costs,  $7.70  ; interest,  $72.08  : 

total,  $562.32. 

This  sum  was  paid  to  the  prisoner  on  the  18th  March, 
and  the  transaction  appears  in  the  cash  book  as  follows  ; 
Contingent  (costs)  $7.70;  interest,  $72.08;  tax,  $282.54, 
instead  of  $482.54.  The  whole  was  carried  out  and  exten- 
ded in  the  total’s  column,  $362.32,  being  the  correct  total 
according  to  the  entries  actually  made  in  that  book.  The 
last  column  was  correctly  added  up  for  the  day,  according 
to  the  entries  actually  made  therein,  as  $4,520.32,  which 
sum  was  actually  accounted  for  and  paid  over  to  the 
treasurer,  whose  receipt  therefor  is  duly  entered  on  the 
page  thus  : 

“ Newark,  N.  J.  Received  of  Daniel  W.  Baker,  Esq., 
comptroller,  the  sum  of  forty-five  hundred  and  twenty-three 
dollars,  being  the  cash  receipts  of  the  day  as  per  his  state- 
ment, $4,520.32. 

“ W.  H.  Williams,  City  Treasurer .” 

It  is  alleged  that  the  entry  at  first  made  by  the  prisoner 
in  the  “ total  ” column  of  the  cash  book  opposite  the  other 
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three  entries  was  $562.32,  being  the  amount  actually 
received  by  him,  though  not  the  correct  total  of  the  actual 
entries,  but  that  he  altered  that  entry  by  changing  the 
figure  “ 5 ” into  the  figure  “ 3,”  thus  making  the  total 
$362.32,  instead  of  $562.32.  This  was  the  alleged  forgery. 

The  alteration,  if  made,  must  have  been  made  before  the 
addition  of  the  total’s  column  and  payment  of  the  amount 
over  to  the  treasurer,  as  there  is  no  alteration  in  the  addi- 
tion of  the  latter  column.  The  particular  sum  which  the 
prisoner  received  in  this  instance  was  included  in  a cheque 
for  a larger  sum  paid  by  the  tax  debtors,  and  was  actually 
deposited  in  the  bank,  but  by  means  of  the  false  entry  he 
was  enabled  it  is  said  to  retain  the  $200  not  credited,  out 
of  other  moneys  paid  in  cash  in  the  course  of  the  day. 

John  N.  Abell,  councillor  and  attorney-at-law,  described 
officially  as  prosecutor  of  the  Pleas  for  the  State  of  New 
J ersey,  in  and  for  the  county  of  Essex,  was  asked  whether 
such  an  entry  as  I have  described  was  forgery  by  the 
general  law  of  the  United  States.  He  said  (as  reported) 
that  there  was  no  general  law  of  the  United  States  with 
reference  to  forgery,  except  such  as  related  to  offences 
under  the  United  States  statutes,  but  that  under  the  laws 
of  New  Jersey,  though  there  was  no  decision  on  the  point, 
altering  an  entry  in  a book  of  public  accounts  for  the  pur- 
pose of  fraud,  was  in  his  opinion  forgery.  He  considered 
it  was  forgery,  both  under  the  common  and  statute  law  of 
the  State.  He  was  further  asked,  if,  as  a lawyer  and  an 
expert,  he  would  consider  that  a mere  wrong  addition  in  a 
book  of  account  would  constitute  forgery  ? He  answered  : 
“ A mere  wrong  addition,  no,  sir.  If  it  was  with  intent  to 
defraud,  I would  consider  it  under  another  statute  of  false- 
fication  of  books,  but  not  forgery.  But  when  books  are 
altered  and  figures  altered  in  a book,  and  that  added  up 
.according  to  the  alteration,  and  a man  puts  the  money  in 
his  pocket  and  defrauds  the  city,  I would  consider  that  a 
forgery.” 

Now  whatever  may  be  the  local  law  of  the  state  of  New 
Jersey  on  this  subject,  it  is  clear  from  the  case  of  Re  Wind- 
48 — VOL.  IX  O.P.R. 
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sor,  6 B.  & S.  522,  10  Cox  C.  C,  118,  and  other  cases, 
that  unless  the  facts  constitute  the  offence  of  forgery 
according  to  general  law  of  both  countries,  the  case  is  not 
within  the  treaty.  Cockburn,  C.  J.,  says : “ I think  the 
only  true  construction  to  be  put  upon  this  statute  is,  that 
the  terms  used  in  the  statute  to  specify  offences  in  respect 
of  which  criminals  are  to  be  surrendered  must  be  taken  to 
imply  offences  that  have  some  common  elements  in  the  legis- 
lation of  the  two  countries,  and  where  one  of  two  nations 
thinks  proper  to  make  that  an  offence  which  does  not  fall 
within  the  definition  of  an  offence  as  known  to  the  general 
law  of  either,  it  will  not  be  sufficient  to  bring  the  case 
within  the  statute.” 

The  statute  law  of  New  Jersey  does  not  appear  to  affect 
the  present  case.  Then  is  it  forgery  by  the  general  law  ? 

The  offence  is  defined  by  Mr.  Justice  Stephen  in  his 
Digest  of  the  Criminal  Law,  as  the  making  of  a false  docu- 
ment with  intent  to  defraud.  Two  of  the  definitions  given 
of  making  a false  document,  are  (a)  to  alter  a document 
without  authority  in  such  a manner  that  if  the  alteration 
had  been  authorized,  it  would  have  altered  the  effect  of 
the  document ; ( b ) to  make  a document  purporting  to  be 
what  in  fact  it  is  not.  In  3 Greenleaf  on  Evidence,  103, 
forgery  is  defined  and  described  as  “the  fraudulent  making 
or  alteration  of  a writing  to  the  prejudice  of  a man’s 
right.  It  may  be  committed  of  any  writing  which,  if 
general,  would  operate  as  the  foundation  of  another  man’s 
liability,  or  the  evidence  of  his  right.” 

In  The  State  v.  Young , 46  N.  H.  266,  it  was  held  not 
to  be  forgery  for  a merchant  to  alter  in  his  own  books  of 
account  the  charges  he  had  made  against  a customer,  and  I 
quote  the  following  observations  from  the  judgment  of  the 
Court : “ The  rule  seems  to  be  that  the  writing  or  instru- 
ment which  may  be  the  subject  of  forgery  must  generally 
be  the  act  of  another,  or  it  must  at  the  time  be  the  property 
of  another,  or  it  must  be  some  writing  or  instrument  under 
which  others  have  acquired  some  right,  or  have  become 
liable  in  a certain  way,  and  where  those  rights  and  liabili- 


RE  HALL. 


379 


ties  are  sought  to  be  affected  or  changed  by  their  alteration 
without  their  consent.” 

In  Re  Windsor,  already  quoted,  the  extradition  of  the 
prisoner  was  demanded  for  the  offence  of  forgery.  He  had 
been  paying  teller  in  a bank  in  New  York,  and  kept  a 
book  called  the  paying  teller’s  proof  book,  the  property  of 
the  bank,  but  the  entries  in  which  were  to  shew  his  own 
account.  He  stole  a sum  of  money,  and  in  order  to  conceal 
it  made  an  entry  in  this  book,  stating  on  his  own  behalf 
that  a certain  sum  in  specie  had  been  deposited  in  the 
vault,  whereas,  in  point  of  fact,  the  statement  was  wilfully 
and  fraudulently  false,  with  intention  to  conceal  and 
embezzle. 

Blackburn,  J.,  says  : “ But  though  he  was  guilty  of  that 
crime  and  embezzlement,  it  did  not  amount  to  forgery. 
Forgery  is  the  false  making  of  an  instrument  purporting 
to  be  that  which  it  is  not.  It  is  not  the  making  of  an 
instrument  which  purports  to  be  what  it  really  is,  but 
which  contains  false  statements.  Telling  a lie  does  not 
become  a forgery,  because  it  is  reduced  into  writing.  He 
has  not  made  any  statement  that  is  purported  to  be  made 
by  the  authority  of  any  person  on  behalf  of  that  person, 
but  a false  statement  falsely  stating  a fact  which  purports 
to  be  what  it  is.”  In  the  case  of  the  Queen  v.  Ritson,  L.  R. 
1 Cr.  C.  R.  200,  cited  by  Mr.  Fenton,  the  same  learned 
Judge  says  the  definition  in  Comyn’s  Digest,  title  Forgery 
A.  1 is  : “ Forgery  is  where  a man  fraudulently  writes  or 
publishes  a false  deed  or  writing  to  the  prejudice  of  the 
right  of  another,  not  making  an  instrument  which  is  false, 
which  would  not  be  forgery,  but  making  an  instrument 
which  purports  to  be  that  which  it  is  not.” 

In  that  case  it  was  held  to  be  forgery  to  make  a deed 
fraudulently  with  a false  date,  where  the  date  was  a 
material  part  of  the  deed,  although  it  was  in  fact  made  and 
executed  by  the  person  by  whom  it  purported  to  be  made 
executed.  There  the  date  was  the  essence  of  the  deed, 
which,  unless  executed  before  the  5th  May,  when  it  really 
was  executed,  would  not  have  conveyed  any  estate  in  the 
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land,  so  that  it  was  by  the  insertion  of  a false  date  made 
to  appear  that  which  it  was  not.  See  also  Reg.  v Smith, 
1 L.  & C.  168,  a case  of  forgery  by  making  false  entries  in 
a banker’s  pass  book  by  the  customer. 

If  the  account  with  forgery  of  which  the  prisoner  is 
charged  is  to  be  considered  as  his  own  account,  and  the 
statement  therein  statements  made  on  his  own  behalf,  I 
do  not  see  how  the  case  can  possibly  be  distinguished  from 
in  Re  Windsor,  6 B.  & S.  522,  and  the  entries,  though 
falsely  made  with  intent  to  defraud,  would  not  be  forgery, 
but  false  entries  only,  a written  lie,  but  nothing  more.  I 
do  not  think  the  sections  of  our  Forgery  Act,  32-33  Vic. 
ch.  19,  which  Mr.  Fenton  relied  on,  have  any  application. 

Section  26  enacts,  that  whoever  forges,  or  alters,  or  offers, 
or  utters,  &c.,  knowing,  &c.,  any  undertaking,  or  any 
account  book,  or  thing  written  or  capable  of  being  read 
with  intent  to  defraud,  is  guilty  of  felony. 

Section  45,  which  is  under  the  heading  “ as  to  cases  not 
otherwise  provided  for,”  enacts:  Whosoever  maliciously  and 
for  any  purpose  of  fraud  or  deceit  forges  any  document  or 
thing  written,  printed,  or  capable  of  being  read,  or  utters, 
&c.,  is  guilty  of  felony,  and  the  wilful  alteration  for  any 
purpose  of  fraud  or  deceit  of  any  such  document  or  thing, 
the  forging  of  which  is  made  penal  by  this  Act,  shall  be 
held  to  be  a forgery  thereof.” 

This  section  is  not,  nor  is  the  latter  part  of  section  26 
found  in  the  English  Act.  They  only  deal,  however,  with 
the  gravity  and  the  punishment  of  the  offence,  they  do  not 
make  that  to  be  forgery  which  was  not  so  before,  (Stephen’s 
General  View  of  the  Criminal  Law,  p.  141)  and  therefore 
I think  Mr.  Bethune’s  objection  that  if  the  case  came 
within  these  sections  as  regarded  the  description  of  the 
document  forged,  it  would  not;  be  within  the  extradition 
treaty  because  depending  upon  a subsequent  local  law,  is  not 
well  founded.  If  the  document  be  regarded  as  the  prisoner’s 
own  account,  it  appears  to  me  impossible  to  say  that  the 
correction  of  a wrong  addition  of  the  account,  even  though 
it  be  done  for  the  purpose  of  carrying  out  a fraud,  or  any 
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alteration  therein  while  in  his  own  possession,  is  such  an 
alteration  as  the  45th  section  provides  for.  It  would  still 
be  no  more  than  a false  entry.  The  alteration  the  section 
refers  to  is  an  alteration  of  some  complete  account  or  book 
or  paper  in  which  others  have  acquired  rights,  and  which 
but  for  such  alteration  would  be  effectual  and  complete  in 
itself,  but  not  a change  made  in  the  course  of  making  up 
such  account  or  books,  &c.  From  the  case  already  referred 
to  of  the  State  v.  Young,  46  N.  H.  266,  I make  the  following 
extract  bearing  on  this  point:  “ We  think  it  plain  that  a 
man  cannot  falsely  make  or  falsely  alter  his  own  account 
against  another  while  in  his  own  books  and  in  his  own 
possession,  and  before  any  settlement  and  adjustment  of 
the  same  whereby  any  person  has  acquired  any  interest  or 
right  to  the  same  as  evidence  or  otherwise  so  as  to  make 
it  forgery.  He  may  make  false  charges  in  his  book,  or  he 
may  alter  charges  in  his  book  so  as  to  make  it  more  true 
or  more  false  so  far  as  the  contents  of  the  charges  are, 
but  still  it  is  his  own  account,  just  what  it  purports  to  be ; 
it  is  his  own  property  in  which  no  one  has  acquired  any 
right  or  interest;  it  is  his  own  true  writing  just  as  much 
if  the  charge  were  false  as  if  it  were  true.  The  character 
of  the  writing  as  being  false  or  fictitious  instead  of  genuine, 
is  not  altered  by  the  truth  or  falsity  of  the  statement  it 
contains.” 

I have,  however,  with  some  hesitation  arrived  at  the* 
conclusion  that  this  case  is  distinguishable  from  re  Windsor, 
on  the  ground  that  the  book  in  which  the  prisoner 
made  the  entry  and  alteration  in  question  was  not  his  book,, 
but  was  that  of  the  comptroller,  and  the  entries  therein 
were  and  appeared  to  be  those  of  the  latter.  Whereas,  in 
re  Windsor,  the  proof  book  in  which  the  teller  made  his- 
entries,  although  the  property  of  the  bank,  yet  professed  to- 
contain  the  teller’s  own  account,  and  to  be  his  individual 
statement  of  the  moneys  received  by  him,  so  that  all  false 
entries  therein  were,  as  has  been  said,  his  mere  false  state- 
ments and  not  forgeries.  Here  the  account,  though  actually 
entered  by  the  prisoner,  purports  to  be  the  comptroller’s- 
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account  and  to  be  his  statement,  and  is  so  described  in  the 
treasurer’s  receipt.  An  entry  was  made  therein  of  the 
$562.32,  a sum  actually  received  in  the  comptroller’s  office. 
Had  it  been  allowed  to  remain,  although  an  incorrect 
addition  of  the  other  entries  on  the  same  line,  the  prisoner 
could  not  have  carried  out  his  fraudulent  design,  because 
the  sum  which  he  abstracted  must  then  have  been  added 
to  the  total  and  paid  over  to  the  treasurer.  That  entry 
was,  however  altered  by  the  prisoner  with  intent  to  defraud, 
so  as  to  make  it  appear  as  a statement  by  the  comptroller 
of  the  receipt  of  $362.32,  instead  of  $562.32. 

If  the  case  be  looked  at  in  this  way,  it  appears  to 
contain  all  the  elements  of  forgery  according  to  the  defini- 
tions I have  referred  to,  and  if  in  any  view  of  the  case  the 
charge  may  be  possibly  sustained,  the  prisoner  should  be 
extradited  for  trial  in  his  own  country. 

The  motion  for  the  prisoner’s  discharge  is  therefore 
denied  ; and  he  must  be  remanded  for  extradition  under 
warrant  of  the  learned  Judge  of  the  County  Court. 

Prisoner  remanded  (a). 


(a)  The  prisoner  obtained  another  writ  of  habeas  corpus,  returnable 
before  the  Divisional  Court  of  the  Chancery  Division  of  the  High  Court. 
On  motion  for  his  discharge,  it  was  held  that  the  offence  was  forgery,  and 
the  prisoner  was  remanded.  On  appeal  from  that  judgment,  the  Court  of 
Appeal  were  equally  divided,  the  result  being  that  he  was  again  remanded. 
See  Re  Hall,  8 Ont.  App.  R.  31.  Subsequently  he  obtained  a third  writ 
from  Cameron,  J.,  returnable  before  the  Divisional  Court  of  the  Common 
Pleas  Division,  which  writ  was,  after  argument,  quashed,  as  having  been 
improvidently  issued.  See  Re  Hall,  32  C.  P.,  and  from  that  decision 
another  appeal  was  brought  and  dismissed. 


FORRESTER  V.  THRASHER. 


383 


Forrester  y.  Thrasher. 

Breach  of  promise  of  marriage — Judgment — Debt — Personal  wrong. 

A judgment  in  an  action  for  breach  of  promise  of  marriage,  is  not  a debt 
due  as  damages  for  a personal  wrong,  and  a discharge  in  insolvency  is 
therefore  a bar  to  it. 

Such  discharge  cannot  be  attacked  on  a summary  application,  on  the 
ground  that  the  debtor  had  no  estate  to  assign.  The  question  must  be 
raised  in  some  suit  properly  framed,  not  on  motion. 

Thomas  v.  Hall,  6 P.  R.  172,  and  Parke  v.  Day,  24  0.  P.  619,  com- 
mented upon. 

[February  1,  1882. — Master  in  Chambers.'] 
[March  10,  1882 .—Osier,  J.] 

On  the  18th  August,  1866,  the  plaintiff  recovered  judg- 
ment against  the  defendant  in  an  action  for  breach  of 
promise  of  marriage.  On  the  same  day  the  defendant  was 
arrested  on  a writ  of  capias  ad  satisfaciendum,  issued  upon 
the  said  judgment,  and  imprisoned  in  the  common  gaol  of 
Belleville,  and  was  subsequently  discharged  from  custody, 
under  sections  7 and  8 of  eh.  26,  C.  S.  U.  0.  On  the  24th 
October,  1866,  the  defendant  made  an  assignment  of  his 
estate  and  effects  to  George  Dean  Dickson,  Esquire,  of  the 
town  of  Belleville,  in  the  county  of  Hastings,  an  official 
assignee  under  the  Insolvent  Act  of  1864,  and  the  amending 
Act,  29  Vic.  ch.  98,  and  subsequently,  on  the  6th  December, 
1867,  he  obtained  his  discharge  in  insolvency,  under  the 
Insolvent  Act  of  1864. 

The  plaintiff’s  claim  on  her  judgment  and  a judgment 
recovered  by  one  Benninger  against  the  defendant  in  an 
action  for  the  seduction  of  the  plaintiff,  his  servant,  were 
the  only  debts  or  claims  mentioned  in  the  defendant’s 
schedule  of  liabilities,  and  the  defendant  had  no  assets  or 
estate  of  any  kind  or  description  to  assign. 

The  defendant  was  not,  at  the  time  of  his  insolvency,  a 
trader,  and  described  himself,  in  the  petition  filed  by  him 
for  his  discharge,  as  a non-trader. 

No  proceedings  were  taken  by  the  plaintiff  to  oppose 
the  defendant’s  discharge  in  insolvency,  and  nothing  was 
done  upon  the  judgment  in  this  cause  after  the  defendant’s 
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discharge  from  arrest  until  the  28th  day  of  January,  1882, 
when  the  ca.  sa.  was  filed  in  the  office  of  the  deputy  registrar 
of  the  High  Court  of  Justice  at  Belleville,  and  writs  of 
execution  against  the  goods  and  lands  of  the  defendant 
were  issued,  and  certain  goods  and  chattels  of  his  vrere 
seized  and  taken  in  execution  by  the  sheriff' of  the  county 
of  Hastings,  on  the  31st  of  January ; and  on  the  6th  day 
of  February.,  the  defendant  gave  notice  to  the  plaintiff, 
that  a motion  would  be  made  before  the  Master  in  Cham- 
bers, on  the  9 th  day  of  February,  for  on  order  to  set  aside 
with  costs  the  said  writs  against  goods  and  lands,  on  the 
following  grounds : — 

1.  The  judgment  on  which  they  were  issued  was  entered 
up  more  than  fifteen  years  before  the  said  writs  were  issued, 
and  had  not  been  revived. 

2.  The  plaintiff  elected  to  have  execution  of  the  judg- 
ment against  the  person  instead  of  the  goods  of  the  defen- 
dant, and  caused  him  to  be  arrested  on  a writ  of  capias  ad 
satisfaciendum,  under  which  he  remained  in  custody  until 
discharged  in  due  course  of  law. 

3.  Subsequent  to  the  recovery  of  the  said  judgment  and 
prior  to  the  issue  of  the  said  writs  of  fieri  facias,  the  defen- 
dant made  an  assignment  in  insolvency  for  the  benefit  of 
his  creditors  and  duly  obtained  his  discharge  in  insolvency. 

The  said  motion,  after  several  enlargements,  came  on  to 
be  heard  before  the  learned  Master  in  Chambers  on  the  1st 
of  March,  1882. 

Clute,  for  the  defendant. 

Holman,  for  the  plaintiff. 

The  Master  in  Chambers. — Motion  to  set  aside  the 
writ  of  fi.  fa. 

As  to  the  first  two  points  I am  against  the  defendant, 
not  only  for  the  reasons  given  in  Benninger  v.  Thrasher, 
{ante  p.  206,)  but  for  the  reason  given  that  there  is  really 
no  evidence  to  shew  that  there  was  not  an  order  of  Court  or 
Judge’s  order  authorizing  the  issue  of  the  fi.  fa.  under  Rule 
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356.  My  recollection  of  the  former  case  is,  that  there  was 
a defect  of  such  evidence  there  too — but  it  was  not  dwelt 
upon. 

As  to  the  discharge  in  insolvency,  there  are  two  answers 
by  the  plaintiff,  one  that  the  recovery  by  the  plaintiff  is  for 
damages  for  a personal  wrong  under  the  5 th  sub-sec.  of  sec. 
9 of  the  Insolvent  Act  of  1861,  and  therefore  that  the 
certificate  is  not  a discharge;  the  other,  that  the  assignment 
was  not  real  but  a mere  sham,  and  that  all  the  proceedings 
in  the  Insolvent  Court  were  coram  non  judice.  It  would 
be  more  logical  to  reverse  the  order  of  these  objections. 

I am  not  prepared  to  say  that  the  recovery  is  for  a per- 
sonal wrong  under  the  5th  sub-sec.  I believe  that  if  the 
situation  were  reversed  and  the  insolvent  had  had  to  com- 
plain of  a breach  of  promise  of  marriage,  that  that  cause  of 
action  would  not  have  passed  to  his  assignee,  but  I cannot 
see  that  that  is  a test.  The  exception  in  the  5th  sub-sec. 
is  a penalty  and  punishment  inflicted  on  the  insolvent  for 
his  wrongful  act,  and  I do  not  see  that  a breach  of  promise 
of  marriage  is  any  more  a wrongful  act,  necessarily,  than 
the  breach  of  any  other  contract.  Seduction  in  the  former 
case  was  held  to  be  such  wrongful  act,  but  breach  of 
promise  stands  on  a very  different  gronnd. 

And  that  brings  me  to  the  question  whether  the  proceed- 
ings in  insolvency  are  not  altogether  void.  I think  they 
are  void,  as  a most  palpable  fraud  upon  the  act.  They 
seem  to  have  been  instituted  upon  the  idea  that  the  act 
was  intended  not  for  the  benefit  of  creditors  but  to  enable 
debtors  to  avoid  their  liabilities ; but  that  was  not  the 
intention. 

The  preamble  of  the  Act  is  as  follows : “ Whereas  it  is 
expedient  that  provision  be  made  for  the  settlement  of  the 
estates  of  insolvent  debtors , for  giving  effect  to  arrange- 
ments between  them  and  their  creditors,  and  for  the  pun- 
ishment of  fraud.”  And  then  it  is  enacted,  Sec.  2,  that  any 
person  unable  to  meet  his  engagements,  and  desirous  of 
making  an  assignment  of  his  estate , or  who  is  required  so 
to  do  as  in  the  Act  mentioned,  may  call  a meeting  of  his 
49 — VOL.  IX  O.P.R. 
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creditors  and  exhibit  a statement  in  detail  of  his  creditors, 
in  which  much  particularity  is  specified,  and  also  a state- 
ment showing  the  amount  and  nature  of  all  his  assets ; 
and  thereafter  the  insolvent  shall  make  an  assignment  of 
his  estate  and  effects  to  his  assignee.  Sub-section  6 gives 
a form  in  which  the  assignment  may  be,  and  continues, 
that  no  particular  description  or  detail  of  the  property  or 
effects  assigned  need  be  inserted  in  such  assignment  deed. 
Sub-section  7 enacts  the  effect  of  the  assignment  to  be  to  vest 
in  the  assignee  the  books  of  account,  papers,  and  documents 
relating  to  his  business,  and  all  moneys  and  negotiable 
papers,  and  generally  all  his  real  and  personal  estate  and 
effects  which  he  has  or  may  become  entitled  to  before  his 
discharge,  excepting  only  such  as  are  exempt  from  seizure 
and  sale  under  execution.  Upon  that  it  became  the  duty 
of  the  assignee  to  give  a notice  to  the  creditors  of  the  fact 
that  the  insolvent  had  made  an  assignment  of  all  his  estate 
and  effects  under  the  Act,  and  calling  upon  the  creditors  for 
their  claims.  And  then  the  Act  no  doubt  goes  on  to  enact 
that  such  an  insolvent,  if  all  be  right  on  his  part,  may 
obtain  his  discharge  in  the  due  course  of  the  proceedings. 

The  facts  in  this  case  are  that  the  insolvent  owTed  two 
debts,  one  on  a judgment  obtained  against  him  for  the 
seduction  of  the  plaintiff,  the  other  on  this  judgment  for  a 
breach  of  promise  of  marriage  to  the  plaintiff".  He  had  no 
other  creditors.  He  had  no  estate  whatever.  That  he 
swore  to  in  the  insolvent  proceedings,  and  his  assignment 
conveyed  nothing  whatever.  He  was  not  “desirous  of  mak- 
ing an  assignment  of  his  estate ,”  in  the  terms  of  the  Act, 
nor  was  he  required  to  do  so.  His  desire  was  to  obtain  a 
discharge  from  his  liabilities,  and  he  went  through  the 
forms  of  the  statute,  which  were  provided  for  the  case  of  a 
man  who  had  an  estate  to  assign — provided  for  the  settle- 
ment of  the  estates  of  insolvents — in  the  hope  that  it  might 
put  him  in  a position  to  obtain  a discharge  from  his  cred- 
itors, though  the  assignment  conveyed  nothing  whatever. 
No  case  could  possibly  arise  to  bring  out  the  point  under 
the  statute  more  clearly.  For  there  is  no  pretence  of  any 
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property  or  right  whatever  conveyed.  He  evidently  thought 
that  the  Act  was  entirely  for  the  convenience  of  men  wdio 
wished  to  rid  themselves  of  their  creditors  without  paying 
them.  Whereas  the  discharge  of  the  debtor  is  only  an 
incident  to  insolvency  proceedings,  where  the  insolvent  had 
acted  honestly.  Guarding  the  rights  of  creditors  is  the 
principal  object  of  the  Act.  And  how  this  fraudulent  and 
simulated  assignment , which  'purposely  conveyed  nothing , 
could  give  jurisdiction  to  the  Insolvent  Court  under  the 
Act,  is  quite  beyond  my  ability  to  understand.  I have  not 
sufficient  respect  for  forms  perhaps.  I think  they  are 
nothing  where  the  substance  they  were  meant  to  contain 
is  wanting.  The  defendant  got  his  certificate  on  parch- 
ment, very  substantial  and  regular  looking,  if  any  one 
wishes  to  be  deceived  by  it.  To  me  it  seems  as  worthless 
as  his  assignment.  To  ordinary  apprehension  the  effect 
seems  the  same  if  there  be  no  estate,  as  if  there  were 
no  form  of  assignment.  The  law  is  not  a sham. 

There  has  been  discussion  on  this  point,  and  there  is  not 
wanting  difference  of  opinion.  I rely  upon  the  judgment 
of  Mr.  Justice  Gwynne,  in  Thomas  v.  Hall,  6 P.  ft.  172,  as 
upholding  the  true  principle,  in  which  he  expressly  held 
that  an  assignment  made  by  a person  with  no  assets  for 
the  assignment  to  take  effect  on,  and  for  the  purpose  of 
defeating  a creditor  who  was  at  the  time  suing  such  person, 
is  fraudulent,  and  a discharge  in  such  insolvency  proceed- 
ings is  void.  Mr.  Justice  Gwynne,  in  his  judgment,  cites 
the  language  of  Lord  West  bury,  in  Ex  parte  Morrison  re 
Clunn  10  Jur.  N.  S.  787,  in  a case  where  just  the  same 
attempt  was  made  as  is  made  here.  The  Lord  Chancellor 
says : “ This  is  a fraudulent  attempt  to  accomplish,”  &c. 
(giving  the  judgment  of  Lord  Westbury,  10  Jur.  N.  S.  788.) 

I discharge  this  motion  with  costs,  and  I cannot  help 
further  referring  to  the  language  of  Mr.  Justice  Gwynne  in 
the  last  paragraph  of  his  judgment  in  Thomas  v.  Hall,  6 
P.  R.  175. 

The  defendant  appealed,  and  the  appeal  was  argued  by 
the  same  counsel  on  the  10th  March,  1882. 
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Osler,  J. — I agree  with  the  learned  Master  in  Cham- 
bers that  the  judgment  in  an  action  for  breach  of  promise 
of  marriage  is  not  a debt  due  as  damages  for  a personal 
wrong.  That  expression  as  used  in  sec.  9 sub. -sec.  5 of  the 
Insolvent  Act  of  1864  refers  to  wrongs  as  distinguished  in 
the  first  place  from  contracts,  and  secondly  to  wrongs  to 
the  person  as  distinguished  from  those  to  property. 

u Personal  actions/’  says  Blackstone,  “ are  such  whereby  a 
man  claims  a debt,  or  personal  duty,  or  damages  in  lieu 
thereof ; and,  likewise,  whereby  a man  claims  satisfaction 
in  damages  for  some  injury  done  to  his  person  or  property. 
The  former  are  said  to  be  founded  on  contracts,  the  latter 
upon  torts  or  wrongs.”  Blackstone’ s Com.  by  Kerr,  pp.  117, 
119.  See  also  Hall  v.  Wriglit,  E.  B.  & E.  746,  where  this 
action  received  a good  deal  of  discussion.  I look  upon 
the  expression  as  being  used  in  its  technical  or  legal,  and 
not  in  its  secondary  sense. 

The  judgment  in  question  is,  therefore,  barred  by  the 
order  of  discharge,  unless  the  latter  can  be  attacked  on  a 
summary  application. 

The  case  of  Parke  v.  Day,  24  C.  P.  619,  is  expressly  in 
point.  Mr.  Justice  Gwynne  there  says,  speaking  of  an 
assignment  under  the  Act  of  1864,  by  a debtor  who 
assigned  no  assets  whatever,  and  whose  assignee  received 
none  during  the  proceedings.  “ The  assignment  itself 
not  having  been  ipso  facto  void,  the  jurisdiction  of  the 
Court  attached,  so  that  the  granting  or  refusing  a dis- 
charge in  such  a case  is  a question  not  of  jurisdiction 
so  much  as  the  exercise  of  a legal  discretion,  and,  if  not 
appealed,  it  may  be  found  very  difficult,  if  not  impossible, 
after  the  time  for  appeal  has  elapsed,  to  call  it  in  ques- 
tion, except  it  be  assailable  upon  the  ground  of  having 
been  obtained  by  fraud.  But  that  is  a question,  namely: 
what,  in  such  a case,  will  constitute  fraud  in  law  or  in 
fact  so  as  to  avoid  a discharge  executed  in  fact — which 
must  be  raised  by  some  suit  upon  a record  properly  framed 
for  that  purpose,  and  not  on  a motion.” 

This  is  a judgment  of  the  full  Court,  and  is  the  deliberate- 
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opinion,  moreover,  of  the  learned  Judge  on  whose  views,  as 
expressed  in  Thomas  v.  Hall,  6 P.  R.  172,  the  Master  in 
Chambers  has  acted,  as  to  the  proper  manner  in  which  to 
question  the  discharge. 

The  case  is  not  referred  to  by  the  learned  Master  in  his 
forcibly  expressed  judgment,  and  the  plaintiffs,  on  the 
argument  of  the  appeal,  endeavoured  to  distinguish  it  from 
Thomas  v.  Hall,  urging  that  it  might  have  been  decided  on 
the  ground  that  the  plaintiffs  were  held  to  be  precluded 
from  objecting  to  the  discharge  because  they  had  consented 
to  the  deed  of  assignment.  But  it  is  plain  that  is  not 
the  ground  of  the  decision,  which  is  to  be  found,  and  found 
only,  in  the  passage  I have  quoted  and  another,  in  which 
the  learned  Judge  further  says  : “ It  cannot  be  imagined, 
because  I adhere  to  the  opinion  I expressed  in  Thomas  v. 
Hall,  that  nine  years  after,  or  at  any  distance  of  time  after, 
a discharge  in  insolvency,  which  had  not  been  appealed, 
had  been  granted  by  the  Judge  in  whom  the  statute  con- 
fides this  jurisdiction,  I should,  upon  motion,  treat  that 
decision,  so  unappealed,  as  void.” 

Following  this  decision  of  the  full  Court,  T am  bound  to 
hold  that  the  defendant  is  entitled  to  be  placed  in  such  a 
position  that  he  can  take  the  opinion,  if  necessary,  of  the 
highest  Court  of  Appeal  on  this  question,  which  is  one  of 
considerable  importance,  and  by  no  means  confined  to  the 
parties  in  this  particular  case. 

The  order  of  the  Master  in  Chambers  must,  therefore,  be 
reversed,  and  the  writs  of  fi.  fa.  goods,  &c.,  set  aside,  with 
costs.  See  also,  Rooney  v.  Lyons,  2 App.  R.  53.  (a) 


(a)  On  appeal  to  the  full  Court  this  judgment  was  affirmed  ; 2 0.  R.  38. 
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Sheriff— Fees — Poundage — Rule  447,  0.  J.  A. — R.  S.  O.  eh.  66. 

An  execution  and  the  judgment  under  which  it  issued,  was  set  aside  on 
the  ground  of  irregularity  in  obtaining  the  judgment. 

Held,  that  the  plaintiff  was  not  entitled  to  have  the  sheriff’s  bill  against 
him  taxed  under  sec.  48,  R.  S.  0.  ch.  66,  as  the  setting  aside  of  the 
execution  was  not  a ' 4 settlement  by  payment,  levy,  or  otherwise,  ” 
within  the  meaning  of  the  Act,  or  under  sec.  47,  as  the  plaintiff  was 
not  a “person  liable  on  any  execution.” 

Held , however,  that  a sheriff,  as  an  officer  of  the  Court  claiming  fees  by 
virtue  of  its  process,  is  so  far  within  its  jurisdiction  that  his  bill  may  be 
taxed  under  Rule  447,  0.  J.  A. 

Held , also,  that  this  case  under  the  facts  stated  below  came  within  the 
provisions  of  sec.  45  R.  S.  0.  ch.  66,  and  that  therefore  the  sheriff  was 
entitled  to  poundage. 

Per  Cameron,  J.— That  the  item  of  $6  for  taking  stock  was  improperly 
allowed,  not  being  incurred  in  the  care  and  removal  of  the  property, 
within  the  tariff. 

[June  6,  1882.  — Cameron,  J.] 

This  is  an  application,  on  notice  of  motion,  to  reduce  the 
costs  or  fees  taxed  by  the  Local  Registrar  at  Whitby  to 
the  Sheriff  of  the  County  of  Ontario  on  an  execution  in 
the  cause  issued  by  the  plaintiff  against  the  defendants’ 
goods  and  chattels,  endorsed  to  levy. $488.86,  which  execu- 
tion, together  with  the  judgment  under  which  the  same 
was  issued,  was  set  aside  for  irregularity,  the  judgment 
having  been  signed  upon  the  order  of  a Judge  in  Chambers 
instead  of  a rule  of  Court. 

The  plaintiff  under  chap.  66,  R.  S.  O.,  sec.  48,  applied  to 
the  local  registrar  at  Whitby  to  have  the  bill  rendered  by 
the  sheriff  taxed,  and  the  local  registrar  taxed  it,  reducing 
the  amount  from  $65.18  to  $54.63.  Among  the  items  al- 


lowed on  taxation  were  the  following  : 

2.  Schedule  of  goods $ 5 55 

8.  Expenses  taking  stock ...  6 00 

13.  Retaining  and  care  of  goods  in  lieu 

of  poundage  10  00 

These  items  the  plaintiff  contended  were  improperly 


taxed  and  allowed  to  the  Sheriff,  and  he  applied  by  way 
of  appeal  to  a Judge  sitting  in  Chambers  to  reduce  the 
bill  to  such  amount  as  should  appear  just  under  sec.  52". 
of  the  above  mentioned  Act. 
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It  appeared  in  the  affidavits  and  papers  filed  that  the 
sheriff  had  been  urged  by  the  plaintiff1  to  prompt  action — 
that  he  waited  at  the  post  office  till  1 1 o’clock  at  night  to 
receive  the  writ,  and  despatched  an  officer  to  make  seizure 
of  the  defendants’  goods  at  5 o’clock  in  the  morning,  as  the 
defendants  were  disposing  of  their  goods  by  auction,  and 
prompt  action  was  necessary ; that  a stock  of  goods  was 
seized  valued  at  $790.01  ; that  a man  was  kept  in  posses- 
sion of  the  goods  for  16  days,  until  the  sheriff  was  directed 
to  withdraw  from  possession,  after  the  writ  was  set  aside  ; 
and  that  two  journeys  had  to  be  made  to  the  defendant’s 
place  of  business  in  connection  with  the  seizure  ; that  the 
sheriff  employed  one  of  the  defendants  to  assist  in  taking 
stock,  and  paid  him  $4  for  his  services,  and  to  the  deputy 
sheriff  for  the  same  services  $2,  making  the  $6  charged  for 
taking  stock. 

On  the  motion  Caswell,  for  the  plaintiff*,  contended 
that  the  sheriff  was  not  entitled  to  both  items,  Nos.  2 and  8, 
and  from  the  sheriff’s  affidavit  and  inventory  of  goods  pro- 
duced he  was  satisfied  item  No.  2 was  not  an  excessive 
charge,  so  he  withdrew  his  objection  to  that,  but  submitted 
the  charge  for  taking  stock  should  be  disallowed  ; and  he 
contended  that  where  an  execution  is  set  aside  the  sheriff 
is  not  entitled  to  poundage  or  any  allowance  in  lieu  there- 
of, as  poundage  is  only  allowable  under  section  45  when 
satisfaction  of  the  execution  has  been  obtained  in  some 
way  after  seizure  of  the  goods  ; and  the  words  “ or  from 
some  other  cause  no  money  is  actually  made  by  the  sheriff* 
on  or  by  force  of  the  execution,”  refer  to  some  cause  in  the 
nature  of  a satisfaction  or  settlement  of  the  claim. 

Holman,  contra,  contended  that  the  application  must 
fail,  as  under  the  circumstances  a Judge  in  Chambers  had 
no  jurisdiction  to  review  the  taxation,  as  the  plaintiff 
had  not  given  to  the  sheriff  his  objections  in  writing  to  the 
items  allowed  and  applied  to  the  local  registrar  to  review 
his  decision,  as  required  by  Rule  447  0.  J.  A.,  and  under 
Rule  449  unless  this  was  done  the  taxation  of  the  local 
registrar  was  final  and  conclusive. 
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On  the  merits  he  contended  the  charges  were  reasonable 
and  properly  allowed,  and  as  to  the  charge  of  $10  for 
poundage  the  local  registrar  had  no  discretion  to  interfere 
with  that;  that  primd  facie  the  sheriff  was  entitled  to 
poundage,  and  he  could  not  be  deprived  of  it  except  under 
an  order  of  a J udge  on  a special  application  for  the  pur- 
pose, under  section  45  of  ch.  66,  R iS.  0.  ; Brockville  and 
Ottawa  Railway  Co.  v.  Canada  Central  Railway  Co 7 
P.  R 372. 

Caswell , in  reply,  contended  that  the  provisions  of  the 
O.  J.  A.  did  not  apply,  as  the  practice  was  entirely  gov- 
erned by  the  provisions  of  the  Act,  chap.  66,  R S.  O. 
sec.  52  whereof  enacts  that  any  party  dissatisfied  with  the 
taxation  may  appeal  to  the  Court  or  a Judge  of  the  Court 
for  a revision  of  such  taxation  “ as  in  ordinary  cases,”  the 
words  in  ordinary  cases  meaning  merely  that  the  form  or 
manner  of  application  should  be  the  same  as  applications 
to  a Judge  or  the  Court  in  ordinary  cases  ; and  under  any 
circumstances  the  application  against  the  allowance  of 
poundage  was  properly  made  direct  to  a Judge  under  sec- 
tion 47,  if  not  under  section  52. 

Cameron,  J. — The  plaintiff’s  right  to  apply  to  have  a revi- 
sion of  the  taxation  of  a sheriff’s  bill  does  not  in  my  opinion 
come  within  chap.  66,  R S.  0.,  at  all.  By  section  48  of  that 
Act  it  is  enacted  “ Upon  the  settlement  of  an  execution, 
either  in  whole  or  in  part,  by  'payment , levy , or  otherwise, 
the  sheriff  or  officer  claiming  any  fees,  poundage,  incidental 
expenses,  or  remuneration,  which  have  not  been  taxed,  shall 
upon  being  required  by  either  plaintiff  or  defendant  * * 

and  on  payment  or  tender  of  the  expenses  of  such  taxation, 
and  the  further  sum  of  twenty-five  cents  for  the  copy  of 
his  bill  in  detail  (which  he  shall  be  bound  to  render),  have 
his  fees,  poundage,  incidental  expenses,  or  remuneration,  as 
the  case  may  be,  taxed  by  the  clerk  or  the  deputy  clerk  of 
the  Crown  of  the  county  wherein  such  sheriff  keeps  his 
office.”  The  execution  in  this  case  was  not  settled  either 
in  the  whole  or  part  by  payment  or  levy — which  means 
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realization  of  the  amount  out  of  the  effects  of  the  person 
against  whom  issued — or  otherwise.  The  word  “otherwise” 
means  some  kind  of  actual  settlement  between  the  parties 
whereby  enforced  satisfaction  may  be  avoided,  and  will  not 
embrace  a setting  aside  of  the  writ,  which,  though  a very 
effectual  ending  of  the  execution,  is  not  by  any  means  a 
settlement  of  it.  The  plaintiff  in  this  case,  if  I am  right  in 
the  view  thus  presented,  had  not  a right  to  have  the  sher- 
iff’s bill  taxed  under  this  provision,  and  consequently  not 
the  right  of  appeal  from  the  taxation  given  by  section  52. 
Nor  in  my  opinion  is  he  within  section  47,  which  applies 
only  to  persons  against  whom  a sheriff  by  virtue  of  a writ 
in  his  hands  is  entitled  to  enforce  payment  of  his  fees  by 
means  of  the  execution  itself,  a person  “ liable  on  any  exe- 
cution” in  that  section  being  a person  against  whom  it  may 
be  enforced. 

But  I think  the  sheriff,  as  an  officer  of  the  Court 
claiming  fees  by  virtue  of  the  process  of  the  Court,  is  so 
far  within  the  jurisdiction  of  the  Court,  that  his  bill 
or  charges  for  fees  may  be  taxed  by  the  proper  officer  of 
the  Court,  in  which  case  the  ordinary  practice  of  reviewing 
such  taxation  would  apply ; and  therefore  the  case  is  brought 
within  Buie  447  of  the  Judicature  Act,  and  the  plaintiff’s 
application  must  fail  on  this  ground  upon  all  the  items  ex- 
cept as  to  the  claim  for  poundage,  which  comes  within 
section  45.  That  section  provides : In  case  the  personal 
estate  of  a defendant  in  an  execution  “ is  seized  or  advertised 
on  or  under  an  execution,  but  not  sold  by  reason  of  satis- 
faction having  been  otherwise  obtained,  or  from  some  other 
cause,  and  no  money  is  actually  made  by  the  sheriff  on  or 
by  force  of  such  execution,  the  sheriff  shall  be  entitled  to 
the  fees  and  expenses  of  execution  and  poundage  only  on 
the  value  of  the  property  seized  not  exceeding  the  amount 
endorsed  on  the  writ ; or  such  less  sum  as  a Judge  of  the 
Court  out  of  which  the  writ  issued  may  deem  reasonable 
under  the  circumstances  of  the  case.” 

Under  this  section  as  no  money  was  made  by  the 
sheriff  for  a cause  within  the  provision  of  the  clause, 
50 — VOL.  IX  O.P.R. 
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without  default  on  his  part,  I think  he  was  entitled 
to  his  full  poundage  and  fees  and  expenses  of  execu- 
tion unless  deprived  thereof  by  an  order  of  a Judge,, 
as  he  did  all  that  he  was  required  to  do  under  sec- 
tion 45  to  entitle  him  to  such  poundage,  fees  and  ex- 
penses of  execution,  and  the  objection  raised  by  Mr.  Caswell 
to  his  right  to  poundage  that  the  writ  was  set  aside,  is  not 
entitled  to  prevail.  In  Rawstone  v.  Wilkinson,  4 M.  & S., 
255,  it  was  held,  where  the  sheriff  had  levied  money  under 
execution  which  was  afterwards  set  aside  and  the  money 
paid  back,  he  was  entitled  to  recover  his  fees  and  poundage 
in  an  action  of  debt  under  29  Eliz.,  chap.  4,  against  the 
plaintiffs  in  the  execution.  The  Court  said,  “ The  execu- 
tion being  irregular  was  owing  to  the  fault  of  the  defend- 
ants, and  not  of  the  sheriff,  and  therefore  he  shall  not  be 
deprived  of  his  poundage  on  that  account.” 

The  learned  local  registrar  seems  to  have  taxed  the  sher- 
iff’s bill  with  much  care  and  sound  discretion,  and  has  stated 
his  reasons  for  allowing  each  item  with  much  clearness  and 
force,  but  I think  he  erred  in  allowing  the  item  of  $6  for 
taking  stock.  The  provision  in  the  tariff  of  fees  (at  common 
law  the  sheriff  had  no  fees)  is  as  follows  : Poundage  on  exe- 
cutions, and  attachments  in  the  nature  of  executions,  where 
the  sum  made  shall  not  exceed  £100,  five  per  cent.  ; where 
it  exceeds  £100  and  is  less  than  £1,000,  five  per  cent  for 
the  first  £100,  and  2J  per  cent,  for  residue  ; over  £1,000,  1 J 
per  cent.,  on  whatever  exceeds  £1,000  in  addition  to  the 
poundage  allowed  up  to  £1,000,  in  lieu  of  all  fees  and 
charges  for  services  and  disbursements,  except  mileage  in 
going  to  seize  and  disbursements  for  advertising,  and  ex- 
cept disbursements  necessarily  incurred,  in  the  care  and 
removal  of  the  property  in  cases  exceeding  £1,000  to  be 
allowed  by  the  Master  in  his  discretion.”  The  local  registrar 
treated  the  taking  of  stock  as  coming  within  the  words 
care  and  removal  of  property,”  but  clearly  those  words, 
have  an  entirely  different  import.  They  were  intended  to 
apply  where  cattle  had  to  be  provided  with  food,  or  provision 
had  to  be  made  to  protect  goods  from  damage  by  storm  or 
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otherwise,  and  to  the  expense  incurred  for  teams  in  remov- 
ing goods  from  the  place  of  seizure  to  a place  of  safety.  A 
schedule  could  not  be  made  properly  without  to  some  ex- 
tent taking  stock,  and  the  fee  allowed  for  the  schedule  was 
intended  to  cover  and  include  the  expense  of  taking  stock 
or  enumerating  the  different  articles  seized.  This  charge* 
ought  not  to  have  been  allowed,  and  if  the  matter  were 
properly  before  me  I would  disallow  it. 

I think  the  allowance  of  double  mileage  was  also  not 
warranted  by  the  tariff,  but  the  sheriff  was  fully  en- 
titled to  the  sum  claimed  by  him  as  poundage ; and 
certainly,  considering  the  services  rendered  and  the 
responsibility  incurred,  his  actual  fees  (that  is,  the  fees 
he  *will  retain  for  his  own  use)  are  very  small  indeed. 

On  the  other  hand,  the  plaintiff  has  incurred  this  loss 
through  no  fault  of  his  own,  but  owing  to  a misappre- 
hension as  to  the  proper  course  to  be  pursued  in  getting 
judgment  under  a new  statute,  the  manifold  provisions 
whereof  were  not  fully  understood.  I think,  therefore,  as 
I have  no  power  to  reduce  the  sheriff’s  fees  where  they 
have  been  erroneously  allowed,  the  plaintiff’s  motion  must 
be  dismissed,  but  without  costs  under  the  circumstances,  as 
he  had  some  reason  for  complaining  of  the  taxation.  The 
Act,  chap.  66,  R>.  S.  0.,  or  rather  31  Vic.,  chap.  24,  sec.  4, 
consolidated  therein,  was  passed  in  aid  and  relief  of  sheriffs, 
and  prevents  the  application  of  the  decision  of  the  Court  of 
Common  Pleas,  in  Walker  v.  Fairfield,  8 C.  P.  95,  to  the 
present  case.  Were  it  not  for  section  45  the  sheriff  would 
have  no  right  to  poundage  on  the  facts  disclosed  in  this 
application. 


Motion  dismissed,  without  costs. 


39  6 


ONTARIO  PRACTICE  REPORTS. 


Bank  of  British  North  America  v.  Eddy. 


Examination — Defendant  out  of  jurisdiction — G.  0.  Chy.  138,  144 — Consol. 
Stat.  Can.  Cli.  79. 

An  appointment  was  made  ex  parte  by  the  Master  at  Ottawa,  for  the 
examination  of  the  defendant  at  his  office  in  Ottawa.  A copy  of  the 
appointment  and  of  a subpoena  were  served  on  the  defendant,  who 
resided  in  Hull,  P.  Q.,  and  a copy  of  the  appointment  was  served  on 
the  defendant’s  solicitor. 

Held,  that  the  proceedings  were  regular,  and  warranted  by  G.  0.  Chy. 
138,  following  Moffatt  v.  Prentice,  6 P.  R.  33,  and  that  consequently 
relief  might  be  had  on  the  defendant’s  failure  to  attend  under  G.  0. 
Chy.  144,  and  also  that  the  appointment  might  be  made  ex  parte. 
Semble,  this  mode  of  examination,  and  that  provided  for  by  E,.  S.  0.  ch. 
50,  are  not  interfered  with  by  the  0.  J.  A.  sec.  52. 

[July  11th,  1882. — Osier,  J.] 


This  was  a motion  by  the  plaintiffs  to  strike  out  the 
statement  of  defence,  and  to  place  the  defendant  in  the  same 
position  as  if  he  had  not  defended,  and  have  the  plaintiffs’ 
statement  of  claim  taken  as  confessed  by  the  defendant,  or  for 
an  order  to  compel  the  defendant  to  attend  and  be  examined 
at  his  own  expense,  on  the  ground  that  he  had  failed  to 
attend  before  the  Master  for  examination  on  his  statement 
of  defence,  pursuant  to  the  appointment  of  the  Master  at 
Ottawa,  and  the  subpoena  issued  herein. 

There  was  a cross  motion  by  the  defendant  to  set  aside 
the  order  of  the  Master  in  Chambers  for  the  issue  of  the 
subpoena  and  subsequent  proceedings,  on  the  ground  that 
the  order  had  been  made  ex  fparte  without  notice  to  the 
defendant,  who  was  resident  out  of  Ontario,  and  on  other 
grounds. 

The  defendant  resided  at  Hull,  in  the  Province  of 
Quebec.  The  appointment  was  made  by  the  local  Master 
at  Ottawa,  and  the  defendant  was  thereby,  and  by  the  sub- 
poena referred  to,  required  to  attend  at  the  Master’s  office 
in  Ottawa,  at  10  o’clock,  on  the  28th  June,  for  the  pur- 
pose of  being  examined  on  his  statement  of  defence. 
He  was  also  required  by  notice  to  produce  his  books  of 
account,  &c.,  &c. 
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W.  Fitzgerald,  for  the  plaintiffs. 

H , Gassels,  for  the  defendants. 

Osler,  J. — The  C.  S.  C.  ch.  79,  sec.  4,  enacts  that  if  in  any 
action  depending  in  any  of  the  Superior  Courts  in  Canada,  it 
appears  to  any  Judge  of  the  Court  that  it  is  proper  to 
compel  the  personal  attendance  at  any  trial  or  enquete,  or 
examination  of  witnesses,  of  any  person  who  may  not  be 
within  the  jurisdiction  of  the  Court  in  which  the  action, 
&c.,  is  pending,  the  Court  or  Judge  may  order  that  a writ 
of  sub.  ad  test,  shall  issue  in  special  form,  commanding  such 
person  to  attend  as  a witness  at  such  trial,  &c.,  wherever 
he  may  be  in  Canada. 

The  consequence  of  disobedience  is,  that  the  delinquent 
may,  on  production  of  a certificate  of  his  default  from  the 
Court  out  of  which  the  writ  issued  to  the  Court  of  the 
Province  in  which  he  resides,  be  proceeded  against  and 
punished  for  such  default  by  the  latter  Court. 

G.  0.,  Chy.  138-140,  provide  that  any  party  to  a 
suit  may  be  examined  by  the  party  adverse  in  point 
of  interest  without  any  special  order  for  that  purpose,  &c.r 
and  that  a plaintiff  may  be  so  examined  at  any  time  after 
answer,  and  a defendant  at  any  time  after  answer  or  after 
the  time  for  answering  has  expired.  By  G.  0.,  Chy.  144  a 
person  refusing  or  neglecting  to  attend  at  the  time  or  place 
appointed  for  his  examination,  &c.,  may  be  punished  as  for 
a contempt,  and  the  party  desiring  the  examination,  &c.,  in 
addition  to  any  other  remedy  to  which  he  may  be  entitled, 
may  apply  to  the  Court  upon  motion  either  to  have  the 
bill  taken  pro  confesso,  or  to  have  it  dismissed,  according  to 
circumstances. 

In  Moffatt  v.  Prentice,  6 P.  R.  33,  it  appears  to  have 
been  held  by  the  then  Chancellor  that  the  examination  of 
a defendant  after  answer,  under  G.  O.,  Chy.  138,  was 
an  examination  of  witnesses  within  C.  S.  C.  ch.  79,  and, 
therefore,  that  a defendant  might  be  compelled  to  attend 
for  that  purpose  upon  a subpoena  issued  pursuant  to  the 
Act. 
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If  that  decision  is  correct,  and  on  this  application  I am 
bound  by  it,  it  necessarily  follows  that  under  G.  0.  Chy.  144, 
relief  may  be  obtained  against  a party  who  makes  default 
in  obeying  the  subpoena,  by  dismissing  the  bill  or  taking 
it  pro  confesso , as  the  case  may  be. 

There  is  no  authority  for  saying  that  the  order  for  such 
a subpoena  may  not  be  made  ex  parte.  It  was  so  made 
in  the  case  I have  referred  to.  When  that  case  was  decided 
there  was  no  practice  at  law  similar  to  that  which  prevailed 
in  Chancery  under  the  G.  O.,  but  shortly  afterwards  36  Vic. 
ch.  8,  see.  24,  0.,  was  passed,  by  which  any  party  to  an  action 
at  law  was  enabled  at  any  time  after  the  action  was  at 
issue , to  obtain  an  order  for  the  oral  examination  upon  oath 
of  any  party  adverse  in  point  of  interest,  and  proceedings 
therein  were  in  some  respects  assimilated  to  the  practice  in 
Chancery.  A subsequent  statute  40  Vic.  (O.)ch.  7,  sched.  A 
(80),  provided  that  the  examination  might  be  had  before 
certain  officers  named,  including  the  Local  Master  in  Chan- 
cery, without  an  order,  upon  serving  the  party  to  be 
examined  with  an  appointment  of  the  officer  and  a sub- 
poena for  such  examination.  See  now  R.  S.  0.  ch.  50, 
sec.  156,  and  seq.  This  Act  was  amended  by  41  Vic. 
ch.  8,  sec.  9 a,  which  introduces  two  new  sections,  the 
first  of  which  170  a , enacts  that  if  any  person  fails 
* * * to  comply  with  an  order  for  examination,  &c., 

he  shall,  if  a plaintiff,  be  liable  to  have  his  action  dis- 
missed for  want  of  prosecution,  and  if  a defendant,  to 
have  his  defence  struck  out,  and  to  be  placed  in  the 
same  position  as  if  he  had  not  defended ; and  the  second, 
170  5,  that  the  preceding  sections,  (that  is,  as  they  then 
stood  in  the  Revised  Statutes)  as  to  preliminary  exami- 
nation of  parties,  &c.,  shall,  so  far  as  practicable,  apply  to 
parties  residing  out  of  Ontario,  and  in  such  cases  the  Court 
may  order  the  examination  of  the  parties  to  be  taken  at 
such  place  and  in  such  manner  as  may  seem  just  and  con- 
venient, and  service  of  the  order  for  examination,  and  of 
all  other  papers,  &c.,  shall  be  sufficient  if  made  on  the 
attorney  or  solicitor  of  the  party,  &c.,  unless  otherwise 
ordered,  &c. 
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The  Legislature  here  seems  to  have  thought  it  necessary 
to  provide  specially  for  the  case  of  service  on  parties  resi- 
dent out  of  Ontario,  and  not  to  have  treated  service  of 
subpoena  under  sec.  159,  ch.  50,  R.  S.  0.  and  C.  S.  C.  ch. 
79,  as  sufficient. 

The  present  proceedings  are  not  taken  under  the  C. 
L.  P.  Act,  because,  (1)  they  were  taken  before  issue 
joined,  and  the  Act  provides  only  for  an  examination  after 
that  stage  of  the  cause ; and  (2)  such  an  examination  can 
only  be  had  upon  an  order  (sec.  170  b) ; and,  semble, 
an  order  of  the  Court : See  Morrison  v.  Taylor,  46  U.  C. 
R.  492. 

There  is  no  authority  to  proceed  under  the  Act  upon 
an  appointment  and  subpoena  against  a party  resident  out 
of  Ontario. 

Neither  of  these  methods  of  procedure  is  necessarily 
inconsistent  with  the  Judicature  Act  or  Rules  of  Court,  or 
with  each  other,  and  theretore  may  continue  to  be  used 
and  practised  in  the  High  Court  in  such  and  the  like  cases, 
and  for  such  and  the  like  purposes  as  those  to  which  they 
would  have  been  applicable  in  the  former  Courts  of  law 
and  equity.  Ontario  Judicature  Act,  sec.  52. 

The  plaintiff’s  proceedings  not  having  heen  taken  under 
the  C.  L.  P.  Act,  are,  in  my  opinion,  regular,  and  warranted 
by  the  G.  0.  Chancery,  and  the  case  of  Moffatt  v.  Prentice, 
6 P.  R.  33.  I see  nothing  in  the  technical  objections  that  the 
appointment  was  signed  before  the  issue  of  the  subpoena, 
and  that  it  was  uncertain  before  which  officer  the  defend- 
ant was  to  attend,  there  being,  it  was  said,  though  if  was 
also  denied,  two  local  Masters  at  Ottawa.  Certainly  the 
defendant  could  not  have  been  misled. 

It  was  further  objected  on  the  argument,  though  it  was 
not  made  a ground  taken  by  the  notice  of  motion,  that  the 
defendant  ought  not  to  be  compelled  to  attend  for  examina- 
tion in  Ottawa  on  the  ground  of  extreme  inconvenience.  The 
same  answer  might  be  made  to  a subpoena  to  attend  the 
trial  of  the  cause,  and  I do  not  think  it  is  an  admissible 
one.  He  must,  in  any  case,  be  withdrawn  from  his  busi- 
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ness  during  the  examination,  and  the  notice  to  produce 
sufficiently  indicates  what  books  and  papers  he  is  required 
to  produce,  so  that  he  may  readily  select  those  which  relate 
to  those  questions- in  dispute.  In  Smith  v.  Babcock , 9 O.  P. 
ft.  175,  the  defendant,  a resident  of  Montreal,  was  ordered 
to  attend  for  examination  in  Toronto.  Here  he  is  only 
required  to  cross  the  river  from  Hull  to  Ottawa. 

On  the  whole,  I think  the  defendant’s  motion  must  be 
dismissed,  and  the  plaintiffs’  granted,  and  the  bill  ordered 
to  be  taken  pro  confesso  against  the  defendant,  unless  he 
shall,  on  service  of  a fresh  appointment  and  subpoena, 
attend  for  examination  at  his  own  expense,  at  such  time 
and  place  as  may  be  appointed,  and  pay  the  costs  of 
these  applications  and  any  other  costs  lost  by  reason  of  his 
default.  Having  regard  to  what  was  said  by  counsel  on 
the  argument,  it  may  be  that  the  plaintiffs  will  be  able  to 
see  their  way  to  meeting  the  defendant’s  wishes  as  to  the 
examination  being  taken  in  Hull. 


In  re  Maitland,  Gunther  v.  Cooke. 


Disobedience  of  Court  order — Attachment — Discharge — Practice  in  moving, 

A deputy  sheriff  was  arrested  under  a writ  of  attachment  for  default  in 
obeying  an  order  upon  his  sheriff  to  deliver  up  to  the  claimant,  who 
had  succeeded  on  an  interpleader  issue,  the  goods,  &c.,  seized. 

Upon  a motion  by  the  deputy  to  be  discharged  from  custody,  it  was 
shewn  that  his  non-compliance  with  the  order  arose  from  a difficulty 
in  which  he  found  himself  by  reason  of  the  claim  of  another  person 
who  had  succeeded  in  an  issue  about  the  same  goods  ; and  not  from  any 
deliberate  intention  to  disregard  the  order ; and  his  discharge  was 
ordered. 

Semble,  that  the  motion  should  have  been  for  leave  to  administer  inter- 
rogatories to  or  for  the  examination  of  the  person  committed,  and  for  a 
habeas  corpus. 

[July  14th,  1882. — Osier , J.] 


McPhillips,  for  the  motion. 
Arnoldi,  contra. 


The  facts  appear  in  the  judgment. 
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Osler,  J. — This  is  a motion  on  the  part  of  Robert 
Maitland,  formerly  Deputy  Sheriff  of  the  district  of  Algoma, 
to  be  discharged  from  custody  under  a writ  of  attachment 
issued  against  him  in  this  cause  at  the  instance  of  Annie  M. 
Cooke,  the  claimant  in  an  interpleader  issue  directed  herein 
by  an  order  bearing  date  the  11th  December,  1877.  By 
one  clause  of  the  order  it  was  directed  that  unless  the 
claimant  paid  the  money  into  Court  or  gave  security  for  the 
forthcoming  of  the  goods  seized,  they  should  be  sold  by  the 
Sheriff  and  the  proceeds  paid  into  Court,  after  deducting 
the  expenses  of  the  sale  and  the  possession  money  from  the 
date  of  seizure  of  the  goods  into  Court  in  the  cause,  without 
further  order.  Another  clause  of  the  order  provided  that 
the  goods  might  be  retained  by  the  Sheriff  in  lieu  of  the 
security  ordered  “ if  he  shall  so  choose,  and  the  claimants 
assent  thereto.” 

The  issue  was  tried,  and  there  was  a verdict  for  the 
claimant. 

On  the  4th  April,  1879,  an  order  was  made  by  the  Clerk 
of  the  Crown  and  Pleas,  Queen’s  Bench,  upon  reading 
affidavits, &c., and  the  interpleader  order,  and  the  issue,  bar- 
ring the  claim  of  the  execution  plaintiffs  to  the  goods  in 
question  by  virtue  of  their  execution  and  ordering  the 
Sheriff  of  the  district  of  Algoma  to  forthwith  deliver  up 
to  the  claimant  the  goods,  &c.,  seized  by  .him  and  so  claimed, 
and  all  bonds  and  securities  which  had  at  any  time  been 
taken  from  her  in  respect  of  such  goods,  and  lastly,  order- 
ing judgment  to  be  entered  for  her  costs,  &c. 

On  the  3rd  March,  1882,  an  order  was  made  by  Armour, 
J.,  directing  that  a writ  of  attachment  should  issue 
against  Maitland  for  default  in  obeying  the  order  of  the 
Clerk  of  the  Crown,  an  order  which  it  is  to  be  observed  is 
an  order  not  upon  Maitland,  but  upon  the  Sheriff  of  Algoma. 
The  summons  upon  which  this  order  was  made  was  granted. 
so  long  ago  as  the  10th  April,  1880.  The  default  therein 
specified  and  complained  of  is  the  non-delivery  of  the 
goods.  It  is  said  that  there  was  a verbal  direction,  pend- 
ing the  summons,  (it  having  been  explained  by  Maitland 
51 — VOL.  IX  O.P.R. 
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that  he  was  unable  to  comply  literally  with  the  order,  hav- 
ing sold  part  of  the  goods  seized  by  him  under  the  provi- 
sion in  that  behalf  of  the  interpleader  order,  though  he  was 
willing  to  deliver  the  residue,  and  that  he  claimed  the 
proceeds  of  the  sale  to  pay  the  expenses  thereof  and  the 
possession  money),  that  he  should  pay  the  whole  of  the 
proceeds  of  the  sale  into  Court  without  deducting  possession 
money,  and  not  having  done  so  the  order  for  the  issue  of 
the  writ  of  attachment  was  made  in  general  terms,  but,  it 
is  stated,  as  well  for  not  delivering  up  the  goods  as  for  not 
paying  into  Court  the  proceeds  of  the  sale. 

Apart  from  the  fact  that  no  attachment  could  be  awarded 
for  the  mere  non-payment  of  money  pursuant  to  a Judge’s 
order,  and  that  there  is  nothing  whatever  in  the  papers 
before  me  to  support  the  contention  that  my  brother  Armour 
did  grant  it  on  that  ground,  it  is  clear  that  there  never  has 
been  an  order  for  the  payment  into  Court  of  the  money  in 
question  other  than  as  contained  in  the  interpleader  order 
itself,  and  the  only  default  shewn  upon  the  papers  before 
me  is  the  default  in  delivering  up  the  goods  seized  as 
ordered  by  the  order  of  the  4th  April,  1879,  an  order 
which,  as  I have  said,  was  not  an  order  upon  Maitland  at 
all 

A careful  perusal  of  the  papers  which  have  been  handed 
in  to  me  has  made  it  manifest  that  this  writ  of  attachment, 
if  regularly  granted  as  I must  assume  it  was,  notwithstand- 
ing the  fact  there  never  was  any  personal  order  on  Mait- 
land to  deliver  these  goods,  ought  never  to  have  been 
executed. 

The  order  of  the  4th  April,  1879,  would,  so  far  as  the 
delivery  of  the  goods  was  concerned,  have  been  fully 
satisfied  by  the  delivery  of  those  which  still  remained  in 
Maitland’s  possession.  As  to  the  proceeds  of  those  sold  by 
him  under  the  order,  the  claimant’s  remedy  was  not  by 
attachment.  If  an  extravagant  sum  was  claimed  for  pos- 
session money  and  expenses,  the  Sheriff’s  bill  might  have 
been  taxed  and  execution  awarded  for  any  balance  found 
-due.  I take  it  the  Sheriff  or  other  officers  could  no  more  be 
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attached  for  disobedience  of  the  order  to  pay  over  money, 
had  one  been  made,  than  conld  an  attorney.  Re  Robinson, 
10  B.  & S.  75  ; re  Campbell , 32  U.  C.  R 444. 

Then  the  writ  of  attachment  having  been  issued  and 
placed  in  the  hands  of  the  Sheriff  of  Algoma  on  the  19th 
May,  before  it  was  executed  Maitland  delivered  to  the 
husband  of  the  applicant,  who  is  sworn  to  be  her  accredited 
agent,  a box  which  he  swears  contained  all  her  property 
which  remained  in  his  hands  unsold,  and  besides  doing  so, 
he  offered,  also,  a marked  cheque  for  the  whole  proceeds 
of  the  sale.  This  was  refused.  It  is  true  that  the  interpleader 
order  required  this  money  after  deducting  possession  money 
and  expenses  to  be  paid  into  Court,  and  by  the  alleged 
verbal  order  of  Mr.  Justice  Armour  it  was  to  be  paid  into 
Court  without  any  deduction,  yet  such  payment  into  Court 
was  for  the  benefit  of  the  claimant,  and  she  might  have 
waived  it,  and  accepted  payment  to  herself  in  complete 
discharge  of  any  such  direction.  The  Sheriff  of  Algoma 
then  seized  the  goods  in  question  under  a writ  against  the 
claimant’s  husband,  and  immediately  afterwards,  upon 
what  instructions  does  not  appear,  arrested  Maitland  under 
the  writ.  He  seems  to  have  allowed  him  to  go  at  large,  for 
he  was,  it  is  said,  again  arrested  on  the  7th,  and  again  on 
the  9 th  June,  since  which  time  he  has  been  in  close  custody 
under  the  writ.  Without  further  explanation  than  is 
afforded  by  the  affidavits  it  does  appear  to  me  that  the 
writ  has  been  made  use  of  in  a most  oppressive  manner, 
and  in  a way  that  the  Court  never  could  have  approved 
of  or  permitted  had  all  the  circumstances  been  brought  to 
their  knowledge.  When  the  goods  had  been  given  up 
before  the  execution  of  the  writ,  although  the  party  may 
have  been  technically  still  in  contempt,  the  object  of  the 
writ  had  been  attained,  and  it  should  not  have  been 
enforced  without  a further  application  to  the  Court. 

But  it  is  said  that  Maitland  was  acting  collusively,  and 
endeavouring  to  evade  compliance  with  the  order,  and  in 
giving  up  the  goods  did  so  at  a time  and  under  circum- 
stances which  show  that  he  did  not  mean  her  to  be  able  to 
get  possession  of  them. 
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It  is,  of  course,  open  to  a party  arrested  under  a writ  of 
attachment  to  shew  that  he  never  was  guilty  of  contempt 
in  fact,  and  that  the  writ  ought  not  to  have  been  issued. 

In  this  case  I am  convinced  that  had  all  the  facts  been 
made  known  to  the  Court  it  would  have  appeared  that  no 
contempt  of  Court  had  been  committed,  and  it  is  to  me  in- 
comprehensible that  they  were  omitted  to  be  brought  for- 
ward. 

There  were,  it  appears,  in  the  hands  of  the  Sheriff  of 
Algoma  two  writs  of/?.,  fa.  against  W.  P.  Cooke,  one  at  the 
suit  of  Willcocks  issued  from  the  District  Court  of  the 
district  of  Algoma,  the  other  at  the  suit  of  the  plaintiffs  in 
this  Court.  The  goods  in  question  had  been  seized  under 
both  writs,  and  upon  a claim  being  made  the  Sheriff*  should 
have  applied  for  relief  to  the  Superior  Court  in  accordance 
with  the  Act.  But  by  consent  of.  the  claimant,  of  the 
execution  creditor  Willcocks,  and  of  the  Sheriff,  an  issue  was 
prepared  and  entered  for  trial  in  the  Willcocks  suit 
before  the  Judge  of  the  District  Court.  Both  parties 
appeared  at  the  trial,  and  ultimately  judgment  was  given 
in  favour  of  the  execution  creditor,  that  the  goods  were  the 
property  of  the  execution  debtor  and  not  of  this  claimant, 
so  that  they  appeared  to  be  goods  in  the  Sheriffs  hands 
liable  to  satisfy  the  claim  of  the  execution  creditor  Will- 
cocks. This  proceeding,  however  binding  it  may  have 
been  as  between  the  claimant  and  Willcocks,  (Richardson 
v.  Shaw,  6 P.  R.  296,)  left  the  Gunther  writ  undisposed  of,  and 
the  Sheriff  subsequently  obtained  the  interpleader  order 
already  referred  to  without  disclosing  the  proceedings  which 
had  already  taken  place,  and  the  claimant  was  equallyreticent. 
The  result  was,  that  the  execution  creditor  Willcocks, 
claimed  the  goods  under  his  execution,  having  succeeded 
in  his  issue,  and  the  claimant  demanded  them  likewise,, 
having  succeeded  as  against  the  plaintiff  on  the  issue  in 
this  suit.  It  is  manifest  from  the  affidavit  and  other  papers- 
that  the  non-compliance  with  the  order  in  this  suit  arose 
from  the  difficulty  in  which  the  deputy  sheriff  thus  found 
himself,  and  not,  as  he  distinctly  swears,  from  any  deliber- 
ate intention  on  his  part  to  disregard  it. 
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I have  no  doubt  that  if  these  facts  had  been  properly- 
explained,  the  order  for  the  writ  of  attachment  would  not 
have  been  granted,  and  all  parties  would  have  been  left  to 
take  such  other  proceedings  against  the  deputy  sheriff  as 
the  case  warranted.  He  must  be  forthwith  discharged 
out  of  custody. 

Neither  part}7  will  receive  costs.  The  application  is  not 
strictly  regular  in  form,  although  no  objection  has  been 
taken  on  that  ground.  The  motion  should  have  been  for 
leave  to  administer  interrogatories  to  or  for  the  examina- 
tion of  the  person  committed,  and  for  a habeas  covrpus. 
And  it  appears  to  me  that  he  was  himself  in  some  measure 
to  blame  for  not  having  fully  disclosed  to  the  Court,  from 
time  to  time,  all  the  circumstances  of  his  position. 


Cameron  v.  Clucas. 

Election— Statement  of  ballot  papers  used — Mistake — Penalty — Sec.  57,  37 

Vic.  ch.Jd,  C. 

An  action  to  recover  the  penalty  of  $200  imposed  by  section  108,  of  37 
Vic.  ch.  9,  the  Dominion  Elections  Act  of  1874.  The  6th  paragraph  of 
the  statement  of  claim  alleged  that  the  defendant  as  Deputy  Returning 
Officer  neglected  to  make  out  the  statement  required  by  sec.  57,  and 
enclose  it  in  the  ballot  box. 

The  7th  paragraph  alleged  that  the  defendant  pretended  that  he  did  make 
up  the  statement  in  question,  but  that  he  inclosed  it  by  mistake  in  the 
envelope  containing  the  ballot  papers  ; and  charged  that  the  doing  so, 
was  a neglect  of  duty,  within  the  meaning  of  the  statute. 

The  defence  denied  the  statement  of  claim,  and  alleged,  (2)  that  the  non- 
performance of  any  formality  was  unintentional  on  the  part  of  the  de- 
fendant, and  was  not  the  result  of  a guilty  mind.  On  a motion  to 
strike  out  the  second  paragraph  of  the  defence,  Cameron,  J.,  gave  leave 
to  the  plaintiff  to  take  exception  to  that  paragraph  by  demurrer.  And, 
Semble,  that  the  paragraph  showed  no  valid  ground  of  defence,  and  that 
if  the  defendant  made  the  alleged  mistake,  no  cause  of  action  existed 
under  section  57. 

[December  24,  1882. — Cameron,  J.] 


This  was  an  action  to  recover  the  penalty  of  $200  im- 
posed by  sec.  108  of  ch.  9,  37  Vic.,  the  Dominion  Elections 
Act,  from  the  defendant,  a deputy  returning  officer  at  polling 
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sub  division  2,  in  the  town  of  Goderich,  for  breach  of  duty 
at  the  election  of  a member  of  the  Commons  of  Canada  for 
the  West  Riding  of  the  County  of  Huron,  on  the  20th  day 
of  June,  1882.  The  plaintiffs  statement  of  claim  contained 
the  following  paragraphs,  in  addition  to  the  formal  ones 
alleging  that  an  election  took  place,  nnd  the  appointment 
of  defendant  as  deputy  returning  officer. 

6.  “Upon  the  close  of  the  poll  at  the  said  polling  sub- 
division the  defendant,  as  such  deputy  returning  officer  as 
aforesaid,  contrary  to  his  duty  under  the  provisions  of  the 
Statute  of  the  Dominion  of  Canada  called  and  known  as 
the  Dominion  Elections  Act,  1874,  neglected  to  make  out  a 
statement  of  the  accepted  ballot  papers,  of  the  number  of 
votes  given  to  each  candidate,  of  the  rejected  ballot  papers, 
of  the  spoiled  and  returned  ballot  papers,  and  of  those 
unused  and  returned  by  him,  and  to  enclose  such  statement 
in  the  ballot  box  used  at  the  said  polling  sub-division  as 
required  by  the  57th  sec.  of  the  said  Statute,  whereby  the 
defendant  became  and  is  indebted  to  the  plaintiff,  under  the 
provisions  in  the  said  Statute,  in  the  penal  sum  of  $200.” 

7.  “The  defendant  pretends  that  he  did  make  up  and 
enclose  in  the  said  ballot  box  the  said  statement,  but  that 
he  by  mistake  sealed  up  such  statement  within  one  of  the 
envelopes  or  parcels  containing  the  ballot  papers  used  at 
the  said  election  ; but  the  plaintiff  submits  it  was  the  duty 
of  the  defendant  as  such  deputy  returning  officer  to  have 
placed  the  said  statement  within  the  said  ballot  box  not 
within  one  of  such  envelopes  or  parcels,  but  outside  thereof, 
in  order  that  the  said  returning  officer  might  in  opening 
the  said  ballot  box  obtain  the  same  for  the  purpose  of 
making  up  and  declaring  the  result  of  the  said  election,  and 
that  sealing  the  same  up  as  aforesaid  was  a neglect  of  duty 
on  the  part  of  the  defendant  as  such  deputy  returning 
officer,  within  the  meaning  of  the  said  Statute.” 

The  defendant’s  statement  of  defence  was  as  follows  : 

The  defendant  denies,  and  puts  the  plaintiff  to  proof  of 
the  allegations  contained  in  the  plaintiff’s  statement  of 
claim  herein. 
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2.  The  defendant  further  says  that  if  he  neglected  to 
perforin  such  of  the  obligations  or  formalities  required  of 
him  by  the  Dominion  Elections  Act  of  1874,  as  are  set 
forth  in  the  plaintiffs  statement  of  claim,  such  non-per- 
formance was  unknown  by  and  unintentional  on  the  part 
of  the  defendant,  and  was  not  the  result  of  a guilty  mind 
with  .respect  to  such  non-performance. 

The  plaintiff  obtained  from  Isaac  F.  Toms,  Esquire,  local 
Judge  of  the  High  Court  at  Goderich,  a summons,  calling  on 
the  defendant  to  show  cause  why  the  above  paragraph  of 
his  statement  of  defence  should  not  be  struck  out  on  the 
grounds  (1)  that  the  said  paragraph  is  no  answer  in  law  to 
the  plaintiff’s  statement  of  claim  ; (2)  that  it  is  uncertain 
in  not  setting  forth  the  particular  objections  and  formalities 
that  the  defendant  was  required  to  perform  ; (3)  it  is 
intended  to  be  pleaded  by  way  of  confession  and  avoidance, 
but  does  not  confess  the  allegations  contained  in  the 
plaintiff’s  statement  of  claim,  and  sets  forth  reasons  which 
in  law  are  no  answer  to  the  said  statement  of  claim. 

On  the  return  of  the  summons  the  learned  local  Judge 
referred  the  matter  for  discussion  to  a judge  in  Chambers. 

Clement,  for  the  defendant,  showed  cause,  and  con- 
tended that  the  second  paragraph  of  the  statement  of 
defence  was  good  ; that  the  action  being  for  a penalty,  a 
guilty  refusal  or  neglect  of  duty  must  be  shown  and 
the  defendant  would  not  be  liable  for  a mere  uninten- 
tional neglect  or  breach  of  duty ; that  mens  rea  must  be 
shown,  and  the  paragraph  denying  a guilty  intention,  it  was 
good  in  law.  He  referred  to  Dickenson  v.  Fletcher,  L.  R 9 
C.  P.  1 ; Nichols  v.  Hall,  L.  R 8 C.  P.  322 ; and  he  con- 
tended that  whether  the  paragraph  disclosed  a good  defence 
or  not,  it  ought  to  be  met  by  demurrer  and  not  by  sum- 
mary application  to  strike  the  paragraph  out. 

Bethune.  Q.C.,  supported  the  summons,  and  contended  that 
the  paragraph  was  clearly  bad  ; that  sec.  108  imposed  the 
penalty  for  any  breach  or  neglect  of  duty,  and  it  was  of  no 
consequence  whether  the  defendant  acted  in  ignorance  of 
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his  duty  and  in  good  faith,  he  was  nevertheless  liable  ; 
that  where  the  Legislature  intended  only  a wilful  neglect 
of  duty  to  cause  the  penalty  to  attach,  it  was  so  expressed, 
as  in  sec.  98 ; and  he  referred  to  Young  et  al.  v.  Smith,  4 Sup. 
C.  It.  4.94,  as  an  express  authority  upon  the  point ; also 
to  Reg.  v.  Prince,  13  Cox  C.  C.  138. 

Cameron,  J. — It  appeared  on  the  argument  that  the 
ground  set  up  by  the  plaintiff  in  the  7th  paragraph  of  the 
statement  of  claim  as  the  defendant’s  alleged  excuse,  con- 
stitutes his  real  defence,  and  the  plaintiff’s  true  ground 
of  complaint  is  not  the  neglect  of  the  several  things  set 
forth  in  paragraph  6,  but  the  placing  the  statement  actuall}' 
and  correctly  made  by  the  defendant  under  sec.  57, 
improperly  enclosed  in  an  envelope  with  other  papers,  in 
the  ballot  box,  by  reason  whereof  it  could  not  be  obtained 
without  opening  envelopes  that  ought  not  to  be  opened 
unless  a recount  of  votes  was  had ; and  that  question  is 
certainly  not  presented  by  the  pleadings  in  a proper  and 
formal  way.  The  plaintiff  does  not  so  state  his  cause  of 
action,  but  as  it  were,  protests,  if  the  defendant’s  alleged 
excuse  be  true  it  is  insufficient  in  law  to  exempt  him  from 
liability.  The  seventh  paragraph  of  the  plaintiff’s  statement 
of  claim  is  therefore  a quasi  demurrer  in  advance  to  what 
was  supposed  would  be  the  defence,  and  the  defendant  not 
only  by  the  first  paragraph  denies  the  neglect  of  duty 
charged  against  him  by  the  sixth  paragraph,  but  that  he 
ever  excused  himself  on  the  ground  alleged  in  the  seventh 
paragraph,  and  also  denies  the  formal  proceedings  set  out 
in  the  1st,  2nd,  3rd,  4th,  and  5th  paragraphs  of  the  state- 
ment of  claim  as  to  the  truth  of  which  there  is  perhaps 
not  the  least  doubt. 

It  appears  to  me  if  the  plaintiff  intended  to  rely 
upon  the  defendant  being  liable  to  the  penalty,  though 
in  fact  he  did  put  the  statement  in  the  ballot  box  in 
the  manner  the  seventh  paragraph  of  the  statement  of 
claim  alleges  him  to  have  done,  he  ought  to  have  pre- 
sented his  claim  differently,  so  that  the  defendant  might 
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have  demurred  and  had  the  question  of  legal  liability  disposed 
of  without  the  expense  of  a trial.  As  the  case  now  stands 
he  may  be  claiming  the  penalty  for  not  putting  a state- 
ment in  the  box  at  all,  or  by  reason  of  the  defendant  having 
omitted  from  the  statement  any  one  or  more  of  the  things 
which  the  statement  should  contain  to  be  a compliance 
with  sec.  57.  In  anticipating  the  defendant’s  defence  in 
the  seventh  paragraph  the  plaintiff  may  have  fallen  into  an 
error,  as  was  suggested  by  James,  L.  J.,  in  Hall  v.  Eve 
L.  R 4 Ch.  D.  341,  where  he  says : “ It  is  no  part  of  the 
statement  of  claim  to  anticipate  the  defence  and  to  state 
what  the  plaintiff  would  have  to  say  in  answer  to  it.  That 
would  be  a return  to  the  old  inconvenient  system  of 
pleading  in  Chancery,  which  certainly  ought  not  to  be 
encouraged,  when  the  plaintiff  used  to  allege  in  his  bill 
imaginary  defences  of  the  defendant  and  make  charges  in 
repty  to  them.”  The  defendant  may  intend  to  rely  on  his 
denial  of  the  allegations  of  the  plaintiff  in  the  sixth  para- 
graph of  the  statement  of  claim,  under  which  he  may  show 
that  he  did  in  truth  and  fact  perform  his  duty,  and  if  he 
did  not,  then  to  show  under  the  second  paragraph  he  erred 
in  ignorance  and  without  the  mens  rea.  But  if  he  wishes 
to  show  that  he  thought  he  performed  his  duty  by  sending 
the  statement  in  an  envelope  with  the  ballots  he  certainly 
ought  not  to  deny  the  allegation  to  that  effect  in  the  seventh 
paragraph  of  plaintiff’s  statement.  I think  both  parties 
ought  to  amend  their  pleadings,  and  if  they  choose  to  do  so 
they  can,  with  costs  to  be  costs  in  the  cause.  If  they  do  not 
think  fit  to  amend,  the  present  application  must  be  dis- 
charged and  leave  given  to  the  plaintiff  to  take  exception 
to  the  sufficiency  of  the  second  paragraph  by  demurrrer, 
with  costs  to  be  costs  in  the  cause.  There  is  nothing  in  the 
paragraph  that  can  be  called  embarrassing ; its  vice  is,  if 
bad,  in  not  being  an  answer  in  law  to  the  plaintiff’s  cause 
of  action.  Without  deciding  the  question  upon  this  appli- 
cation, as  I think  it  better  to  have  questions  of  this  kind  as 
a general  rule  disposed  of  in  the  way  which  will  best 
facilitate  an  erroneous  judgment  being  corrected  in  a Court 
52 — VOL.  IX.  O.P.R. 
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of  Appeal,  1 may  say  I have  very  little  doubt  the 
paragraph  shows  no  valid  ground  of  defence,  and  the 
plaintiff  will  probably  find  that  if  the  excuse  he  has  alleged 
for  the  defendant  in  the  seventh  paragraph  of  the  statement 
of  claim  exists,  he  will  be  without  cause  of  action  under 
clause  57. 


Bradley  v.  Clarke, 


Replevin — Third  party  — Form  of  order  — Examination  — 

Rules  107,  108,  O.J.A. 

In  an  action  of  replevin  a party  was  added  as  a defendant  at  the  instance 
of  the  defendant,  who  claimed  indemnity  against  him  on  the  ground  of 
a warranty. 

After  issue  the  plaintiff  obtained  from  the  Judge  of  the  County  Court  of 
Lambton  an  order  to  examine  the  third  party. 

Held,  that  though  on  the  face  of  the  pleadings  there  was  no  direct  issue 
between  the  plaintiff  and  third  party,  yet  as  the  latter  had  all  the  rights 
of  the  defendant  and  virtually  took  his  place,  the  case  was  within  the 
spirit,  at  all  events,  of  Rule  224  0.  J.  A. , and  that  the  examination 
should  be  be  allowed. 

[February  2,  1883. — The  Master  in  Chambers .] 
[March  13,  1883. — Cameron,  J. 

This  was  an  action  of  replevin. 

The  defendant  gave  notice,  according  to  form  18,  appen- 
dix B,  pursuant  to  rules  107  and  108,  O.  J.  A.,  to  George 
Palmer,  third  party,  notifying  him  that  the  action  had 
been  brought  to  replevy  one  forty  horse-power  boiler  and 
bricks,  and  that  the  said  defendant  claimed  to  be  indent 
nified  against  the  said  George  Palmer,  on  the  ground 
that  the  said  Palmer  gave  warranty  of  title  by  a contract 
of  sale  between  the  defendant  and  the  said  Palmer. 

Holman , for  the  defendant,  moved  for  a direction  as  to 
the  mode  of  procedure,  and  as  to  the  extent  to  which  the 
third  party  should  be  bound. 

Aylesworth,  for  the  third  party. 

Rae,  for  the  plaintiffs. 
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The  Master  in  Chambers. — At  first  when  I heard  the 
proposition  of  Mr.  Holman,  that  rule  108  applied  to  an 
action  of  replevin,  it  struck  me  that  it  could  not  be  sus- 
tained, for  the  action  of  replevin  is  in  some  respects  so 
different  from  other  actions,  not  only  in  its  pleadings  but 
in  the  remedy  it  affords,  that,  bearing  in  mind  the  decision 
that  has  already  taken  place  as  to  the  relation  of  replevin 
to  the  Judicature  Act,  the  provisions  of  rule  108  seemed  at 
first  sight  inapplicable ; but  the  discussion  I have  heard, 
and  further  reflection,  have  led  me  to  a different  opinion, 

I have  heretofore  held  that  replevin  is  not  contemplated 
in  the  first  and  second  orders,  nor  within  them,  except 
under  the  provision  as  to  “other  proceedings”  in  rule  4, 
and  that  the  pleadings  remain  as  they  were  before  the 
Judicature  Act.  That  decision  wras  not  appealed,  and  I am 
still  of  opinion  that  it  is  right.  I have  not,  of  course,  had 
the  benefit  of  the  opinion  of  a Judge  upon  the  point. 

Here  then,  notwithstanding  rule  5,  is  ao  action  pending, 
commenced  since  the  Judicature  Act,  not  commenced  by 
writ  of  summons.  It,  nevertheless,  is  an  action  pending. 
But  rule  108,  which  allows  a defendant  to  notify  a party 
liable  to  indemnify  him,  is  very  general  in  its  terms,  and 
affords  a relief  beneficial  in  its  nature,  and  applies  in 
its  language  to  all  actions  whatsoever — that  is,  primd 
facie. 

Now,  as  rule  4 enacts  that  the  “other  proceedings”  men- 
tioned in  it  are  subject  to  the  Judicature  Act,  in  the 
qualified  sense  mentioned  in  that  rule,  the  action  of  reple- 
vin being  one  of  those  “ other  proceedings,”  it  would  seem 
to  follow  that  rule  108  does  apply  to  replevin,  unless  it  be 
found  that  calling  in  the  third  party  will  lead  to  some 
inconsistency  or  difficult}’  in  the  position  which  will  pre- 
vent justice  being  done  to  some  of  the  parties.  Will,  then, 
this  notice  lead  to  any  such  difficulty  here  ? It  is  well 
worthy  of  consideration,  for  the  action  of  replevin  has  in 
this  country  a very  wide  scope. 

If  the  third  party  do  not  appear,  it  will  not.  If  he  da 
appear,  which  is  the  principal  case  to  be  examined,  what 
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then  will  happen  ? He  may  confine  himself,  so  far  as  the 
plaintiff  is  concerned,  to  trying  the  issues  raised  by  the 
original  defendant, — in  this  case  that  would  be  as  to  the 
ownership  of  the  goods — or  he  may  desire  to  raise,  by 
pleadings  of  his  own,  substantially  the  same  question.  In 
these  cases,  I still  see  no  difficulty  in  replevin  which  would 
not  occur  in  any  other  action.  As  to  other  defences : set- 
off would  be  inapplicable — that  would  not  be  open  to  the 
original  defendant.  But  a counter  claim,  if  pleadable  by 
the  third  party,  might  be  different ; but  it  would  not  be 
embarrassing  in  replevin  more  than  in  any  other  actions 
for  why  should  not  the  plaintiff'  recover  in  his  replevin,  and 
the  admitted  defendant,  this  third  party,  on  his  counter 
claim.  But  could  the  original  defendant  plead  a counter 
claim  ? I do  not  at  present  see  why  not,  for  there  would 
be  no  inconsistency,  in  that  case,  in  both  the  plaintiff  and 
defendant  recovering.  Then  why  should  it  be  more  embar- 
rassing in  case  of  the  third  party  ? 

But  sureties  have  been  given  by  the  plaintiff,  the  usual 
replevin  bond,  to  prosecute  with  effect,  &c.  Does  that 
make  a difference,  for  I must  not  alter  the  position  of  the 
sureties  ? Much  of  what  I have  already  said  applies  in  this 
view.  If  the  case  be  decided  against  the  plaintiff ’s  right 
to  the  goods,  either  upon  the  original  pleadings  or  upon 
new  pleadings,  the  decision  upon  which  is  a denial  of  the 
same  right,  no  injustice  will  be  done  to  the  plaintiff  or  his 
sureties;  nor  will  the  recovery  by  either  or  both  the  defen- 
dants against  the  plaintiff,  on  some  independent  cause  of 
action  pleaded  by  way  of  counter  claim,  occasion  injustice 
to  Ithe  plaintiff,  or  his  sureties,  for  the  plaintiff  may  still 
recover  on  his  replevin  suit,  if  he  be  entitled  to  recover. 

But  further,  the  case  of  Benecke  v.  Frost , 1 Q.  B.  D.  419, 
shews  that  the  leave  to  contest  by  the  third  party  may  be 
qualified  and  confined  according  to  the  nature  of  the  case. 
I mean  here  the  right  as  between  the  third  party  and  the 
plaintiff'  not  as  between  the  third  party  and  the  original 
defendant  ; and  my  conclusion  is  that  rule  108  applies  to 
replevin  as  to  other  actions. 
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The  cases  I have  above  supposed  of  particular  pleadings 
are  merely  put  as  instances.  Of  course  one  cannot  imagine 
what,  in  any  particular  case,  it  may  be  necessary  for  the 
third  party  to  plead. 

But  the  third  party  wants  an  enlargement,  and,  indeed, 
before  I can  make  an  order  I must  know  more  of  the  facts. 

I must  see  the  pleadings  the  defendant  intends  to  file,  and 
know  what  it  is  that  the  third  party  wants  to  set  u^p, 
and  it  will  be  necessary  that  the  third  party  also  should 
see  defendant’s  pleadings ; and  then,  it  seems  to  me,  I can 
make  an  order,  with  the  precedent  of  the  case  I have  just> 
cited,  which  will  do  justice.  The  enlargement  must  be 
short,  unless  the  parties  can  arrange  about  time,  for  the 
great  practical  difficulty  in  these  third  party  clauses  is 
time.  1 must  not  throw  the  plaintiff  over. 

Subsequently,  the-  following  order  was  made  : 

“ 1.  I do  order  that  the  said  third  party  be  at  liberty  to 
defend  this  action,  and  to  appear  at  the  trial  by  counsel,, 
and  call  witnesses,  and  to  cross-examine  witnesses  called  by 
the  plaintiffs  and  defendants,  and  that  he  be  bound  by  the 
judgment  herein  on  the  issues  raised  between  the  plaintiffs 
and  defendants. 

“ 2.  And  I do  further  order  that  the  defendant  do  deliver 
his  statement  of  claim  to  the  said  third  party,  his  solicitor 
or  agent,  claiming  indemnity  or  other  remedy,  or  relief 
over  against  such  third  party,  on  or  before  Wednesday 
next,  the  14th  day  of  this  present  month,  February,  and 
that  the  said  third  party  do  within  eight  days  thereafter 
deliver  his  statement  of  defence  thereto,  and  that  the  issues 
raised  between  the  defendants  and  the  said  third  party  be 
entered  in  the  same  certified  copy  of  pleadings,  and  tried 
at  the  same  time  as  the  issues  between  the  plaintiffs  and 
defendants. 

“ 3.  And  I do  further  order  that  the  costs  of  this  motion, 
including  the  notice  to  the  said  third  party,  be  costs  in  the 
cause  to  the  plaintiffs,  defendants,  and  the  said  third  party,., 
and  that  the  costs  to  be  ultimately  paid  to,  by,  or  between 
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the  said  plaintiffs,  defendants,  and  third  party,  if  not  dis- 
posed of  by  the  Judge  at  assize,  be  reserved  for  the  decision 
of  a Judge  after  the  trial,  subject  to  an  appeal  to  the  Court.” 

The  defendants  duly  filed  their  claim  against  the  third 

party,  setting  out  the  alleged  contract  with  him,  and 

claimed  indemnity  from  him  against  the  claim  of  the 
«/  © 

plaintiffs,  and  Clark’s  co-defendant,  Leacock,  and  in  case 
the  plaintiffs  succeeded,  the  value  of  the  chattels,  damages 
for  the  loss  of  their  possession,  and  costs. 

On  the  22nd  February,  Palmer,  having  appeared,  filed 
his  statement  of  defence,  wherein  he  admitted  the  sale  of 
the  chattels  to  defendants,  denied  making  any  representa- 
tion as  to  ownership,  and  that  he  had  covenanted  or  agreed 
to  indemnify  the  defendants  against  the  claims  of  any 
adverse  claimants  of  the  property  ; asserted  that  at  the  time 
he  sold  to  defendants,  neither  the  plaintiffs  nor  any  one 
through  whom  they  claimed  had  any  right  whatever  to 
the  property,  or  any  legal  or  equitable  claim  thereto  ; and 
that  defendants’  plea  to  plaintiffs’  declaration  was  not 
pleaded  for  his  benefit,  but  solely  in  the  interest  and  for 
the  benefit  of  the  defendants  themselves  ; and  he  prayed 
to  be  dismissed  with  his  costs  to  be  paid  him  by  the  defen- 
dants. 

The  defendants  joined  issue. 

On  the  8th  of  March,  1883,  the  Judge  of  the  County 
Court  of  the  county  of  Lambton  made  an  order  for  the 
examination  of  the  said  Palmer,  by  the  plaintiffs,  before 
the  local  registrar  at  Sarnia. 

On  the  13th  day  of  March,  1883,  the  said  Palmer  moved 
in  Chambers,  pursuant  to  notice  of  motion,  to  set  aside  and 
rescind  the  said  order  on  the  ground  that  no  matters  were 
in  question  in  this  action  between  the  plaintiff  and  him 

AyUsworth , supported  the  motion,  and  contended  that 
Palmer  was  not  made  a party  to  the  action  between  the 
plaintiffs  and  defendants,  but  was  made  a defendant  at  the 
instance  of  the  defendants,  and  no  issue  was  raised  between 
him  and  the  plaintiff,  which  he  contended  was  essential  to 
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warrant  the  making  an  order  for  the  examination  of 
Palmer : that  the  examination  of  parties  in  this  county  was 
analogous  to  the  administering  of  interrogatories  in  England, 
and  that  in  England  Palmer  would  not  have  been  liable  to 
answer  interrogatories.  He  cited  Molloy  v.  Kilby , L.  R.  15 
Chy.  D.  162  as  an  authority  for  this  position,  and  contended 
under  Rule  223  of  0.  J.  A.,  which  is  a provision  not  in  the 
Judicature  Act  in  England,  under  the  maxim  expressio 
unius  est  exclusio  alterius,  that  the  right  to  an  examination 
in  this  case  was  confined  as  far  as  Palmer  was  concerned  to 
the  defendants. 

Mae,  for  the  plaintiffs,  showed  cause,  and  contended 
that  by  the  order  of  the  Master  in  Chambers  Palmer  was 
in  fact  made  a party  to  the  action,  and  was  so  to  speak 
master  of  the  defence.  But  under  any  circumstances 
having  been  served  with  notice  and  having  thereupon 
appeared  he  became  a party  to  the  action  under  sec.  91,  O. 
J.  A.,  whereby  in  the  term  “ party”  is  included  every  person 
served  with  notice  of  or  entitled  to  attend  any  proceedings, 
and  “ party”  includes  every  person  served  with  notice  of 
or  attending  any  proceedings,  although  not  named  on  the 
record  : and  McAllister  v.  The  Bishop  of  Rochester  L.  R.  5 
C.  P.  D.  207,  was  an  express  decision  in  favour  of  the 
validity  of  the  learned  County  Judge's  order. 

Cameron,  J. — I am  of  opinion  the  motion  must  be  dis- 
charged. The  order  of  the  Master  in  Chambers  has  in  fact 
made  Palmer  the  more  active  contestant  of  the  plaintiff’s 
claim,  and  though  on  the  face  ol  the  pleadings  there  is  no 
direct  issue  joined  between  the  plaintiffs  and  him,  he  has 
all  the  rights  of  the  defendants,  and  virtually  takes  their 
place.  In  fairness  then  the  plaintiffs  should  have  the  same 
means  of  making  discovery  against  him  as  against  the 
defendants,  and  it  seemed  to  me  he  is  a party  adverse  in 
interest  to  the  plaintiffs,  under  sec.  156  of  the  C.  L.  P.  Act, 
R.  S.  0.  ch.  50,  and  would  seem  to  be  a person  who  comes 
within  the  spirit  if  not  within  the  exact  letter  of  Rule  224, 
O.  J.  A.,  that  is  to  say  a party  on  whose  behalf  the  action 
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is  defended.  It  would  seem  impossible  to  say,  when  he 
is  permitted  to  defend,  to  appear  by  counsel  and  examine 
witnesses  on  his  own  hehalf  and  cross-examine  the  wit- 
nesses of  the  plaintiffs  and  defendants  to  protect  his  own 
interest,  the  action  is  not  defended  for  his  immediate 
benefit. 

If  rule  223  is  to  be  construed  according  to  the  maxim 
expressio  unius,  &c.,  as  contended  for  by  Mr.  Aylesworth, 
the  order  of  the  learned  County  Judge  would  not  be  war- 
ranted, but  1 think  that  rule  is  to  be  held  as  making  that 
clear  which  would  otherwise  be  in  doubt,  that  the  defendant 
in  an  action  should  have  the  same  right  against  a third  party 
that  he  has  brought  into  the  action  against  him,  as  if  they 
were  respectively  plaintiff  and  defendant  in  an  indepen- 
dent action.  The  cases  of  McAllister  v.  The  Bishop)  of 
Rochester , and  Molloy  v.  Kilby,  certainly  appear  to  be 
inconsistent  with  each  other,  but  on  the  facts  I think  the 
former  more  nearly  resembles  the  present  case.  I am  not 
by  any  means  free  from  doubt  as  to  the  soundness  of  the 
conclusion  I have  reached,  but  being  in  doubt,  I think  I 
am  bound  to  sustain  rather  than  over-rule  the  decision  of 
the  learned  County  Court  Judge,  which  is  one  certainly  in 
accordance  with  the  spirit  of  legislation  on  the  subject, 
and  calculated  tc  promote  rather  than  defeat  the  ends  of 
justice.  The  motion  is  therefore  dismissed,  without  costs. 
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Partnership — Costs — Scale  of — Con.  Stat.  U.  C.  ch.  15. 

The  plaintiff  and  defendant  entered  into  partnership  to  furnish  Gr.  & W. 
with  certain  staves  for  the  price  of  $2,000.  The  contract  was  not  ful- 
filled, and  the  plaintiff  subsequently  brought  an  action  and  obtained  a 
reference  to  take  an  account  of  the  partnership  dealings. 

The  report  found  that  the  plaintiff'  had  contributed  to  the  partnership 
capital  $87.39,  and  the  defendant  $233.89,  and  that  there  wras  due  from 
the  defendant  to  the  plaintiff  $43.74.  The  taxing  officer  taxed  the 
plaintiff’s  costs  under  the  lower  scale,  on  the  ground  that  the  case 
came  within  Con.  Stat.  U.  C.  ch.  15,  sec,  34,  sub-s.  1. 

‘On  appeal,  Cameron,  J.,  reversed  the  taxing  officer’s  ruling. 

[January  31,  1883. — Cameron,  J.] 

An  appeal  from  a ruling  of  one  of  the  taxing  officers. 

On  the  28th  December,  1881,  the  plaintiff  and  defendant 
entered  into  partnership  to  get  out  staves  to  fill  a contract, 
on  that  day  entered  into  with  Messrs.  Gooderham  & Worts, 
to  supply  them  with  50,000  whiskey  barrel  staves  and 
headings  at  $30  per  thousand,  and  10,000  beer  barrel  staves 
and  headings  at  $50  per  thousand.  The  contract  was  i 
the  name  of  the  plaintiff,  and  no  time  was  mentioned  for 
its  performance.  The  contract  was  not  fulfilled.  Only  a 
small  portion  of  the  staves  were  got  out,  and  were  sold  by 
the  defendant  to  Gooderham  & Worts,  but  apparently  not. 
in  part  performance  of  the  contract. 

On  the  11th  August,  1882,  the  plaintiff  commenced  an 
action  against  the  defendant  by  summons  endorsed  “ The 
plaintiff  claims  to  have  an  account  taken  of  the  partnership 
dealings  between  the  plaintiff  and  defendant  in  reference 
to  the  getting  out  and  sale  of  staves  during  last  winter,, 
and  to  have  the  affairs  of  the  partnership  wound  up,  and 
for  the  payment  by  the  defendant  of  what  may  be  found 
due  the  plaintiff  in  respect  of  such  partnership  dealings.” 
On  the  21st  December,  1882,  an  order  was  made  in 
Chambers  by  the  Chief  Justice  of  the  Queens  Bench  Divi- 
sion, referring  the  action  to  the  Registrar  of  the  Court  to 
take  the  accounts  between  the  parties  under  Rule  8(3,. 
O.  J.  A.,  and  to  report  what  amount  he  found  due 
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from  either  of  the  parties  to  the  other.  The  order  fur- 
ther provided  for  the  payment  of  the  amount  found  due 
within  ten  days  from  the  date  of  the  registrar’s  certificate, 
and  also,  that  the  costs  of  the  action  and  of  the  application 
should  be  paid  forthwith  after  taxation  by  the  party  by 
whom  such  amount  should  be  payable. 

The  registrar  by  his  report  and  certificate  dated  11th 
January,  1883,  reported  that  the  plaintiff'  had  advanced 
and  expended  in  and  about  the  partnership  transaction  the 
sum  of  $87.39,  and  he  allowed  the  plaintiff  for  his  labor 
the  sum  of  $75,  making  the  plaintiff’s  claim  $162  39.  He 
further  found  that  the  plaintiff  had  received  from  the 
partnership  $48.80,  leaving  the  balance  due  to  him  by  the 
partnership  $113.59.  He  found  that  the  defendant  had 
advanced  and  expended  $233.89,  that  his  labor  amounted 
to  $60,  making  his  claim  against  the  partnership  $293.89. 
He  further  found  the  defendant  had  received  on  account  of 
the  partnership  the  sum  of  $267.78,  leaving  a balance  of 
$26  due  to  the  defendant  from  the  partnership.  He  also 
found  and  ordered  that  the  losses  of  the  partnership  should 
be  shared  equally,  and  that  there  was  due  from  the  defend- 
fant  to  the  plaintiff  the  sum  of  $43.74. 

On  this  report  the  taxing  officer  taxed  the  plaintiff’s 
costs  under  the  scale  of  costs  formulated  under  Order  553 
of  the  Court  of  Chancery,  made  on  10th  September,  1869. 

The  plaintiff  in  his  evidence  did  not  indicate  what  was 
to  be  the  duration  of  the  partnership,  and  the  defendant 
left  it  in  the  same  uncertainty. 

11 . J.  Nelson  (J.  A.  Macdonnell)  for  the  plaintiff,  objected 
to  the  taxation  on  the  ground  that  the  County  Court  had 
not  jurisdiction  over  the  subject  matter,  and  the  costs 
should  have  been  taxed  under  the  tariff  relating  to  actions 
in  the  Queen’s  Bench  Division  of  the  High  Court  of 
Justice. 

Hanna  (McMichael,  Hosken  and  Ogden)  for  the  defend- 
ant, contended  that  the  case  came  within  the  provision  of 
Con.  Stat.  U.  C.,  chap.  15,  sub-sections  1 and  8,  of  section 
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34.  Sub-section  1,  is  as  follows  : “ A person  entitled  to 
and  seeking  an  account  of  the  dealings  and  transactions 
of  a partnership  dissolved  or  expired,  the  joint  stock  or 
capital  not  having  been  over  $800,  may  enter  a claim 
against  any  person  from  whom  such  relief  is  sought  with 
the  clerk  of  the  County  Court  of  the  county  within  which 
such  last  mentioned  person  resides  ; and  by  sub-sec.  8,  the 
claim  may  be  so  entered  by  any  person  seeking  equitable 
relief  for  or  by  reason  of  any  matter  whatsoever,  where  the 
subject  matter  involved  does  not  exceed  the  sum  of  $200. 

Nelson  in  reply,  contended  that  the  partnership  had  not 
expired,  nor  had  it  been  dissolved,  so  that  it  was  not  brought 
within  sub-section  1,  and  it  did  not  appear  that  the  par- 
ties had  made  any  arrangement  as  to  the  amount  of  capi- 
tal to  be  contributed  by  them,  so  it  could  not  be  said  the 
joint  capital  was  not  over  $800,  and  the  case  was  not 
brought  within  sub-section  8,  as  according  to  the  decision 
in  McGillicuddy  v.  Griffin,  20  Grant  81,  the  subject 
matter  involved  more  than  $200,  as  the  defendant’s  own 
receipts  and  expeditures  exceeded  $200,  and  whole  amount 
of  the  partnership  dealings  must  be  regarded  as  the  subject 
matter. 

Cameron  J. — I am  of  opinion  the  taxing  officer  came  to 
a wrong  conclusion,  and  the  plaintiff  is  entitled  to  have 
his  costs  taxed  according  to  the  Superior  Court  tariff.  It 
is  true  the  total  money  and  labour  brought  into  the  part- 
nership business  do  not  amount  to  $800,  but  the  contract 
entered  into  with  Messrs.  Gooderham  & Worts  would  seem 
to  have  contemplated  a much  larger  outlay  than  $800,  and 
it  must  I think  be  assumed,  on  a question  like  the  present, 
that  the  parties  impliedly  agreed  with  each  other  to  contri- 
bute equally  a sum  sufficient  as  their  joint  capital  to  per- 
form the  contract  ; though  no  doubt  it  might,  with  the 
concurrence  of  Messrs.  Gooderham  & Worts,  have  been 
performed  on  a less  amount,  as  payments  might  have  been 
obtained  from  time  to  time  on  delivery  of  part  of  the 
staves,  on  which  payments  they  might  have  purchased  and 
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manufactured  other  staves  with  which  to  go  on  fulfilling 
the  contract.  The  case  is  not  clearly  within  the  compe- 
tency of  the  County  Court,  and  I think  the  plaintiff  would 
have  been  before  the  passing  of  the  Judicature  Act  of  1881 
quite  justified  in  commencing  his  proceedings  in  the  Court 
of  Chancery.  The  taxing  officer’s  taxation  must  be  set 
aside,  and  the  matter  be  remitted  to  him  to  tax  the  plain- 
tiff’s bill  on  the  higher  scale  of  costs.  Appeal  allowed, 
without  costs. 


Grand  Trunk  Railway  Company  v.  Ontario  and 
Quebec  Railway  Company. 

Slay  of  proceedings — Security  for  costs — Appeal. 

A stay  of  proceedings  will  not  be  granted  pending  an  appeal,  unless  secu- 
rity is  given  for  the  costs  of  appeal,  as  well  as  those  in  the  Court 
below.  Applications  for  a stay  should  not  be  made  ex  parte. 

Where  a stay  was  granted  on  an  ex  parte  application,  it  was  held  that 
an  appeal  might  be  had  direct  to  a Judge  in  Chambers,  without 
applying  to  the  Master  to  rescind  his  order. 


[February  19,  1883. — Proudfoot,  J.] 

This  action  was  brought  for  an  injunction  restraining 
the  defendants  from  crossing  with  their  line  of  railway  the 
plaintiffs’  line  in  the  county  of  York.  The  plaintiffs  moved 
for  such  an  injunction,  and  an  order  was  made  on  the  9th 
of  January  dismissing  the  motion,  with  costs,  which  were 
taxed  on  the  1st  February  at  #123.41.  From  this  order 
the  plaintiffs  gave  notice  of  appeal  to  the  Court  of  Appeal. 
In  the  meantime,  in  order  to  prevent  the  issue  of  execution, 
the  plaintiffs,  on  the  10th  of  February,  moved  for  and 
obtained  from  the  Master  in  Chambers  an  ex  parte  order 
allowing  them  to  pay  the  above  sum  of  $123.41  into  Court 
to  the  credit  of  the  cause,  in  lieu  of  giving  a bond  of  secu- 
rity therefor,  and  staying  the  defendants’  execution  there- 
for upon  such  payment  being  made.  No'  material  was 
filed  on  the  motion  before  the  Master,  and  the  order 
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merely  recited  that  it  was  made  on  reading  the  order  of 
the  9th  January  dismissing  the  plaintiffs’  motion  for  an 
injunction,  and  the  notice  of  Appeal  therefrom. 

The  defendants  now  appealed  from  this  order  on  the 
grounds:  (1)  That  it  was  made  ex  parte;  (2)  that  there 
was  no  material  before  the  Master  to  warrant  the  making 
■of  the  order;  and  (3)  that  it  was  contrary  to  the  provisions 
of  sections  26,  27  of  the  Court  of  Appeal  Act,  R.  S.  0.  ch.  38 

G.  T.  Blackstock,  for  the  appellants.  The  defendants 
were  entitled  to  execution  for  their  costs,  and  the  Master 
•ought  not,  on  an  ex  parte  application,  to  have  stayed  that 
execution  : Wigle  v.  Harris,  9 P.  R.  276.  There  was  no 
affidavit  or  other  material  filed  before  the  Master.  The 
mere  production  of  the  notice  of  appeal  filed  in  the  Chan- 
cery Division  was  not  sufficient  to  prove  that  the  plaintiffs 
were  appealing.  In  order  to  make  a notice  of  appeal  effec- 
tive, it  must  also  be  filed  in  the  office  of  the  Court  of  Appeal, 
.and  be  served  on  the  opposite  party : R.  S.  O.  ch.  38,  sec. 
26.  It  was  not  competent  for  the  Master  to  stay  defen- 
dants’ execution  in  any  event  until  security  for  the  costs 
of  appeal,  as  well  as  the  costs  in  the  Court  below,  was 
given.  No  security  has  yet  been  given  for  the  costs  of 
.appeal,  and  until  that  is  done  execution  cannot  be  stayed  : 
11.  S.  0.  ch.  38,  secs.  26,  27. 

H.  Gassets,  for  respondents.  The  order  was  properly 

made  ex  parte  on  the  Master  being  satisfied  that  the  plain- 
tiffs were  going  to  the  Court  of  Appeal.  This  fact 
is  sufficiently  proven  by  the  production  of  the  notice  of 
appeal  filed  in  the  office  of  the  Registrar  of  the  Chancery 
Division.  It  is  not  necessary  to  give  security  for  the  costs 
of  appeal  before  staying  execution.  It  is  sufficient  to 

secure  the  costs  in  the  Court  below.  In  any  event,  the 
defendants  ought  to  have  moved  before  the  Master  to  res- 
cind his  order,  instead  of  appealing. 

Proudfoot,  J.,  allowed  the  appeal,  saying  it  was  per- 
fectly clear,  upon  the  construction  of  R.  S.  0.  ch.  38,  secs. 
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26,  27,  that  proceedings  could  only  be  stayed  upon  security 
being  given  both  for  the  costs  in  the  Court  of  Appeal  and 
those  in  the  Court  below. 

He  also  held  that  the  Master  ought  not  to  have  made 
an  order  staying  the  defendants’  execution  upon  an  ex 
parte  application ; nor  was  it  necessary  for  the  defendants 
to  move  before  the  Master  to  rescind  his  order  before 
appealing. 

Appeal  allowed , with  costs. 


Lambier  v.  Lambier. 

Partition — Motions — Consolidation  of. 

An  application  to  consolidate  two  motions  for  administration  and  partition 
pending  before  a local  Master  should  be  made  to  him  and  not  to  a Judge 
in  Chambers. 

[March  13,  1883.—  Boyd,  C.] 

An  application  under  Rule  395,  O.  J.  A.,  to  consolidate 
two  motions  for  administration  and  partition  pending 
before  a lo  cal  Master. 

The  facts  appear  in  the  j udgment. 

Plumb , for  the  motion. 

Bull , for  the  defendant. 

Boyd,  C. — This  is  an  application  to  consolidate  the  pro- 
ceedings in  Bulloch  v.  Lambier,  with  the  proceedings  in  this 
matter.  Both  are  at  present  in  the  shape  of  pending  applica- 
tions for  administration  and  partition,  returnable  before  the 
Master  at  Cayuga — one  on  the  loth,  and  the  other  on  the 
19th  of  this  month,  Bulloch  v.  Lambier  is  first  in  order, 
and  the  present  applicants  though  later  in  date  with  their 
motion,  seek  to  gain  priority,  and  to  have  the  carriage  of 
the  order  to  be  made  on  the  ground  that  they  first  filed 
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the  necessary  affidavits,  and  served  first  the  usual  notice 
of  motion.  It  is  objected  that  the  motion  is  improperly 
brought  on  before  a Judge  in  Chambers  and  should  be  left 
for  the  Master  to  deal  with.  I give  effect  to  this,  and  do 
not  consider  the  merits  of  the  application,  which  should  be, 
I think,  disposed  of  by  the  judicial  officer  to  whom  is 
entrusted  the  granting  of  the  order  for  administration  and 
partition.  G.  0.  Chy.  470,  provides  for  administration 
matters,  and  directs  that  in  case  of  applications  by  two  or 
more  persons,  the  Court  may  grant  the  order  to  such  one 
as  it  thinks  fit.  This  jurisdiction  is  transferred  to  the 
local  Master  by  G.  0.  638,  639,  and  the  practice  is  shewn 
by  Re  Draggon,  8 P.  R.  330.  So  as  to  partition  matters 
he  has  ample  jurisdiction  in  the  premises  by  G.  0.  460,  to 
“ make  such  order  as  may  be  proper,”  in  the  case  of  con- 
flicting applications.  In  Biggar  v.  Biggar  (note  book  36, 
p.  317),  V.  C.  Blake  has  held  that  such  an  application  as 
this  to  consolidate  applications  for  partition  should  come 
before  the  Master  who  is  to  grant  the  order  for  partition 
or  sale.  That  is  without  doubt  the  most  convenient  prac- 
tice, and  one  that  should  be  followed.  Rule  395,  O.  J.  A., 
applies  to  actions,  which  by  the  interpretation  clause  of 
the  Judicature  Act,  sec.  91,  does  not  properly  cover  these 
summary  applications  for  administration  and  partition. 

The  proper  order  will  be  to  enlarge  the  contest,  before  the 
Master  at  Cayuga,  and  the  applicants  should  pay  the  costs 
of  their  unsuccessful  motion  before  me  in  Chambers,  which 
the  registrar  will  fix. 
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Purdy  v.  Parks. 

Mortgage — Reference — Costs. 

[February  19,  1883. — Proudfoot,  J.] 

This  was  a mortgage  suit.  A reference  was  directed  to 
the  Master  at  Mapanee,  to  take  accounts  and  to  inquire 
whether  a sale  or  foreclosure  would  he  more  beneficial. 
There  were  no  encumbrancers.  The  defendants  claimed 
credit  for  payments  endorsed  on  the  back  of  the  mortgage, 
which  were  in  the  deceased  mortgagee’s  handwriting,  but 
for  all  of  which  the  defendants  did  not  hold  receipts.  The 
plaintiffs  disputed  the  payments  not  covered  by  the 
receipts. 

On  revision  the  Taxing  Officer  disallowed  the  costs  of  the 
reference,  as  the  Master  had  found  in  favour  of  the  defen- 
dants’ contention.  The  plaintiffs  appealed. 

Foster , for  the  plaintiff,  appellant. 

Havcouvt , for  the  defendants,  contra. 

Proudfoot,  J. — I think  that  under  G.  0.  Ch.  312,  the 

revising  officer  may  refer  to  the  papers  before  the  Master. 

and  determine  from  them  whether  the  proceedings  were 

unnecessarily  taken.  So  much  of  the  reference  as  related  to 

the  question  whether  foreclosure  or  sale  was  most  beneficial 

ouo-ht  to  be  allowed.  If  the  credits  endorsed  on  the  mort- 
em 

gage  were  made  by  the  mortgagee  or  signed  by  him,  the 
plaintiff,  his  executors,  ought  not  to  have  questioned  the 
amount,  and  so  much  of  the  costs  of  the  reference  caused 
by  taking  an  account  should  not  be  allowed. 
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In  the  matter  of  the  Voters’  Lists  of  the  Village 
of  L’Orignal,  for  the  year  1882. 

In  re  Miller  Johnson. 

Voters'  List — R.  S.  0.  Ch.  9. 


The  assessment  roll  of  a municipality  was  finally  revised  and  corrected  by 
the  Court  of  Revision  on  the  3lst  May,  1882.  The  clerk  of  the  munici- 
pality prepared  the  voters’  list  therefrom,  and  on  7th  Sept.  1882, 
posted  a copy  thereof  in  his  office  as  required  by  sec.  3 R.  S.  0.  ch.  9. 
He  transmitted  copies  of  the  list  to  some,  but  not  to  all  the  persons 
entitled  to  receive  them  under  secs.  3 and  4,  and  no  complaints  having 
been  received  by  him  up  to  the  30th  October,  he  on  that  day  signed  the 
certificate  and  report  mentioned  in  Sec.  1 1 of  the  Act,  and  obtained  the 
certificate  of  the  deputy  Judge  of  the  County  Court  on  three  copies  of 
the  list  as  being  the  revised  list  of  voters  for  the  municipality. 

The  Judge  of  the  County  Court  found  that  the  clerk’s  certificate  was  false, 
and  made  with  intent  to  deceive  the  deputy  Judge,  and  that  the  clerk 
had  designedly  withheld  the  lists  ; and  he,  therefore,  set  aside  the  clerk’s 
certificate  and  the  certificate  of  the  deputy  .Judge. 

Held,  that  as  soon  as  the  list  is  posted  up  in  the  clerk’s  office  the  time  for 
making  complaints  in  respect  of  it  begins  to  run  : that  such  time  being 
by  sec.  9 expressly  limited  to  thirty  days  from  the  posting  up  of  the  list, 
and  no  complaint  having  been  made  within  it,  the  deputy  Judge 
was  bound  to  certify  ; that  the  omission  to  transmit  the  copies,  whether 
negligent  or  wilful,  not  being  essential  to  the  legal  revision  or  authen- 
tication of  the  list,  could  not  authorize  an  extension  of  the  time,  and 
that  the  deputy  Judge’s  certificate  was  final,  and  could  not  be  set 
aside. 

[Januaiy  16,  1883 — Osler,  J.] 

This  was  a motion  for  a writ  of  prohibition,  to  prohibit 
the  Judge  of  the  County  Court  of  the  United  Counties  of 
Prescott  and  Russell  from  further  proceeding  with  the 
revision  of  the  voters’  list  for  the  Village  of  L’Orignal,  for 
the  year  1882,  and  to  set  aside  a certain  order  made  by  the 
said  Judge,  on  the  27th  November,  1882,  rescinding  the 
certificates  made  or  given  by  the  deputj^  Judge  of  the 
County  Court  of  the  revised  list  of  voters  for  the  said 
municipality,  &c. 

The  assessment  roll  for  the  municipality  was  finalljr 
revised  and  corrected  by  the  Court  of  Revision  on  the  31st 
May,  1882. 

The  clerk,  one  Johnson,  prepared  the  voters’  lists  there- 
from, and  on  the  7th  September,  1882,  posted  up  a copy 
54 — VOL.  IX  o.p.r. 
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thereof  in  his  office  as  required  by  sec.  3,  of  the  Voters’ 
Lists  Act,  It  S.  O.  ch.  9.  He  also  mailed  on  that  day  ten 
copies  thereof  to  the  reeve  of  the  municipality,  two  to  the 
clerk  of  the  peace,  two  to  the  county  Judge,  and  two  to 
the  postmaster  of  the  village. 

On  the  same  day  he  also  caused  to  be  inserted  in  a news- 
paper published  in  the  municipality  a notice  in  the  form 
mentioned  in  the  Act,  signed  by  him,  stating  that  he  had 
delivered  or  transmitted  the  copies  of  the  list  as  directed 
by  the  Act,  and  mentioning  the  date  of  the  first  posting 
up  of  the  list  in  his  office,  as  required  by  section  7. 

In  point  of  fact  the  clerk  did  not  transmit  the  copies 
of  the  list  to  any  of  the  other  persons  mentioned  in  sec- 
tions 3 and  4 of  the  Act,  who  were  entitled  to  receive  the 
same,  until  the  30th  October,  1882. 

No  complaints  having  been  received  by  him  respecting 
the  list  up  to  the  30th  October,  he  on  that  day  prepaied 
and  signed  the  certificate  and  report  mentioned  in  sec.  11 
of  the  Act,  and  on  the  following  day  presented  it  to  the 
deputy  Judge,  Mr.  John  Maxwell,  and  applied  to  him  to 
certify  three  copies  of  the  list  as  being  the  revised  list  of 
voters  for  the  municipality,  which  the  deputy  Judge 
accordingly  did. 

On  the  23rd  November,  18S2,  a summons  was  granted  by 
the  county  Judge  on  the  application  of  John  Millar, a resident 
freeholder  of  the  municipality,  and  whose  name  appeared 
on  the  voters’  list,  calling  upon  the  clerk  to  shew  cause  why 
the  certificate  of  the  deputy  Judge  of  the  31st  October, 
certifying  the  voters’  list  for  the  year  1882,  should  not 
be  rescinded,  on  the  ground  that  the  copies  of  the  voters’ 
list  were  not  delivered  to  the  persons  entitled  thereto 
thirty  days  before  the  date  of  the  certificate  of  the  said 
clerk,  the  said  certificate  being  untrue  in  that  respect. 

On  the  hearing  of  the  summons  the  clerk  was  examined. 
He  admitted  that  the  other  copies  of  the  list  had  not  been 
transmitted  until  the  30th  October,  but  he  gave  no  excuse 
or  explanation  for  his  conduct.  The  learned  Judge  found 
that  his  certificate  was  false  and  untrue,  and  made  with 
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intent  to  deceive  the  deputy  Judge,  and  that  the  latter 
had  in  ignorance  certified  the  list.  He  also  found  that 
Johnson  withheld  the  lists  from  persons  entitled  to  them  to 
prevent  publicity  being  given  to  them  ; and  he  ordered  that 
the  clerk’s  certificate  and  the  certificate  of  the  deputy 
Judge  should  be  cancelled,  and  that  the  clerk  should  pay 
the  costs  of  the  application. 

Rose,  Q.  C.,  for  the  motion. 

Shepley,  contra. 

Osler,  J. — The  duties  of  the  clerk  of  the  municipality 
mentioned  in  secs.  3,  4,  and  7,  of  the  Voters’  List  Act, 
ft.  S.  O.  ch.  9,  are  to  cause  two  hundred  copies  of  the 
list  as  prepared  by  him  to  be  printed,  and  forthwith  to  cause 
one  copy  to  be  posted  up  and  kept  posted  up  in  some  con- 
spicuous place  in  his  own  office,  and  to  deliver,  or  transmit 
by  post,  by  registered  letter,  three  copies  to  each  Judge 
of  the  County  Court  of  the  county  in  which  the  muni- 
cipality is  situate,  and  (a)  to  every  member  of  the  muni- 
cipality except  the  reeve,  (b)  to  the  treasurer  thereof  (c)  the 
sheriff',  (d)  the  clerk  of  the  peace  (e)  every  post-master  in 
the  municipality,  (/)  every  head  master  or  mistress  of  a 
public  or  separate  school  therein;  and  ten  copies  thereof,  (a) 
to  the  member  of  the  electoral  district  for  the  Commons 
and  Assembly,  (6)  to  every  candidate  for  whom  votes  were 
given  at  the  last  election  for  the  Commons  and  Assembly 
and  (c)  to  the  reeve  of  the  municipality  in  his  office.  He 
is  also  to  cause  to  be  inserted  in  some  newspaper  published 
in  the  municipality,  a notice  signed  by  him  in  the  form 
given  in  the  Act,  stating  that  he  has  delivered  or 
transmitted  the  copies  of  the  writ  as  directed  by  the  Act, 
and  mentioning  the  date  of  the  first  posting  up  of  the  list 
in  his  office. 

The  8th  section  provides  that  the  ‘said  list  of  voters’ 
shall  be  subject  to  revision  by  the  county  Judge  at  the 
instance  of  amy  voter  or  person  entitled  to  be  a voter. 

Section  9.  Any  voter  or  person  entitled  to  be  a voter 
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making  any  complaint  of  any  error  or  omission  in  the  said 
list  shall,  within  thirty  days  after  the  clerk  has  'posted  up 
the  said  list,  give  to  the  clerk,  or  leave  for  him  at  his  resi- 
dence, or  place  of  business,  notice  (form  6)  in  writing  of  his 
complaint,  and  intention  to  apply  to  the  Judge  in  respect 
thereof. 

Section  11,  in  case  no  complaint  respecting  such  list  is 
received  by  the  clerk  within  thirty  days  after  he  has  posted 
up  the  said  list  in  his  office  he  shall  apply  (form  14) 
to  the  Judge  to  certify  three  copies  of  such  list  as  being  the 
revised  list  of  voters  for  the  municipality. 

Section  12,  in  case  complaints  are  made  as  aforesaid,  the 
Judge  shall,  immediately  after  the  list  has  been  finally 
revised  and  certified  by  him,  make  a statement  in  triplicate 
setting  forth  the  changes,  if  any,  he  has  made  in  the  list, 
and  shall  certify  in  triplicate  a correct  copy  of  the  list. 

Section  23  enacts  that  the  times  appointed  for  the  per- 
formance by  the  clerk  of  the  municipality  of  the  duties 
required  of  him  shall  be  directory  only. 

Section  24.  If  the  clerk  fails  to  perform  any  of  the 
duties  aforesaid,  the  clerk  of  the  peace  shall,  or  any  person 
entitled  to  be  named  as  an  elector  on  the  list  may  apply 
(form  21)  summarily  to  the  Judge  to  enforce  the  perform- 
ance of  the  same,  and  the  Judge  may  make  such  orders 
and  give  such  directions  as  he  may  deem  nesessary  or 
proper  for  the  purposes  aforesaid.  The  duties  mentioned,, 
by  way  of  illustration,  in  the  form  are  the  omission  to 
make  out  the  alphabetical  list,  or  to  deliver  printed 
copies  of  the  voters’  list. 

The  question  to  be  determined  is,  whether  the  wilful 
omission  by  the  clerk  to  perform  one  of  the  duties 
imposed  on  him  by  the  Act,  warranted  the  county  Judge 
in  setting  aside  the  certificate  of  the  deputy  Judge,  and 
proceeding  to  entertain  and  hear  complaints  of  errors  and 
omissions  in  the  list ; in  other  wmrds,  whether  the  re- 
vision of  the  voters’  list  by  the  deputy  Judge  was,  in 
the  circumstances,  effectual  and  final. 

I think  the  7th,  9th,  and  11th  sections  of  the  Act  fur- 
nish the  answer. 
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As  soon  as  the  list  is  posted  up  in  the  clerk’s  office,  the 
time  for  making  complaints  in  respect  of  it  begins  to  run, 
and  that  time  is,  by  section  9,  expressly  limited  to  thirty 
days  after  the  date  of  posting  up  of  the  list. 

Copies  of  the  list  are  required  to  be  sent  to  the  persons 
mentioned  in  the  3d  and  4th  sections,  in  order  to  insure, 
as  far  as  possible  that  every  one  interested  in  its  accuracj^ 
shall  have  an  opportunity  of  examining  it;  but  the  posting 
up  in  the  office  is  the  official  act  of  which  every  one  must 
take  notice,  after  the  publication  in  the  newspaper  of  the 
notice  mentioned  in  section  7,  in  which  the  date  of  the 
posting  up  is  required  to  be  stated.  Then,  by  section  11,  in 
case  no  complaint  is  received  by  the  clerk  within  the  thirty 
days,  he  shall  apply  to  the  Judge  to  certify  three  copies  of 
the  list.  The  statutory  form  of  his  report  and  certificate 
specifies  the  dates  of  the  first  posting  of  the  list,  and  of 
the  publication  of  the  notice  mentioned  in  section  7 ; but 
the  fact  of  the  transmission  or  delivery  of  the  printed 
copies  of  the  list  to  the  persons  entitled  to  them  is  stated 
generally  without  reference  to  date. 

From  these  sections  it  is  I think  clear  (1)  that  all  com- 
plaints respecting  the  list  must  be  made  within  thirty  days 
from  the  date  of  the  posting  up  of  the  list  in  the  clerk’s 
office,  (2)  that  if  no  complaint  has  been  made  within  that 
time,  of  any  error  or  omission  in  the  list  the  Judge  is  bound 
to  certify  it  under  the  Act.  The  clerk  lias  no  authority  to 
receive  complaints  after  the  expiration  of  the  thirty  dajTs, 
for  where  a limited  time  is  fixed  by  statute  in  which  to 
appeal  or  to  assert  any  other  right,  proceedings  must  be 
taken  strictly  within  the  time.  The  case  is  analogous 
to  that  of  a motion  to  set  aside  an  award  under  the  statute 
of  William  III.  which  must  be  made  before  the  last  day  of 
the  term  next  after  the  publication  of  the  award.  See 
Pardee  v.  Lloyd , 5 A.  R.  1,  where  most  of  the  cases  are 
collected, and  Tennant  v.  Rawlwgs,L.RAGP.D.  133, a case 
under  the  English  County  Courts  Act,  sec.  6 of  which 
requires  that  a motion  by  way  of  appeal  shall  be  made 
“within  eight  days  after  the  decision  shall  have  been 
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made  or  given.”  It  was  held  that  the  party  could  not 
move  afterwards,  and  that  the  Court  had  no  power  to' 
extend  the  time. 

In  the  case  before  me,  the  list  was  posted  on  the 
7th  September,  and  notice  thereof  duly  published  on 
the  same  day.  Complaints  might  have  been  lodged  with 
the  clerk  for  thirty  days  afterwards,  and  during  that  time 
an  application  might  have  been  made  to  the  Judge  to  com- 
pel him  to  perform  his  duty  by  sending  out  the  remainder 
of  the  printed  copies  of  the  list.  But  his  omission  to  do  so, 
whether  negligent  orwilful,  does  not  in  my  opinion  authorizd 
in  extension  of  the  time  for  receiving  complaints.  If  his 
omission  to  send  the  copies  to  six  of  the  persons  entitled 
would  justify  the  order  complained  of,  the  same  thing 
might  be  said  of  the  omission  to  send  only  one.  The  Act 
does  not  make  the  performance  of  that  duty  essential  to 
the  legal  revision  or  authentication  of  the  list.  It  is  in 
this  respect  directory  only. 

I think,  therefore,  the  certificate  of  the  deputy  Judge* 
was  final,  and  could  not  be  set  aside. 

I sympathize  with  the  learned  Judge  who  made  the 
order  complained  of,  in  his  desire  to  undo  the  injury  which 
may  have  been  caused  by  the  clerk’s  misconduct ; I say 
which  may  have  been  caused,  as  it  does  not  appear  from 
any  of  the  papers  before  me  that  the  omission  to  send  out 
the  copies  of  the  list  was  in  fact  the  reason  why  complaints 
were  not  made  in  time.  I cannot,  however,  see  my  way  to 
upholding  the  order.  I trust  that  the  clerk,  who  has  made 
an  affidavit  in  support  of  the  present  application,  and  who 
does  not  attempt  to  impeach  the  finding  of  the  Judge  that 
his  certificate  was  wilfully  false  and  his  breach  of  duty 
intentional,  will  find  that  the  Act  has  provided,  in  section 
5,  a means  of  punishing  his  delinquency,  if  indeed  he 
is  not  liable  to  be  indicted  for  a misdemeanor. 

The  motion  must  be  absolute,  but  without  costs  (a). 

(a)  Affirmed  on  appeal  to  the  full  Court  Queen’s  Bench  Division,  in  the 
following  Hilary  Sittings. 


GOUGH  V.  BENCH. 
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Specific  performance — Damages, 

On  a bill  filed  to  rescind  a contract  for  the  sale  of  land,  the  defendants 
asked  by  way  of  cross  relief  to  have  the  sum  specifically  performed. 

On  a re-hearing  the  Divisional  Court  refused  specific  performance  or 
recission,  but,  having  regard  to  the  finding  of  the  Judge  at  the  trial, 
that  no  actual  fraud  had  been  proved  against  the  defendant  the  pur- 
chaser, though  it  appeared  that  to  a certain  extent  he  had  overreached  the 
plaintiff,  an  old  woman,  when  making  the  contract,  they  ordered  a 
reference,  under  Casey  v.  Hanlon,  22  Gt.  225  to  ascertain  the  amount, 
if  any,  of  the  defendant’s  damages. 

The  Master  at  Orangeville  found  defendant  entitled  to  $11.05,  his  costs  of 
investigating  the  title,  but  refused  to  allow  him  $1000,  which  was  the 
difference  between  the  contract  price  and  the  value  of  the  land. 

On  appeal,  Boyd,  C.,  confirmed  the  Master’s  report.. 

[December  20,  1882 .—Boyd,  C.] 

This  action  was  brought  to  set  aside  a contract  made  by 
the  plaintiff  with  the  defendant  for  the  sale  of  certain  land, 
1 he  defendant,  by  way  of  cross-relief,  asked  to  have  the 
contract  specifically  performed,  or  for  damages. 

The  Court,  on  a rehearing,  declined  to  decree  specific 
performance,  and  directed  a reference  to  the  Master  at 
Orangeville  to  ascertain  the  damages  (if  any)  sustained  by 
the  defendant. 

The  Master,  by  his  report  dated  30th  November,  1882, 
certified  Chat  the  defendant  had  sustained  damages  by  rea- 
son of  the  costs  of  investigating  title,  &c.,  to  the  extent  of 
$11.05. 

The  contract  price  of  the  land  was  $3,000,  and  the  report 
further  stated  that  the  true  value  of  the  land  at  the  time 
the  defendant  was  entitled  to  a conveyance  was  $4,000, 
and  that  if  the  Court  considered  the  defendant  entitled  to 
such  damages,  the  difference  was  $1,000,  but  the  Master 
declined  to  allow  this  class  of  damages. 

The  defendant  appealed  from  the  report. 

Bain , for  the  appeal,  cited  Wall  v.  City  of  London  L. 
R.  P.  Co.,  L.  ft.  0 Q.  B.  249 ; Sedgwick  on  Damages,  7th 
ed.,  vol.  2,  p.  337,  note  A.  ; Engell  v.  Fitch , L.  ft.4  Q.  B.  059  ; 
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V oilier  v.  Walsh,  6 C.  P.  459 ; Plumer  v.  Simonton,  16 
U.  C.  R.  220;  Scott  v.  Reikie,  15  C.  P.  200;  Jaques  v. 
1/^,L.R6  Ch.  D.  153. 

McMillan  (Orangeville),  contra,  cited  Roscoe  Nisi  Prius, 
11th  eel.,  161  ; McKinnon  v.  Burrows,  3 U.  C.  It.  590 
O'  Donnell  v.  Black , 19  Gr.  620. 

Boyd,  G. — When  a party  has  been  found  disentitled  to 
specific  performance,  and  is  left  to  his  rights  at  law,  the 
Courts  have  very  often  declined  to  interfere  after  the  plain- 
tiff’s bill  has  been  dismissed  : Wycombe  v.  Donnington,  L. 
R.  1 Chy.  275.  These  no  doubt  are  cases  such  as  were 
referred  to  by  Lord  Lyndhurst  in  Harris  v.  Kemble,  5 
Bli.  N.  R.  730,  when  the  conduct  of  the  party  asking 
damages  has  been  so  blameworthy  or  unconscionable  as 
to  be  undistinguishable  from  actual  fraud  That  is  the 
present  case.  The  finding  of  the  Judge  who  tried  the 
cause  that  no  actual  fraud  was  proved  against  the  purchaser 
influenced  the  Divisional  Court  in  not  making  a decree 
for  the  rescission  of  the  contract ; but  we  by  no  means 
thereby  affirmed  the  right  of  the  defendant  to  recover  com- 
pensatory damages  for  his  loss  of  the  bargain,  which,  as  it 
now  appears,  amount  to  $1,000.  We  considered  his  con- 
science to  be  so  far  affected  that  we  would  not  give  him 
the  benefit  of  his  bargain  specifically,  and  we  dici  not  intend, 
while  referring  it  to  the  Master  to  assess  his  damages  (if 
any),  to  give  him  the  benefit  of  his  bargain  in  the  shape  of 
a money  payment  to  the  extent  now  claimed  of  $1,000, 
which  is  in  effect  a confirmation  of  the  view  that  he  had 
overreached  to  that  extent  the  old  woman  with  whom  he 
was  dealing.  It  was  referred  to  the  Master  under  the  auth- 
ority  of  Cctsey  v.  Hanlon,  22  Gr.  445,  as  we  did  not  know 
what  expenditure  of  money  or  outlay  the  defendant  might 
have  made  on  the  faith  of  the  bargain  being  completed, 
and  of  which  it  would  not  be  fair  to  deprive  him,  but  an 
intimation  was  given  in  the  judgment  by  a reference  to 
Willanv.  Willan,  16  Yes.  83,  that  “all  the ciicumstances” 
were  to  be  taken  into  account,  and  I think  the  Master  has 
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rightly  interpreted  the  meaning  and  scope  of  the  reference 
to  him.  As  he  viewed  the  evidence  of  the  defendant  it  fell 
within  the  observations  of  James,  L.  J.,  in  Torrance  v. 
Bolton,  L.  R.  8 Chy.  124,  as  Being  a transaction  of  such 
a nature  that  it  was  unconscientious  of  the  defendant  to 
avail  himself  of  the  legal  advantage  he  had  obtained.  Or,  as 
put  by  Lord  Lyndhurst,  in  Harris  v.  Kemble , 5 Bli.  N.  R. 
751  : “Fraud  and  misrepresentation  operate  as  a personal 

Bar  to  the  relief  as  to  specific  performance.  Even  in  Courts 
of  law  circumstances  of  fraud  might  amount  to  a bar  against 
the  recovery  of  damages.”  I do  not  regard  the  ( lommon 
Law  cases  cited  as  to  the  measure  of  damages  when  the 
vendor  can  convey,  but  refuses  to  do  so,  as  at  all  applicable 
to  the  proper  disposition  of  the  matters  referred  to  the 
Master.  The  appeal  is  dismissed,  with  costs. 


Barber  v Russell. 

Judgment — Buie  80  0.  J.  A. 

The  power  given  by  Rule  80  0.  J.  A.,  to  sign  judgment  should  be  most 
carefully  and  sparingly  exercised  in  cases  where  the  defendant  makes 
an  affidavit  of  merits,  and  disputes  the  claim,  and  should  never  be 
exercised  unless  it  is  shown  that  the  plaintiff  may  be  seriously  preju- 
diced by  the  delay  in  awaiting  the  ordinary  modes  of  trial,  nor  in  any 
case  in  which,  under  the  old  practice,  final  judgment  could  not  have 
been  signed  for  want  of  appearance. 

On  the  facts  stated  below,  an  order  of  the  Master  in  Chambers,  directing 
the  entry  of  final  judgment  under  such  rule,  was  set  aside  on  appeal. 

[November  22,  1882.—  The  Master  in  Chambers.'] 
[December  22,  1882. — Cameron,  J.] 

The  plaintiff,  on  the  21st  day  of  October,  1882,  issued  a 
writ  of  summons  against  the  defendant,  indorsed  with  a 
claim  for  $2,500,  on  a covenant  contained  in  a chattel 
mortgage  made  by  the  defendant  in  favour  of  the  plaintiff, 
with  interest  from  the  30th  October,  1879. 

The  mortgage  contained  the  following  recital,  proviso, 
and  covenant,  among  other  provisions. 
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Whereas  by  agreement,  dated  the  31st  day  of  August, 
1878,  the  mortgagor  (defendant)  has  agreed  to  consign  to 
the  mortgagee  (plaintiff)  all  the  goods  and  chattels  manu- 
factured by  the  mortgagor  for  the  term  of  one  year  from 
the  making  of  the  said  agreement,  to  be  by  the  said  mort- 
gagee sold  for  the  benefit  of  the  mortgagor  on  commission. 
And  whereas  by  the  said  agreement  the  mortgagee  has 
agreed  to  accept  the  drafts  drawn  by  the  mortgagor  on  him, 
so  that  the  total  thereof  shall  not  exceed  the  sum  of  $2,500 
over  and  above  the  usual  advance  of  75  per  cent,  and  to 
become  liable  on  behalf  of  and  for  the  accommodation  of 
the  mortgagor,  on  and  in  respect  of  such  drafts,  for  the  pur- 
pose of  enabling  the  mortgagor  to  procure  money  by  the 
discount  of  such  drafts,  and  that  he  shall  not  be  called  on 
to  accept  more  than  $400  of  such  drafts  in  any  one  month. 
And  whereas  it  was  agreed  between  the  parties  that  such 
advances  is  (sic)  made  b}-'  the  mortgagee  to  the  mortgagor, 
either  in  cash  or  by  means  of  such  acceptances  as  aforesaid, 
should  be  repaid  to  the  mortgagee  within  one  year  from 
the  making  of  such  agreement;  and  that  the  said  mort- 
gagor  should  secure  the  mortgagee  for  such  repayment, 
and  against  all  liability  and  loss  in  respect  of  such  accept- 
ances or  advances,  by  giving  him  a chattel  mortgage  on 
the  goods  and  chattels  of  the  mortgagor  in  his  woollen 
mill  in  Newmarket.  The  proviso  was  as  follows  : 

Provided  always,  and  these  presents  are  upon  this 
express  condition,  that  if  the  mortgagor  * * do  and 
shall  and  truly  pay,  or  cause  to  be  paid  to  the  mort- 
gagee * * the  amount  of  the  advances  which  shall  be 

due  to  the  said  mortgagee  under  the  terms  of  the  agree- 
ment hereinbefore  in  part  recited,  or  whatever  deficiency 
there  may  be  due  to  the  said  mortgagee  thereunder,  then 
these  presents,  and  every  matter  and  thing  herein  con- 
tained shall  cease  and  determine,  and  be  utterly  void  to 
all  intents  and  purposes. 

The  covenant  was  as  follows  : And  the  mortgagor  doth 
hereby  * * covenant,  promise  and  agree  to  and  with  the 
mortgagee,  * * that  the  mortgagor  * * shall  and 
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will  well  and  truly  pay  or  cause  to  paid  unto  the  mort- 
gagee * * the  said  sum  of  money  in  the  proviso  men- 

tioned, with  interest  for  the  same  as  aforesaid,  on  the  days 
and  times  and  inmanner  above  limited  for  payment  thereof. 

On  the  1st  November,  1879,  the  plaintiff  tiled  a state- 
ment in  the  office  of  the  clerk  of  the  County  Court  under 
the  requirements  of  the  chattel  mortgage  Act,  in  which  he 
made  the  following  statement  of  the  account : 

“ Amount  of  advances  made  by  me $1984  14 

Interest  at  the  rate  of  six  per  cent,  thereon.  99  00 

$2083  14 

No  payment  has  been  made  on  account  of  either  principal 
or  interest  on  said  mortgage.” 

On  the  9 th  July,  1879,  the  defendant  gave  the  plain  tiff 
the  following  memorandum,  “ Owing  Barber  & Co.  a sum 
of  money  as  shown  by  their  books,  errors  and  omissions 
excepted,  I agree  to  give  them  as  security  on  their  account, 
a mortgage  given  by  Wrn.  Douglas  to  Nelson  Gorham, 
dated  19th  June,  1875,  for  $1,428.35  * * and  I further 

agree  to  give  them  a second  mortgage  on  all  of  my  mill 
property  if  they  so  desire  it ; and  I further  agree  to  renew 
at  its  expiration  the  chattel  mortgage  they  now  hold,  or 
to  give  them  a new  chattel  mortgage  in  lieu  thereof,  as  they 
may  require. 

The  defendant  duty  appeared  to  the  writ,  and  on  the  2nd 
day  of  November  the  plaintiff  gave  him  notice  that  he 
would,  on  the  6th  day  of  November,  apply  to  the  Master 
in  Chambers  for  an  order  that  the  plaintiff  be  at  liberty  to 
sign  judgment  in  the  action  against  the  defendant  for  the 
amount  endorsed  on  the  wiit  of  summons,  with  interest, 
if  any,  and  costs  * * and  that  upon  such  motion  would 

be  read  the  writ  of  summons,  the  affidavit  of  service,  and 
the  affidavit  of  the  plaintiff  filed. 

The  plaintiff’s  affidavit,  as  far  as  important,  was  as 
follows : 

3.  The  amount  due  by  the  defendant  to  me  is  the  sum 
of  $2,500  and  interest  thereon  from  the  30th  October, 
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1879,  no  part  of  which  has  been  paid  by  the  defendant  or 
any  person  on  his  behalf,  and  the  said  sum  is  the  amount 
endorsed  upon  the  writ  of  summons. 

4.  My  claim  * * is  made  under  and  by  virtue  of 

the  covenants,  stipulations,  and  conditions  contained  in 
a certain  chattel  mortgage,  a copy  of  which,  marked 
exhibit,  A,  is  annexed  to  this  affidavit  * * whereby  the 

defendant  covenanted  to  pay  me  whatever  sum  should  be 
due  under  the  terms  of  the  said  mortgage,  and  being  the 
said  sum  of  $2,500,  at  the  expiration  of  one  year  from 
the  date  of  the  said  mortgage,  and  for  interest  on  the 
said  sum  of  $2,500,  from  the  30th  day  of  October,  1879> 
until  judgment. 

5.  In  my  belief  there  is  no  defence  to  this  action,  and 
the  appearance  entered  by  the  defendant  is  for  the  pur- 
pose of  delay  only. 

The  motion  was  enlarged  from  time  to  time  before  the 
Master,  till  Wednesday,  the  22nd  November,  when  the 
defendant  shewed  cause  to  the  motion.  He  filed  his  own 
affidavit,  in  which  he  swore:  2,  That  he  had  a good  defence 
to  the  action  on  the  merits,  and  had  a set-off  against  the 
plaintiff. 

3.  That  in  the  year  1875,  and  prior  to  and  since  the  exe- 
cution of  the  chattel  mortgage,  the  plaintiff  and  he  had 
dealings  with  each  other.  That  he  had  been  in  the  habit 
of  consigning  tweeds  and  woollens  and  other  goods  to  the 
plaintiff,  amounting  to  large  sums  of  money  in  value,  the 
plaintiff  agreeing  to  advance  him  75  per  cent,  on  said 
goods,  sometimes  doing  so  in  cash,  and  sometimes  by 
accepting  drafts,  the  plaintiff  charging  five  per  cent,  com- 
mission for  selling  said  goods,  leaving  a balance  in  his, 
defendant’s,  favour  of  20  per  cent.,  which  has  never  been 
settled.  There  was  a running  account  between  plaintiff 
and  him,  and  to  secure  the  plaintiff  against  loss  on 
advances,  in  case  the  ba'ance  of  accounts  between  them 
should  be  in  plaintiff’s  favour,  the  mortgage  was  executed, 
but  the  sum  of  $2,500  was  not  paid  to  him,  defendant,  nor 
was  any  portion  thereof. 
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4.  Their  transactions  were  numerous,  and  in  addition  to 
consigning  goods  and  making  advances,  they  were  in  the 
habit  of  exchanging  notes  and  accommodation  paper,  and 
the  defendant  believed  the  balance  of  the  account  was 
often  in  his  favour. 

5.  That  an  insurance  had  been  effected  on  the  pro- 
perty covered  by  the  chattel  mortgage,  which  property 
was  destroyed  by  fire,  and  about  the  20th  January,  1879, 
$1,375  was  paid  to  the  plaintiff  in  respect  of  the  insurance. 

6.  Thai  the  accounts  and  dealings  between  the  plaintiff 
and  him  extend  over  the  period  since  1875,  amounting  to 
about  $30,000,  and  have  never  been  settled  or  adjusted, 
nor  has  any  balance  been  struck,  and  it  will  require  the 
service  of  a skilled  accountant  to  ascertain  the  balance. 

7.  The  defence  to  the  action  is  made  bond  fide,  and  not 
for  the  purpose  of  delay,  and  plaintiff  in  his,  defendant’s, 
opinion  is  indebted  to  the  defendant  instead  of  the  defen- 
dant being  indebted  to  the  plaintiff. 

During  the  pendency  of  the  motion  the  parties  were 
examined  before  John  Bruce,  Esq.,  special  examiner. 

The  defendant  on  such  examination  admitted  the  receipt 
of  an  account  from  the  plaintiff  showing  that  the  plaintiff 
claimed  up  to  the  1st  January,  1879,  $7204,  but  he 
persistently  asserted  that  the  accounts  between  him  and 
the  plaintiff  had  never  been  adjusted,  and  that  he  believed 
on  an  adjustment  of  the  accounts  there  wmuld  be  a balance 
in  his  favour. 

Tne  plaintiff  in  his  examination  admitted  that  his  know- 
ledge of  the  accounts  was  derived  from  the  books,  and 
information  received  from  his  book-keeper,  but  he  believed 
the  account  to  be  correct.  On  being  asked  how  he  made  up 
the  $2,500,  he  said  that  was  a point  he  had  not  looked  into 
since ; it  was  a balance  of  account  in  the  first  place  for 
$1,500,  and  it  was  understood,  he  thought,  that  he  was  to 
make  further  advances  on  drafts  that  were  supposed  to  be 
covered  under  the  chattel  mortgage,  drafts  made  by  defen- 
dant on  and  accepted  by  plaintiff,  it  included  interest  on 
cash  advances,  and  commission  for  selling  the  goods. 
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The  plaintiff  filed  in  reply  an  affidavit  made  by  William 
M.  Magrath,  to  the  effect  that  in  the  year  1878  and  1879, 
he  had  charge  of  the  plaintiff’s  books,  and  was  perfectly 
conversant  with  the  dealings  between  the  plaintiff  and 
defendant  as  well  as  with  the  entries  in  .the  books  of 
account  of  the  plaintiff,  and  that  such  entries  were  correctly 
made,  and  the  books  were  correctly  kept:  that  he  knew 
the  defendant  was  indebted  to  the  plaintiff  on  the  13th 
October,  1879,  in  the  sum  of  $2,500,  under  the  terms  of 
the  mortgage,  and  that  the  total  indebtedness  of  the 
defendant  to  the  plaintiff*  at  that  date  was  over  $6,000  • 
that  the  plaintiff*  after  the  fire,  and  after  the  first  of 
January,  1879,  made  further  advances  to  defendant  under 
the  mortgage,  and  that  such  advances  were  more  than  the 
face  value  of  the  mortgage. 

Hall,  for  the  motion. 

C.  E.  Macdonald , contra. 

The  Master  in  Chambers. — It  is  true  that  in  appli- 
cations of  this  nature  the  case  cannot  be  tried  in  Chambers 
and  yet  in  the  nature  of  things  the  evidence  on  the  motion, 
must  necessarily  be  looked  at  as  experience  teaches,  or  else 
the  jurisdiction  is  useless.  And  after  going  over  this 
matter  at  some  length,  it  seems  to  me  that  the  examination 
of  the  defendant  in  a great  degree  displaces  his  affidavit. 
The  accounts  were  delivered  to  the  defendant  as  long  ago 
as  1879,  yet  the  defendant  avows  himself  quite  ignorant  of 
details,  and  seems  to  be  satisfied  with  his  ignorance.  He 
does  not  appear  ever  to  have  made  any  effort  to  verify  any 
thing,  with  the  statement  of  the  plaintiff*  all  the  time  in  his 
hands.  Even  since  the  motion  was  made  three  weeks  have 
elapsed,  and  for  all  that  appears,  with  books  kept  by  both 
parties,  these  transactions  might  have  been  brought  to  a 
result  even  in  that  time  near  enough,  when  the  extent  of 
the  plaintiffs  claim  is  considered.  The  plaintilff’s  claim  would 
establish  a claim  of  $7000  on  the  general  account  including 
the  mortgage,  but  he  seeks  only  to  recover  the  $2500, 
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alleged  to  be  due  for  advances  on  the  mortgage,  his  state- 
ment being,  that  from  the  circumstances  of  the  defendant 
it  is  not  worth  while  to  go  into  the  accounts  for  the  larger 
claims. 

And  here,  regarding  the  nature  of  the  application,  I must 
yield  to  the  argument  of  the  defendants  counsel,  that  as  to 
the  $2500,  the  plaintiff  must  take  instead  $2083.14,  the  sum 
at  which  the  plaintiff  placed  the  indebtedness  on  renewing 
the  mortgage,  on  1st  November,  1879. 

Of  course  any  one  may  understand  that  the  particular 
amount  stated  might  be  unimportant  to  the  plaintiff  at  the 
time,  so  long  as  he  was  within  the  true  amount,  but  in 
giving  judgment  in  this  manner  for  the  plaintiff,  I must 
regard  the  plaintiff’s  statement  at  that  time. 

The  defendant  appealed,  and  the  appeal  was  argued  by 
the  same  counsel. 

Cameron,  J. — The  question  on  this  appeal  for  my  deter- 
mination is,  do  the  facts  establish  a case  within  rule  80  of 
the  Judicature  Act  for  the  exercise  by  the  Master  in  Cham- 
bers, a Judge,  or  the  Court,  of  the  power  conferred  by  that 
rule  to  direct  the  entry  of  final  judgment  without  a trial 
by  any  of  the  ordinary  modes  for  determining  the  rights 
of  parties?  In  my  opinion  they  do  not.  The  rule  only  in 
terms  permits  an  application  to  sign  judgment  for  the 
amount  endorsed  on  the  writ  where  a special  endorsement 
may  be  made  under  Rule  14.  And  on  such  application  the 
Court  or  a Judge  may,  unless  the  defendant,  by  affidavit 
or  otherwise,  satisf}^  the  Court  or  a Judge  that  he  has  a 
good  defence  to  the  action  on  the  merits,  or  discloses  such 
facts  as  may  be  deemed  to  entitle  him  to  defend  the  action 
make  an  order  authorizing  the  plaintiff  to  sign  judgment. 
When  the  claim  of  the  plaintiff  is  examined  it  will  be 
found  not  to  be  a debt  or  liquidated  demand  within  the 
meaning  of  said  Rule  14.  The  defendant’s  covenant  is 
not  to  pay  the  sum  of  $2,500,  but  to  pay  the  amount  of 
advances  which  shall  be  due  to  the  plaintiff  under  the 
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terms  of  the  agreement  in  the  mortgage  recited,  what- 
ever  such  advances  may  amount  to ; the  limit  of  $2,500  is 
the  limit  merely  of  the  plaintiffs  obligation  to  make 
advances  over  and  above  the  seventy -five  per  cent,  he  was 
to  advance  on  the  value  of  the  goods  consigned  to  him. 
There  is  no  acknowledgment,  therefore,  of  an  indebtedness 
by  the  defendant  to  the  plaintiff*  of  $2,500,  or  any  other 
sum,  and  the  cases  in  which  resort  may  be  had  to  a Judge 
or  the  Court  under  Rule  80  are  such  cases  only  as  under 
the  old  practice  the  plaintiff  could  properly  sign  judgment 
in  default  of  appearance  to  a specially  endorsed  writ.  No 
doubt,  under  the  decisions  relating  to  the  old  practice,  the 
plaintiff  might  have  so  endorsed  his  writ  as  to  have  enabled 
him  to  sign  judgment  ; but  he  has  not  done  so,  and  it  is 
he  who  is  seeking  to  take  the  benefit  of  the  provision 
contained  in  Rule  80,  and  not  the  defendant  who  is  asking 
a favour.  He  is  merely  asserting  his  right  to  have  a claim 
which,  by  his  oath,  he  declares  in  effect  to  be  unjust,  tried 
in  the  ordinary  way. 

In  Lloyd's  Banking  Co.  v.  Ogle , L.  R.  1 Ex.  D.  262, 
where  judgment  had  been  signed  against  the  defendant 
on  a specially  endorsed  writ,  for  money  claimed  to 
be  due  by  him  as  a surety,  under  an  order  made  by 
a Judge  in  Chambers  in  confirmation  of  an  order  made 
by  the  Master,  Brainwell,  B.,  in  delivering  judgment 
on  a motion  to  rescind  the  order,  said : “ I should  have 
some  hesitation  in  such  a matter  in  overruling  this  order 
of  a Judge  at  Chambers,  but  I have  had  an  opportunity  of 
consulting  four  of  the  Judges  of  the  Common  Pleas  Divi- 
sion, and  they  are  of  the  same  opinion  as  myself.  Had 
this  matter  come  before  me  in  the  first  instance,  I think  I 
may  say  that  I should  not  have  made  this  order,  for  the 
power  to  sign  judgment  was,  in  my  opinion,  intended  to 
apply  to  those  cases  which  almost,  on  the  admission  of  the 
defendant,  are  undefended,  and  not  to  cases  in  which  the 
defendant  might  reasonably  say,  I do  not  know  if  your 
case  is  well  founded  or  not,  but  I require  you  to  prove  it.” 

In  Bunnacles  v.  Mesqnita.  L.  R.  1 Q.  B.  D.  416,  in 
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rescinding  an  order  requiring  the  defendant,  who  resisted 
an  application  like  the  present  to  sign  judgment,  to  pay 
the  amount  claimed  as  the  balance  of  an  account  for  work 
done,  into  Court,  Cock  burn,  C.  J.  said  : “ We  are  agreed 
that  the  order  of  my  Brother  Denman,  in  making  it  a con- 
dition to  the  defendant  being  let  in  to  defend  that  he  should 
pay  money  into  Court,  was  going  too  far.  The  Court  is 
always  very  unwilling  to  interfere  with  any  matter  which 
is  in  the  discretion  of  a J udge  at  Chambers.  But  this  is 
a new  power,  and  it  is  a discretion  that  must  be  exercised 
most  scrupulously  ; this  is  the  commencement  of  a new 
system,  and  of  a practice,  hitherto  only  applicable  to  bills 
of  exchange,  superseding  the  ordinary  forms  of  law,  where 
the  defendant’s  liability  has  to  be  made  out  by  evidence. 
And  I think  we  must  not  hesitate  to  establish  a precedent 
that,  when  the  defendant  goes  beyond  the  mere  form  of 
stating  that  he  has  a good  defence,  and  states  what  his 
defence  is,  and  gives  reason  for  thinking  that  his  defence, 
is  substantial  and  will  be  sustained  in  evidence,  the 
defendant  ought  not  be  compelled  to  pay  money  into 
Court  as  a condition  to  his  being  allowed  to  come  in 
and  defend  the  action.” 

In  Walker  et  al.  v.  Ilicks , L.  B.  3 Q.  B.  D.  8,  the  following 
endorsement  of  a writ  of  summons  was  held  insufficient. 
The  plaintiffs’  claim  is  £309.9s.7d.,  the  defendant’s  share  or 
contribution  to  the  payment  of  certain  bills  of  exchange 
and  promissory  notes  on  which  he  and  the  plaintiffs  were 
jointly  liable,  and  which  bills  and  notes  have  been  taken 
up  by  the  plaintiffs. 

Cockburn,  C.  J.,  in  delivering  judgment,  thus  refers  to 
the  object  of  a special  endorsement : i£  On  the  one  hand  it 
is  to  have  a very  prompt  and  summary  effect  in  favour  of 
the  plaintiff,  by  entitling  him  to  apply  to  sign  final  judg- 
ment under  Order  XIV.  (our  Buie  80);  and  on  the  other 
hand,  it  is  intended  that  the  defendant  should  have  an 
opportunity  of  avoiding  such  further  proceedings  by  the 
payment  of  the  debt.  I think  a party  who  is  placed  in  the 
predicament  of  being  liable  tohave  a judgmentsignedagainst 
56 — VOL.  IX  O.P.R. 
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him  summarily,  is  entitled  to  have  sufficient  particulars  to 
enable  him  to  satisfy  his  mind  whether  he  ought  to  payor 
resist.  On  looking  to  the  forms  of  endorsements  in  the 
schedule  to  the  rules,  I find  that  in  the  examples  of  special 
endorsements  under  Order  III,  Rule  6,  in  actions  on  promis- 
sory notes  and  bills  of  exchange,  full  particulars  are  given  of 
the  amount  and  date  of  the  instrument  and  the  parties 
thereto.  If  such  particulars  must  be  given  when  the  action 
is  on  the  bill  itself,  a fortiori , I think  they  must  be  given 
when  the  claim  is,  as  here,  in  respect  of  a share  or  contri- 
bution to  the  payment  of  bills  and  notes  paid  by  the  plain- 
tiff. It  seems  to  me  that  a party  is  entitled,  before  summary 
proceedings  for  judgment  are  taken  against  him,  to  know 
specifically  what  is  the  claim  against  him.” 

Applying  the  language  to  the  case  under  consideration, 
it  is  manifest  the  information  required  to  be  given  to  the 
defendant  by  a special  endorsement  is  not  given  to  this 
defendant.  The  claim  against  him  is  in  truth  for  advances 
made  by  the  plaintiff  directly  or  through  the  retirement 
of  bills  of  exchange  drawn  by  the  defendant  upon  the 
plaintiff*,  and  not  on  a covenant  to  pay  any  specific  sum 
such  as  the  plaintiff*  has  alleged  in  the  special  endorsement, 
and  so  in  fact  no  information  as  to  to  the  plaintiff’s  true 
claim  is  given. 

I think  the  power  to  authorize  a plaintiff  to  sign  judg- 
ment against  the  defendant,  where  the  defendant  makes  an 
affidavit  of  merits,  and  disputes  the  claim,  should  be  most 
carefully  and  sparingly  exercised,  and  never  unless  it  can  be 
shewn  the  plaintiff*  may  be  seriously  prejudiced  by  the  delay 
that  may  occur  in  awaiting  the  ordinary  modes  of  trial,  and 
that  it  should  not  be  exercised  in  any  case  in  which  under 
the  old  practice  final  judgment  could  not  have  been 
properly  signed  for  want  of  an  appearance. 

The  appeal  must  be  allowed,  and  the  order  of  the  learned 
Master  in  Chambers  be  rescinded,  the  costs  of  the  motion 
before  the  Master,  and  of  the  appeal,  to  be  costs  in  the 
cause  to  the  defendant  in  any  event. 
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Collusive  action —Third  party — Right  to  defend — Alimony — Dower — 
Rule , 10,  IS  A. 

The  action  was  brought  by  one  F.  and  his  wife,  against  Archibald  F.,  to 
recover  nine  years’  arrears,  under  an  annuity  deed  made  by  the  defen- 
dant, to  secure  $120  a year  to  the  plaintiffs  during  their  lives.  Janet 
F.,  the  defendant’s  wife,  had  joined  in  the  annuity  deed  to  bar  her 
dower.  / 

Subsequently  the  defendant,  Archibald  F.,  abandoned  his  wife  and 
absconded.  Janet  F.,  then  brought  an  action  for  alimony,  and  now 
applied  to  be  let  in  to  defend  this  action,  on  the  ground  that  it  was 
collusively  brought  for  the  purpose  of  defeating  her  suit  for  alimony, 
and  to  deprive  her  of  her  dower  in  the  lands. 

Held,  upholding  the  order  of  the  Master  in  Chambers,  that  Janet  F.,  was 
entitled  to  be  admitted  to  defend. 

[January  27,  1 883.  — The  Master  in  Chambers.  ] 
[February  13,  1 883.  — Ferguson,  J.] 

This  was  an  action  brought  by  Mathew  Ferris  and  his 
wife,  against  Archibald  Ferris,  to  recover  nine  years5  arrears 
under  an  annuity  deed  made  by  the  defendant  to  secure 
$120  per  year  to  the  plaintiffs  during  their  lives.  Janet 
Ferris,  wife  of  Archibald  Ferris,  had  joined  in  this  deed 
to  bar  dower. 

The  defendant  abandoned  his  wife  and  absconded.  She 
brought  an  action  for  alimony,  and  also  made  application 
to  be  admitted  to  defend  this  suit,  on  the  ground  that  it 
was  collusively  brought  for  the  purpose  of  defeating  her 
said  suit  for  alimony,  and  to  deprive  her  of  her  dower  in 
the  lands. 


Fullerton,  for  the  motion.  The  defendant  is  substan- 
tially an  absconding  debtor.  The  plaintiffs  show  this  by 
obtaining  substitutional  service  of  the  writ;  the  wife  alleges 
the  action  to  be  collusive,  and  that  nothing  is  due  to  plain- 
tiffs under  the  annuity  deed.  The  wife  is  entitled  to  dower, 
subject  to  this  annuity  deed. 

The  case  is  distinguishable  from  Martindale  v,  Clarkson, 
6 A.  R.  1,  and  to  the  line  of  cases  therein  referred  to,  as 
these  only  apply  to  mortgages  where  the  husband  had 
parted  with  the  legal  estate,  while  here  the  legal  estate  is 
still  in  the  husband. 
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The  wife  on  signing  the  mortgage  deed  became  a surety 
for  the  husband’s  debt,  and  as  such  is  entitled  to  stand 
in  his  place,  and  to  be  let  in  here  to  defend. 

The  application  is  properly  made  under  Rule  10,  3 a., 
O.  J.  A. 

Wilson  v.  Church,  L.  R.  9 Ch.  D.  552  ; Lindley  on 
Partnership,  4th  ed.,  p.  1053 ; Wilkinson  v.  Henderson , 
1 M.  & K,  582 ; Stephenson  v.  Chiswell,  3 Ves.  567  ; 
Hills  v.  McRae , 9 Hare  297 ; Thorpe  v.  Jackson,  2 Y.  & 
C.  Ex.  553 ; Emden  v.  Carte , L.  R.  17  Ch.  D.  173  ; 
Cassey  v.  Cassey,  15  Grant  399  ; Davidson  v.  Boyes,  6 P.  R. 
27  ; Re  Robertson,  24  Grant  442,  25  Grant  276  ; Forrest  v. 
Layeoch,  18  Grant  618;  Cameron  on  Dower,  p,  233,  235 
Hortin  v.  Hall,  L.  R.  17  Eq.  437 ; Taylor  v.  Taylor,  L.  R. 
17  Eq.  324 ; Lumley  on  Annuities,  384 ; Edward  v.. 
Lowther,  45  L.  J.  C.  P.  419,  were  referred  to. 

Clement,  contra. 

The  Master  in  Chambers, — It  seems  to  me  proper  to 
add  the  wife  as  a party,  under  the  circumstances,  upon 
proper  conditions.  It  is  certain  that  you  must  often  look 
beyond  the  working  of  the  Rules  and  the  decisions  under 
them,  to  determine  many  matters — as  in  this  case,  for 
instance,  whether  the  wife  should  be  added  as  a party  at 
her  own  request,  and  against  the  will  of  the  plaintiffs. 

The  husband,  the  defendant,  has  apparently  left  the 
country.  I do  not  understand  that  he  has  any  children,, 
and  the  wife,  in  respect  of  her  right  of  dower,  should  she 
survive  him,  is  the  only  person  here  who  is  interested  in 
showing  the  truth  as  to  the  arrears  of  the  annuity.  I 
mean,  in  reducing  the  amount  should  the  plaintiffs  claim 
too  much.  The  Court  in  its  desire  to  do  justice,  seeks 
to  hear  every  inteiest,  and  it  is  no  answer  necessarily 
to  the  application  to  join  the  wife,  that  the  plaintiffs  can- 
not have  a decree  against  her. 

Take  an  ordinary  case  of  administration,  that  of  a luna- 
tic’s estate.  Where  something  out  of  the  usual  course  is 
proposed  to  be  done  with  his  real  property,  however 
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advantageous  it  may  seem,  the  Court  takes  means  to  hear 
the  views  of  those  interested.  I have  known  it  as  a 
matter  of  practice  in  the  case  of  the  infant  (presumed) 
heirs  of  the  lunatic,  the  guardian  would  be  notified. 

I refer  to  the  former  practice  prevailing  where  one  of 
several  partners  died.  What  was  then  the  position  at  the 
Common  Law  ? The  estate  of  the  deceased  partner  was 
discharged,  the  liability  of  the  partners  being  joint.  But 
not  so  in  equity.  The  estate  of  the  deceased  was  liable  in 
equity  because  equity  regarded  the  liability  of  partners  as 
several,  and  not  against  the  surviving  partners,  because  the 
remedy  against  the  survivors  was  at  law  ; yet  in  the  suit  in 
equity  against  the  executors,  the  surviving  partners  were 
necessary  parties,  because  they  were  interested  in  the  issues 
raised  between  the  creditor  and  the  executors.  S eeLindley 
on  Partnership,  4th  Ed.,  1053  ; Daniels , 6th  Ed.,  250  ; and 
the  several  cases  there  cited. 

Then,  in  our  absconding  debtor  law  it  is  familiar  to  all 
of  us,  that  any  creditor,  not  a party  at  all,  may  contest  the 
plaintiff’s  right  to  recover.  Such  creditor  has  a contingent 
interest  in  the  fund.  All  these  things  show  the  policy  of 
the  law,  and  induce  me  to  think  that  the  wife  should  be 
joined  here.  The  plaintiff*  cannot  recover  against  her,  but 
she  has  an  interest,  contingent  though  it  be,  that  should  be 
heard.  As  to  the  practice  under  the  Judicature  Act,  I refer 
to  Maclennan , 156  ; and  to  Emden  v.  Carte,  L.  R.  17  Ch.  D. 
169.;  which  latter  shows  that  when  justice  may  require  it 
the  Court  will  go  beyond  the  wording  of  the  Rules. 

The  wife  must  admit  all  the  case  of  the  plaintiffs,  except 
the  amount,  which  she  is  to  have  all  means  of  an  ordinary 
defendant  to  dispute. 

Appeal,  argued  bv  the  same  counsel,  on  the  5th  Feb., 
1883. 

Ferguson,  J. — This  appeal  has  been  most  ably 
argued  by  the  counsel  on  each  side.  My  sole  reason 
for  not  giving  judgment  at  the  close  of  the  argu 
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ment,  was  the  fear  that  I should  make  a vicious  precedent, 
for  on  the  merits  so  far  as  they  have  been  made  to  appear 
and  under  the  circumstances  disclosed,  my  opinion  was  the 
same  as  that  of  the  learned  Master,  and  I think  I so  stated. 
The  suit  is  to  collect  moneys  that  are  charged  upon  lands. 
The  respondent  barred  her  dower  in  these  lands  by  joining 
in  the  annuity  deed  with  her  husband,  that  being  the  deed 
by  which  the  charge  was  created.  The  defendant,  her 
husband,  does  not  defend  the  suit.  There  are  differences 
betureen  him  and  her.  His  father  is  the. plaintiff,  and 
she  alleges  collusion  between  plaintiff  and  defendant  to 
defeat  any  rights  she  may  have.  She  has  brought 

an  alimony  suit  which  is  pending.  Her  husband  has 
left  this  country.  She  alleges  that  there  is  not  any 
such  amount  owing  as  is  claimed  in  this  suit.  The  Master 
by  his  order  making  her  a defendant  has  only  permitted 
her  to  dispute  the  amount  of  the  plaintiff’s  claim.  She  is 
bound  by  the  order  to  admit  the  other  parts  of  the  plain- 
tiff’s case.  I think  she  has  clearly  an  interest  in  disputing 
the  account,  and  it  seems  to  me  necessary  to  the  ends  of 
justice  in  this  case  that  she  be  permitted  so  to  do,  and 
after  examining'  all  the  authorities  referred  to  I do  not  see 
my  way  to  reversing  the  order  appealed  against.  I think 
the  appeal  should  be  dismissed,  and  with  costs. 


Re  Batt — Wright  v.  White. 
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Re  Batt — Wright  v.  White. 

Administration — Commission. 

Executors  were  charged  by  the  Master  in  taking  the  accounts  in  an 
administration  suit  with  the  sum  of  $9,401.42,  and  allowed  as  cbsburse- 
ments  the  sum  of  $8,228.77.  These  amounts  included  on  both  sides  a 
sum  of  $3,238.25,  representing  securities  either  in  the  possession  of  the 
plaintiff  at  the  time  of  the  testator’s  death,  or  handed  over  to  the  plain- 
tiff immediately  afterwards.  The  Master  allowed  the  executors  a com- 
mission of  $400  on  the  tot  il  receipts,  including  the  said  sum  of  $3,238.25. 

Held , that  the  executors  were  entitled  to  compensation  in  respect  of  the 
said  sum  of  $3,238.25. 

Held,  that  the  commission  allowed  was  not  excessive. 

[February  19,  1883 .—Proud/oot,  ,].] 


An  administration  suit. 

The  Master  at  London  charged  the  defendants,  the 
acting  executors,  with  a sura  of  $9,404.42,  and  allowed 
them  as  disbursements  the  sum  of  $8,228.87.  These 
amounts  included,  on  loth  sides,  a sum  of  $3,238.25,  repre- 
senting securities  either  in  the  possession  of  the  plaintiff 
(an  executrix  and  residuary  devisee)  at  the  time  of  (her 
husband’s)  the  testator’s  death,  or  handed  over  by  the 
defendants  to  her  immediately  afterwards,  and  with  which 
the  defendants  never  intermeddled.  The  Master,  in  his 
report,  allowed  a commission  to  the  defendants  of  $400, 
being  about  five  per  cent,  on  the  total  receipts,  including 
the  said  sum  of  $3,238.25.  From  this  report  the  plaintiff 
appealed  on  the  grounds,  amongst  others,  (1)  that  the 
Master  had  erred  in  including  the  sum  of  $3,238.25  in  the 
receipts  and  disbursements  of  the  defendants,  and  in 
allowing  them  a commission  upon  it ; and  (2)  that  the 
amount  allowed  was,  at  all  events,  excessive. 


Hoyles,  for  the  plaintiff,  appellant. 

F.  E.  llodgins,  for  the  defendants,  contra. 

Proudfoot,  J.,  considered  : (1)  That  the  handing  over 
of  securities  to  the  amount  of  $3,238.25  before  the  final 
administration  of  the  estate,  or  the  retention  by  the  devisee 
of  them  with  the  assent  of  the  executors,  involved  a per- 
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sonal  risk  to  the  defendants,  and  necessitated  a calculation 
as  to  the  assets  and  liabilities,  for  which  it  was  not 
unreasonable  to  compensate  them  ; and  (2)  that  the  amount 
allowed  ($100),  being  about  two  and  a half  per  cent,  upon 
the  receipts  and  two  and  a half  per  cent,  upon  the  disburse- 
ments, was  not  excessive. 

Appeal  dismissed. 


Hamilton  v.  Tweed. 

Appeal — Extension  of  time — Notice . 

An  order  extending  the  time  for  appealing  from  the  report  of  an  official 
referee  under  sec.  47  0.  J.  A. , should  not  be  made  ex  parte. 

[February  19,  1883. — Proudfoot,  J.] 

By  an  order  of  reference  made  by  Ferguson,  J.,  at  the 
hearing,  the  questions  raised  upon  the  pleadings  were 
referred  to  an  official  referee  under  sec.  47,  O.  J.  A.  1881,  for 
enquiry  and  report.  The  referee  made  his  report  on  the 
17oh  January,  and  it  was  duly  filed  a day  or  two  later. 
On  the  10th  of  February  one  of  the  defendants,  who 
desired  to  appeal  from  the  report,  obtained  ex  parte  from 
the  Master  in  Chambers  an  order  extending  the  time  for 
appealing  until  19th  February.  The  only  material  filed 
in  support  of  the  application  was  the  affidavit  of  the 
Toronto  agent  of  the  solicitor  for  the  defendant,  to  the 
effect  that  the  defendant’s  solicitor  had  been  misled  by 
a postal  card  sent  him  by  the  referee  into  believing  that 
the  report  would  be  dated  20th  January,  instead  of  the 
17th,  and  that  the  deponent  was  “ instructed  and  believed 
there  was  a good  ground  of  appeal  from  the  report.” 

The  plaintiff  now  appealed  from  the  Master’s  order 
extending  the  time  to  appeal. 

G.  T.  BlacJcstoch , for  the  appeal.  This  order  ought  not  to 
have  been  made  on  an  ex  parte  application.  It  has  the  effect 
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of  postponing  the  enforcing  of  the  plaintiff’s  rights  under  the 
report,  and  should  only  have  been  made  on  notice  : Wigle 
v.  Harris,  9 P.  R.  276.  The  material  before  the  Master 
did  not  warrant  the  making  of  the  order.  In  order  to 
entitle  the  defendant  to  an  extension  of  time  for  appealing 
he  must  (1)  excuse  his  delay  in  moving,  and  (2)  shew  a 
reasonable  ground  of  appeal.  Even  admitting  the  defen- 
dant has  sufficiently  excused  the  delay,  he  shews  no 
ground  of  appeal.  The  allegation  of  his  solicitor’s  agent 
that  he  is  instructed  and  believes  he  has  good  ground  of 
appeal  is  too  vague : Nash  v.  Glover,  6 P.  R.  267. 

G.  H.  Watson,  contra.  Such  orders  are  being  constantly 
being  made  in  Chambers,  ex  parte.  It  has  long  been  the 
practice  to  do  so.  There  was  other  material  before  the 
Master  beside  the  affidavit  referred  to.  The  Master  had 
all  the  papers  before  him,  and  was  in  a position  to  judge 
of  the  grounds  of  appeal. 

Proudfoot,  J.,  said  it  was  unnecessary  to  discuss  any 
objection  but  the  first,  as  he  was  of  opinion  that  such  an 
order  ought  not  be  made  ex  parte.  As,  however,  it  had 
been  alleged  by  counsel  for  the  defendant  that  it  was  the 
practice  in  Chambers  to  make  such  orders  on  an  ex  parte 
application,  he  would  not  dispose  of  the  appeal  until  he 
had  an  opportunity  of  consulting  the  other  J udges  on  the 
subject. 

On  the  following  morning  Proudfoot,  J.,  said,  that  on 
conferring  with  the  other  members  of  the  Court  they 
were  all  of  opinion  such  an  order  ought  not  to  be  made 
ex  parte,  and  that  the  appeal  must  be  allowed,  with  costs, 
without  prejudice  to  the  defendant’s  right  to  make  another 
application  to  extend  the  time. 

Appeal  allowed,  with  costs. 
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Leonard  v.  Leonard. 

A Urnomj — Costs. 

The  plaintiff,  during  the  pendency  of  a motion  for  interim  alimony,. 

returned  to  her  husbmd. 

Held,  that  the  defendant  mast  pay  the  costs  as  between  solicitor  and 

client  of  the  plaintiff’s  solicitor. 

[February  26,  1883.-  -The  Master  in  Chambers .] 

The  plaintiff,  in  a suit  for  alimony,  returned  to  her  hus- 
band during  the  pendency  of  a motion  for  interim  alimony. 
Her  solicitor  petitioned  for  his  costs  of  suit  as  against  the 
defendant. 

J.  Macgregov , the  solicitor  in  person.  The  husband  is 
liable  at  common  law  for  such  costs  as  necessaries  : Rice 
v.  Shepherd , 12  C.  B.  332  ; Wilson  v.  Ford , L.  R.  3 Ex. 
63.  Under  the  ecclesiastical  law,  which  is  made  by  statute 
applicable  to  our  Courts,  it  has  been  expressly  held  that 
where  the  wife  returns  to  her  husband  during  the  pendency 
of  proceedings  for  judicial  separation,  the  husband  is  liable 
for  costs.  See  Cooper  v.  Cooper,  3 Sw.  & Tr.  392  ; Brown 
on  Divorce,  p.  328  and  330  ; Wells  v.  Wells,  1 Sw.  & Tr.  308. 

Badgerow , contra.  No  costs  other  than  disbursements 
can  be  given  : Keith  v.  Keith,  25  Grant  110;  R.  S.  0.  ch. 
40,  sec.  48. 

Macgregov,  in  reply.  Keith  v.  Keith  does  not  apply,  as 
in  that  case  there  had  been  a final  adjudication  of  the 
matter,  and  a decree  had  been  pronounced  : R.  S.  O.  ch. 
40,  sec.  48,  only  applies  where  there  has  been  a decree 
pronounced,  and  the  wife  fails  to  obtain  a decree  in  her 
favour.  The  plaintiff*  has  not  failed  in  this  action,  but  the 
action  has  been  compromised,  and  as  M cDougall  v.  Camp- 
bell, 41  Q.  B.  332,  has  been  decided  since  the  passage  of 
the  Act,  it  must  be  held  to  govern  this  case. 

The  Master  in  Chambers,  in  giving  judgment,  stated 
that  no  portion  of  the  judgment  in  Keith  v.  Keith  when 


LEONARD  V.  LEONARD. 


451 


rightly  considered  could  be  said  to  apply  to  a case  where 
there  had  been  a return  to  co-habitation  during  pendency 
of  proceedings  and  before  decree,  and  that  he  could  not 
hold  that  the  provisions  of  R.  S.  O.  ch.  40,  sec.  48,  covered 
such  a case  as  this,  or  that  the  plaintiff  had  failed  in  this 
case  to  procure  a decree  within  the  meaning  of  the  statute, 
any  more  than  if  she  had  died  during  the  pendency  of  the 
action  : that  he  felt  bound  to  follow  the  express  decision 
cited  by  the  petitioner,  in  Cooper  v.  Cooper , 3 Sw.  & Tr 
302,  as  also  the  aut'iorites  at  common  law,  as  to  the 
husband’s  liability  for  the  wife’s  costs. 

Order  made  directing  defendant  to  pay  costs  of  pro- 
ceedings, as  between  solicitor  and  client,  to  the  petitioner 
forthwith  after  taxation  thereof. 
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Regina  ex  rel.  Brine  v.  Booth. 


Municipal  councillor — Qualification — Liquor  license, — R.  8.  O.  Ch.  74. 

On  the  9th  December  the  liquor  license  of  Booth  Bros.,  of  which  firm 
respondent  was  a member,  was  transferred  to  one  of  the  partners,  T.  H. 
Booth.  The  nomination  took  place  on  22nd  December. 

On  the  books  of  the  registry  office  the  respondent’s  freehold  property 
appeared  incumbered  to  nearly  its  assessed  value.  It  was  shewn  that 
the  mortgages  had  been  reduced,  so  as  to  leave  the  property  worth, 
according  to  the  assessed  value,  $933  over  and  above  incumbrances. 
Held,  that  the  property  qualification  was  sufficient,  but  that  the  respon- 
dent was  the  holder  of  a license  within  the  meaning  of  R.  S.  0.  ch.  174, 
sec.  74. 

Election  set  aside,  but  without  costs  to  the  relator,  on  the  ground  that 
he  was  a confidential  officer,  (auditor,)  of  the  corporation,  following 
Regina  ex  rel.  McMillen  v.  DeLisle,  8 L.  J.  290. 

[March  5,  1883. — The  Master  in  Chambers .] 

Aylesworth,  for  the  relator,  moved  absolute  a summons 
in  the  nature  of  a writ  of  quo  warranto , to  contest  the 
validity  of  the  election  of  the  respondent  as  a councillor 
of  the  village  of  Parkdale,  on  the  ground  of  insufficient 
property  qualification,  and  also  on  the  ground,  that  the 
respondent  was  disqualified  by  reason  of  his  being  a shop- 
keeper licensed  to  se  1 spirituous  liquor  by  retail,  under  the 
provisions  of  the  Municipal  Act. 

J.  E.  McDougall  and  A.  D . Perry , for  the  respondent, 
shewed  cause,  and  argued  that  although,  according  to  the 
books  of  the  Registry  Office,  the  respondent’s  freehold 
property  appeared  to  be  encumbered  to  nearly  its  assessed 
value,  yet  the  amount  of  the  mortgages  had  been  reduced 
so  as  to  leave  the  respondent  with  property  worth,  accord- 
ing to  its  assessed  value,  $965  over  and  above  all  encum- 
brances. As  to  the  liquor  license,  the  nomination  was  upon 
the  22nd  of  December,  1882,  and  upon  the  9th  of  that 
month  the  liquor  license  of  Booth  Bros.,  of  which  firm 
respondent  is  a member,  was  transferred  to  T.  W.  Booth, 
the  respondent’s  partner.  Under  the  circumstances  here, 
and  under  the  case  of  Regina  ex  rel.  Clancy  v.  Conway , 
46  U.  C.  Q.  B.  85,  the  respondent  is  not  a licensed  shop- 
keeper within  the  meaning  of  the  Act. 
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Aylesworth,  in  reply,  cited  on  the  license  question : 
Regina  ex  rel.  McKay  v.  Brown , 5 U.  C.  L.  J.  91 ; Regina 
ex  rel.  Flanagan  v.  McMahon , 7 U.  C.  L.  J.  155  ; Regina 
v.  Rymer,  13  Cox  C.  C.  378;  Regina  ex  rel . Crazier  v. 
Taylor , G U.  C.  L.  J.  GO. 

The  relator  was  the  Auditor  of  the  village  corporation. 

The  Master  in  Chambers. — The  property  qualification 
of  the  respondent  is,  I think,  sufficient. 

As  to  the  other  point,  that  the  respondent  is  the  holder 
of  a shop  license  for  the  sale  of  liquor.  1 think  that  he 
is,  in  the  sense  of  the  statute,  the  holder  of  such  license, 
and  that  consequently  his  election  must  be  set  aside. 

Previous  to  the  9th  December  last  a shop  license  to 
Booth  Bros,  existed  for  the  sale  of  liquors  at  their  shop  in 
Parkdale.  At  that  date  a transfer  of  the  license  was 
made  to  Thomas  W.  Booth,  and  so  it  now  exists. 

It  is  urged  that  the  respondent  has  not,  therefore,  since 
the  9th  December  been  a person  licensed  to  sell  spirituous 
liquors  by  retail. 

The  respondent,  George  S.  Booth,  previous  to  and  on  the 
9th  December,  was  a partner  in  the  firm  of  Booth  Bros.,, 
and  has  so  continued  ever  since.  The  business,  including 
the  sale  of  liquors,  since  the  9th  December  has  been  carried 
on  just  as  it  was  at  that  date  by  the  respondent  and 
Thomas  W.  Booth. 

I cannot  see  any  foundation  for  this  contention.  It  is 
the  business  that  is  licensed  in  the  particular  place — see 
sub-sec.  3,  sec.  9,  of  the  Liquor  License  Act — and  the 
license  must  be  in  favour  of  the  true  owner  of  the  business. 
In  this  case  it  is  to  one  of  the  owners.  And  what  has  the 
respondent  been  doing  ever  since  the  9th  December  ? As 
a member  of  the  firm  of  Booth  Bros,  he  has  been  carrying 
on  the  business  of  liquor  selling  by  retail — as  a principal 
and  as  an  agent. 

It  seems  to  me  from  the  statute  (I  am  not  aware  of  any 
published  case),  that  the  license  would  protect  the  respon- 
dent in  a prosecution  for  selling  liquor  by  retail  in  that 
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shop — liquor  the  property  of  the  firm.  But  what  was 
intended  by  transfer  of  the  license?  It  looks  like  an 
attempt  to  evade  the  statute.  Certainly  it  was  not  intended 
to  cease  selling  liquor  in  the  shop.  It  is  contended  now 
that,  though  authorizing  the  sale  of  liquor  the  property  of 
the  firm  on  the  premises,  and  though  that  is  practised 
under  it,  the  respondent's  case  is  not  technically  within 
the  statute,  because  the  license  is  not  nominally  to  him.  I 
eannot  understand  such  a way  of  construing  a statute. 

The  case  of  Regina  ex  rel.  Clancy  v.  Conway , 46 
U.  C.  R.  85,  is  no  authority  for  it.  There  the  learned 
Judge  concluded  as  a fact  or  as  law  that  the  license 
to  the  son  did  not  authorize  the  sale  by  the  father 
of  the  father’s  own  liquor : that  the  father,  if  selling 
liquor,  was  simply  acting  in  violation  of  the  law ; but  that 
that  was  a different  thing  from  beinoj  licensed  to  sell,  which 
the  statute  is  pointed  at.  Here  the  respondent  assumes  to 
sell  under  a license  which  authorizes  such  sale  in  the  busi- 
ness in  which  the  respondent  is  a partner,  and  the  respon- 
dent is  carrying  on  under  the  assumed  authority  of  the 
license  the  sale  of  liquors — as  I have  said  before — both  as 
a principal  and  as  an  agent.  The  case  seems  to  me  very 
plain.  I set  aside  the  election.  As  to  the  costs,  I have  to 
say  that  the  relator’s  position  renders  it  proper  that  he 
should  not  be  a plaintiff  in  such  a matter — he  a confidential 
officer  of  the  corporation.  The  case  before  Richards,  C.  J., 
Regina  ex  rel.  McMillen  v.  DeLisle,  8 L.  J.  290,  seems  to 
warrant  my  saying  so. 

Note. — An  appeal  was  subsequently  taken  to  the  Divisional  Court  of 
the  Queen’s  Bench  Division,  and  the  Master’s  judgment  was  sustained, 
3 0.  R.  144. 
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Lalor  y.  Lalor. 

Partition — Tenant  for  life — Dowress. 

A tenant  for  life  is  entitled  to  a partition,  and  where  there  is  a right  to  a 

partition  there  may  be  a right  to  a sale  as  the  Court  may  determine. 

[March  5th,  1883. — Proudfoot,  J. 

A partition  matter.  The  facts  appear  in  the  judgment. 

J.  R.  Kerr,  for  the  plaintiff. 

J.  Ho&khn,  Q.  C.,  for  the  infants. 

Proudfoot,  J. — This  is  an  application  for  a partition 
or  sale  of  certain  real  estate  in  Toronto,  by  the  mother 
of  the  infant  defendants.  The  mother  is  entitled  to 
dower  in  the  lands,  and  she  is  also  entitled  to  a life 
interest  in  the  share  of  one  of  her  children,  who  died 
intestate. 

It  was  objected  that  as  dowress  she  was  not  entitled  to 
partition  ; and  that  as  tenant  for  life  she  was  only  entitled 
to  partition,  not  a sale. 

At  the  hearing  of  the  motion  a sale  was  asked  by  the 
plaintiff. 

I do  not  think  any  party  has  a right  to  insist  on  a sale  • 
and  it  will  not  necessarily  be  ordered,  unless  the  Court 
think  it  more  advantageous  for  the  parties  interested. 

Whether  a dowress  be  entitled  as  such  to  apply  for 
either  partition  or  sale,  need  not  be  disposed  of  on  this 
application,  because  in  the  character  of  tenant  for  life 
she  is  entitled  to  one  or  the  other;  and  I cannot  decide  on 
the  materials  before  me  which  is  the  more  advantageous 
for  the  parties.  But  upon  the  usual  reference,  the  Master 
will  determine  that  in  the  usual  way. 

Gaskell  v.  Gaskeil,  6 Sim.  G43  determined  that  a tenant 
for  life  may  have  a partition  ; and  where  there  is  a right 
to  a partition  there  may  be  a right  to  a sale,  as  the  Court 
shall  determine.  R.  S.  0.,  c.  101,  sec.  8. 

The  usual  order  will  therefore  be  made. 
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Costs — Letters — Agency. 

Necessary  letters  between  a solicitor  and  his  agent  on  the  business  of  the 
cause  are  taxable  as  between  party  and  party,  whether  the  agent  resides 
in  the  county  town  of  the  county  in  which  the  solicitor  resides,  or  in 
another  county,  or  in  Toronto. 

[March  13,  1833.  -Osier,  J.] 


Motion  to  revise  a taxation. 

The  facts  appear  in  the  judgment. 

Holman,  for  the  defendant. 

No  one  appeared  for  the  plaintiff. 

Osler,  J. — The  solicitors  for  both  parties  reside  in  the 
town  of  Meaford,  in  the  county  of  Grey. 

The  defendant  succeeded  in  the  action,  and  his  bill  of 
costs  on  entering  final  judgment  was  taxed  by  the  Deputy 
Clerk  of  the  Crown  and  Pleas  for  that  county.  It  con- 
tained a number  of  charges  for  agency  letters  between  the 
solicitor  in  Meaford  and  his  agents  in  Owen  Sound,  the 
county  town  of  the  county  of  Grey. 

These  letters  were  admittedly  written  on  the  business 
of  the  cause,  and  were  necessary  and  proper  to  be  written 
in  the  circumstances. 

The  Deputy  Clerk,  following  the  practice  which  formerly 
prevailed,  disallowed  them,  and  Taxing  Officer  Clark, 
for  the  same  reason,  disallowed  them  on  revision. 

The  defendant  now  applies  to  review  his  taxation. 

The  practice  which  the  Taxing  Officer  has  followed  is 
that  which  prevailed  for  many  years  under  former  tariffs 
of  costs.  There  was  nothing  in  those  tariffs  which  in 
terms  prohibited  such  letters  as  those  now  in  question  from 
being  taxed  as  part  of  the  costs  of  the  cause,  and  the  prac- 
tice probably  originated  at  a time  when  the  county  town 
was  almost  the  only  town  or  village  to  be  found  in  the 
county,  and  the  only  agents  known  were  the  solicitors 
Toronto  agents. 
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A very  different  state  of  things  has  now  for  a long  time 
existed,  and  the  injustice  of  the  rule  has  been  often  com- 
plained of. 

The  Taxing  Officers  themselves  followed  it  only  because 
they  found  it  established ; and  when  the  tariff  of  the  10th 
September,  1881,  was  being  framed  the  matter  was  one  of 
those  mentioned  by  the  bar  to  the  Judges  as  calling  for 
amendment.  Item  150,  “Letters — common  letters,  includ- 
ing necessary  agency  letters,  50c,”  was,  while  the  tariff 
was  being  framed  and  discussed,  amended  into  its  present 
shape,  expressly  to  cover  all  cases,  and  this  among  others, 
of  letters  passing  between  a solicitor  and  his  agent  on  the 
business  of  the  cause,  whether  the  latter  resides  in  the 
county  town  of  the  same  county,  or  in  another  county, 
or  in  Toronto. 

I never  knew  or  heard  of  any  intelligible  reason  for  the 
former  practice ; and  there  is  certainly  none  for  continu- 
ing it  under  the  new  tariff. 

The  taxation  must,  therefore,  be  reviewed,  and  the 
Taxing  Officer  will  allow  such  of  the  letters  as  he  may 
think  proper. 
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Ryan  v.  Fish  et  al. 

Dower — Damages  for  detention — Judgment  of  seisin — Mistake  of  solicitor — 
Discretion  of  Master — R.  S.  0.  ch.  55,  sec.  20. 

In  an  action  for  dower  and  damages  for  detention  of  dower,  defendants 
appeared  under  R.  S.  0.  ch.  55,  sec.  20,  and  filed  acknowledgment  of 
tenancy,  consent  to  dower,  &c.  Plaintiff’s  solicitor  thereupon  entered 
judgment  of  seisin,  issued  writ  of  assignment  of  dower,  and  proceeded 
for  damages.  The  judgment  of  seisin  was  held  at  the  hearing  to  be 
final,  and  to  preclude  any  proceeding  for  damages,  but  leave  was  given 
to  plaintiff  to  move  in  Chambers  to  vacate  it. 

The  Master  in  Chambers  made  an  order  vacating  the  judgment. 

Held,  on  appeal,  that  the  order  was  one  in  the  discretion  of  the  Master, 
which  was  properly  exercised  under  the  circumstances  in  the  plaintiff’s 
favour,  especially  as  judgment  had  been  signed  through  mistake  of  her 
solicitor. 

[February  2,  1883. — Proud  foot,  J.] 

This  was  an  action  for  dower,  and  damages  for  detention 
of  dower,  brought  in  the  Chancery  Division,  by  Catherine 
Ryan,  widow  of  Thomas  Ryan,  deceased,  against  Robert  J. 
Fish,  the  owner,  and  Robert  Ransom  his  tenant,  of  certain 
lands  in  Wellesley,  county  of  Waterloo,  of  which  Thomas 
Ryan  died  seized. 

In  March,  1882,  a demand  for  dower,  &c.,  was  served 
on  each  of  the  defendants,  and  on  the  4 th  April  fol- 
lowing, a writ  was  issued.  Defendants,  under  sec.  20  ch. 
55  R.  S.  0.,  being  the  “ Act  respecting  the  procedure 
in  actions  of  dower,”  filed  an  appearance  and  acknowledg- 
ment that  they  were  tenants  of  the  freehold,  together  with 
a consent  that  plaintiff  might  have  her  dower,  &c.,  as  pro- 
vided by  that  section.  Plaintiff’s  solicitors  on  the  first  of 
May,  entered  judgment  of  seisin,  issued  a writ  of  assign- 
ment of  dower,  and  thereafter  proceeded  for  damages  for 
detention.  Defendants  set  up  a number  of  defences,  the 
principal  one  being  that  of  tout  temps  prist.  The  action 
came  on  for  hearing  before  Proudfoot,  J.,  on  the  22nd  of 
November,  at  Toronto,  when  IF.  G.  P.  Cassels  and  J. 
King,  for  defendants,  objected  that  the  judgment  of 
seisin  which  had  been  entered  was  absolutely  final  and 
conclusive,  and  that  there  was  no  provision  of  law  in  such 
a case  entitling  the  demandant  to  any  damages  of  any 
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nature  or  description,  nor  any  mode  of  proceeding  provided 
for  asertaining  such  damages.  They  cited  Linfoot  v. 
Duncombe,  21  C.  P.  484,  and  Harvey  v.  Pearsall , 31 
C.  P.  239. 

James  Bethune,  Q.  C.,  for  plaintiff,  referred  to  Cameron 
v.  Gilchrist , 7 P.  R.  114,  and  43  U.  C.  E.  512. 

The  learned  Judge  held  he  was  bound  by  Linfoot  v. 
Duncombe,  and  gave  judgment  for  defendants  with  costs, 
but,  on  the  request  of  plaintiff’s  counsel,  directed  that 
entry  of  Judgment  should  be  stayed  for  three  weeks  to 
permit  the  plaintiff  to  move  before  the  Master  in  Chambers, 
to  vacate  the  judgment  of  seisin. 

On  December  1st,  Hoyles , for  plaintiff,  moved  in  Cham- 
bers on  notice  to  vacate  this  judgment.  The  motion  was 
made  on  an  affidavit  by  plaintiff’s  solicitor,  stating  the 
result  of  the  hearing  in  November : that,  although  a writ  of 
assignment  had  been  issued,  nothing  had  been  done  under 
it,  that  Fish  was  still  the  owner,  and  Hansom  still  the 
tenant,  of  the  lands  in  question,  and  that  in  so  far  as  the 
parties  to  the  suit,  and  their  respective  interests  in  the 
lands,  were  concerned,  there  had  been  no  change  since  the 
hearing,  and  matters  were  in  statu  quo.  A number  of 
affidavits  and  papers  filed  on  previous  Chamber  motions 
of  one  kind  and  another,  were  also  referred  to  in  the  notice 
of  the  present  motion  as  additional  material  for  the  motion, 
Hoyles  contended  that,  under  all  the  circumstances,  the 
Master’s  discretion  should  be  exercised  in  favour  of  the 
plaintiff. 

J.  King , for  the  defendants,  who  filed  no  affidavits  in 
reply,  argued  that  no  case  had  been  made  out  for  the  order 
asked,  and  that  the  affidavit  of  plaintiff’s  solicitor  was 
entirely  defective  in  this  respect.  He  referred  to  some  o 
the  facts  of  the  case,  to  show  that  the  amount  in  dispute 
was  trivial : that  a bond  fide  offer  of  all  that  could  be 
claimed  had  been  made  by  defendants  at  an  early  stage  in 
the  suit,  and  that  the  question  now  was  really  one  of  costs 
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altogether.  He  asked  leave  to  put  in  some  affidavits  to 
show  this.  The  Master  declined  to  receive  any  further 
affidavits,  and  reserved  judgment  till  December  1 1th,  when 
he  granted  the  order  asked  for,  with  such  costs  in  the 
cause  to  the  defendants  in  any  event  as  had  been  incurred 
by  them  by  reason  of  the  judgment  of  seisin  having  been 
signed,  and  also  the  costs  of  the  present  motion. 

From  this  order  the  defendants  appealed.  The  appeal 
came  on  to  be  argued  before  Boyd,  C.,  who  allowed  defend- 
ants to  put  in  additional  affidavits,  to  which  the  plaintiff 
might  reply,  and,  with  the  consent  of  counsel,  enlarged  the 
motion  before  Proudfoot,  J.,  who  heard  it  Feburary  2, 1883. 

J.  King,  for  the  appellants.  The  affidavits  filed  by  plain- 
tiff did  not  justify  the  order  vacating  the  judgment  of 
seisin.  The  order  had  been  settled  ex  parte,  and  no  copy 
had  been  served.  It  was  not  shown  or  pretended  that  the 
judgment  had  been  entered  by  mistake,  inadvertence,  or 
any  other  slip  of  the  solicitor,  for  which  the  Court  would 
sometimes  relieve  the  client.  Defendants’  affidavits  showed 
that  plaintiff’s  solicitor  was  well  aware  of  the  decisions  in 
Linfoot  v.  Buncombe,  and  Harvey  v.  Pearsall,  when  the 
judgment  was  entered.  It  must  be  held  to  have  been 
signed  deliberately,  and  with  a full  knowledge  of  the 
consequences  ; in  fact  this  was  not  denied.  It  should  not 
have  been  entered,  unless  plaintiff  was  prepared  to  appeal 
from  the  judgment,  which  would  certainly  follow  at  the 
hearing,  and  defendants  quite  expected  such  an  appeal. 
There  had  been  a delay  of  over  six  months,  not  accounted 
for,  in  moving  to  vacate  the  judgment.  Defendants  had 
defended  relying  on  the  decisions  referred  to  as  a good  an- 
swer to  this  action,  and  they  should  at  all  events  be  allowed 
all  costs  incurred  by  reason  of  the  entry  of  the  judgment. 
The  Court  had  given  relief  in  the  following  cases  : Mc- 
Feeters  v.  Dixon,  3 Chy.  Ch.  R.  84 ; Devlin  v.  Devlin,  3 
Chy.  Ch.  R.  <91 ; Cattanach  v.  Urquahart,  6 P.  R.  28; 
Dayer  v.  Robertson,  9 P.  R,  78  ; Leggos  Chy.  Prac.  1638. 
The  present  case  did  not  come  within  any  of  the  principles 
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or  rules  laid  down  in  those  cases.  There  must  be  some 
point  at  which  the  Court  should  refuse  to  relieve  the  client 
from  the  error  of  the  solicitor.  When,  as  here,  it  had  been 
committed  deliberately,  and  with  clear  perception  of  the 
consequences,  the  client  should  be  bound.  At  all  events 
the  order  should  not  have  been  made  unless  the  plaintiff 
showed  she  had  a good  action  on  the  merits.  This  had 
not  been  done,  and  the  practice  should  be  the  same,  in  that 
respect,  as  in  moving  to  set  aside  a judgment  for  default  of 
appearance.  Here  the  facts  and  the  law  were  entirely 
against  the  legality  of  the  plaintiffs’  claim.  There  had 
been  no  demand  of  dower  by  plaintiff  and  refusal  by  defen- 
dants, and  this  was  essential  to  her  success.  Draper  on 
Dower  pp.  58  and  61,  and  cases  there  cited;  Norton  v. 
Smith,  7 U.  C.  L.  J.  263  ; in  appeal  20  U.  C.  R.  213;  Empey 
v.  Loucks,  8 U.  C.  R.  374.  Part  of  the  judgment  of  Gwynne, 
J.,  in  Linfoot  v.  Duncombe , 21  C.  P.  484,  was  also 
referred  to,  and  Cameron  on  Dower,  secs.  28,  31,  and 
37,  pp.  516,  517,  and  519.  The  amount  in  dispute  between 
the  parties  was  very  small,  and  plaintiff  had  made  no  de- 
mand while  her  son,  Patrick  Ryan,  owned  the  lands,  and  not 
in  fact,  till  several  years  after  her  husband’s  death,  when 
Patrick  conveyed  to  defendant  Fish.  Dower  in  such  circum- 
stances was  not  favoured,  Phillips  v.  Zimmerman , 18  Gr. 
224.  The  costs  already  incurred  were  large,  plaintiff  was 
shown  to  be  worthless,  and,  in  any  event,  she  should  pay 
those  costs  before  the  matter  was  re-opened,  and  further 
costs  incurred.  Defendant  Fish  had,  before  any  costs  were 
incurred,  made  an  offer  of  the  full  amount  that  could  be 
claimed.  This  entitled  him  to  his  costs  ; Daniel's  Ch}\ 
Prac.  1014,  and  cases  there  cited. 

Hoyles,  for  respondent,  read  an  affidavit  in  reply  to  the 
fresh  affidavits  filed  by  the  defendants.  The  settling  of 
the  order  ex  parte  was  an  obiection  which  should  have  been 
made  by  motion  in  Chambers,  and  could  not  be  urged  now. 
The  value  of  the  lands,  the  amount  of  damages  which 
could  be  claimed,  its  importance,  &c.,  were  really  matters 
for  determination  at  the  hearing,  or  afterwards,  and  did 
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not  properly  arise  here.  Plaintiff  had  offered  to  take  a 
very  reasonable  sum  in  full  of  dower  and  damages,  and 
this  had  not  been  accepted.  He  was  not  prepared  to 
argue  the  other  questions  raised  as  to  the  relative  rights  of 
the  parties,  the  justice  of  plaintiff’s  claim,  &c.,  which  were 
questions  to  be  decided  at  the  hearing.  The  objection  as 
to  the  entry  of  the  judgment  of  seisin  might  have  been 
taken  at  an  earlier  stage  in  the  suit,  but  was  urged  for  the 
first  time  at  the  hearing.  Plaintiff’s  solicitor  in  proceeding 
for  damages,  had  acted  on  the  suggestion  contained  in  the 
judgment  of  Wilson,  C.  J.,  in  Harvey  v.  Pearsall , and  had 
done  so  on  the  advice  of  counsel.  The  sole  question  here 
was,  whether  the  Judge  in  Chambers  had  exercised  his 
discretion  properly,  and  he  contended  he  had.  It  was 
anything  but  certain  that  plaintiff  had  not  a just  claim  for 
damages,  and,  whether  it  was  large  or  small,  she  had  a 
right  to  have  that  question  fairly  tried.  If  she  were  not 
allowed  to  vacate  her  own  judgment,  it  could  not  be  tried, 
and  she  might  suffer  a great  injustice.  The  entry  of  the 
judgment  was  manifestly  a mistake;  this  was  urged  in 
Chambers  as  a reason  for  making  the  order,  and  the  Master 
was,  no  doubt,  influenced  thereby.  At  all  events,  the  order 
was  in  the  defendants’  favour  as  to  costs;  the  terms 
imposed  on  plaintiff  were  fair  to  defendants,  and  it  should 
have  been  allowed  to  stand  without  an  appeal.  He  read 
and  commented  on  the  proceedings  in  Carter  v.  Stubbs t 
L.  R.  6 Q.  B.  D.  116,  and  Collins  v.  Vestry  of  Paddington, 
L.  R.  5 Q.  B,  D.  368,  which  he  contended  were  authorities 
in  plaintiff’s  favour. 

Proudfoot,  J. — There  have  been  a number  of  questions 
argued  before  me  on  this  appeal,  of  more  or  less  import- 
ance, questions  as  to  costs,  &c.,  upon  several  of  which  I do 
not  feel  called  upon,  at  this  stage  of  the  proceedings,  to 
pronounce  any  decision.  If  the  cause  should  go  to  a hearing, 
these  matters  can  be  fully  argued  there,  and  be  disposed  of 
with  more  certainty  and  advantage  to  the  interests  of  the 
litigant  parties,  than  on  the  present  motion.  Some  of 
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these  questions,  which  involve  the  meaning  and  construc- 
tion of  the  Dower  Procedure  Act,  and  law  of  dower  gener- 
ally, will  require  careful  consideration,  especially,  in  view 
of  some  of  the  decisions  just  referred  to.  Without  passing 
any  deliberate  opinion  upon  these  at  present,  I may  say 
that  I can  perceive,  from  the  general  tenor  of  Mr.  King’s 
argument,  a number  of  obstacles  in  the  way  of  the  plaintiff’s 
claim  for  damages.  A distinction  of  some  consequence 
has  been  pointed  out  between  damages  for  detention  of 
dower  and  mesne  profits  or  thirds,  under  our  own  statute, 
and  plaintiff  may  have  some  difficulty  in  making  good  her 
claim.  That,  however,  is  a matter  to  be  determined  here- 
after, when  all  the  facts  are  fully  presented,  and  the  law 
applicable  to  them  is  carefully  investigated. 

What  I think  I am  required  to  do  now,  is  to  decide 
whether  the  order  appealed  against  is  one  that  was  proper 
to  be  made,  under  the  circumstances.  I do  not  think  that 
the  fact,  which  is  admitted,  that  it  was  settled  ex  parte 
is  an  objection  that  I can  give  effect  to.  That  might  be  a 
ground  for  moving  in  Chambers  against  the  order,  but  I do 
not  think  I can  entertain  the  objection  here.  Nor  do  I 
think  the  smallness,  or  trivial  importance  of  the  amount 
in  dispute  between  the  parties,  a sufficient  reason  for  inter- 
fering with  wThat  has  been  done.  The  Master  was  asked 
by  the  plaintiff  to  set  aside  a judgment  which  was  fatal  to 
the  further  prosecution  of  her  suit,  a judgment  signed  on 
her  behalf,  and  which  was  an  effectual  bar  to  the  Court’s 
pronouncing  upon  a claim  which,  rightly  or  wrongly,  she 
set  up  in  the  course  of  the  action.  The  question  is,  did 
the  Master  exercise  his  discretion  properly  in  permitting 
her  to  vacate  that  judgment,  in  order  that  the  merits  of 
the  claim  might  be  investigated  ? In  view  of  the  decisions 
on  the  point,  the  entry  of  the  judgment  was  a strange 
proceeding  and  unaccountable,  except  on  the  ground  of 
mistake.  If  the  mistaken  action  of  the  solicitor  had  not 
been  urged  on  the  hearing  of  the  motion  in  Chambers,  as  a 
reason  for  vacating  the  judgment,  and  if  the  point  had  not 
been  discussed  there,  I would  be  disposed  to  question  the 
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propriety  of  the  order  appealed  against,  and  to  allow  the 
appeal.  But  I am  told  that  that  question  was  argued  in 
Chambers,  and  I must  conclude  that  it  was,  and  that  the 
Master  was  more  or  less  influenced  thereby.  If  the  judg- 
ment was  not  set  aside,  the  plaintiff  would  be  denied  the 
right,  which  I think  she  should  have,  of  presenting  her 
case  on  its  merits  to  the  Court.  If  it  is  not  well  founded 
she  will  be  the  principal  sufferer,  and,  in  any  event,  such  a 
decree  or  order  can  be  made  as  will  be  just  to  all  parties. 
I am  strengthened  in  this  view  by  the  authorities  which 
have  been  cited  by  Mr.  Hoyles,  and  I must,  therefore^ 
dismiss  the  appeal,  with  costs. 


McDonald  v.  Murray  et  al. 

Appeal — Stay  of  proceedings. 

The  plaintiff  was  permitted  to  proceed  with  a new  trial  pending  an 
appeal,  where  he  shewed  that  he  had  already  been  inconvenienced  by 
delay,  that  farther  delay  would  prejudice  him  financially,  and  that  by 
it  he  might  lose  important  oral  evidence. 

[March  27,  1883. — Mr.  Winchester .] 

This  was  a motion  for  a stay  of  proceedings,  pending  an 
appeal  from  the  full  Court,  Queen’s  Bench  Division. 

J.  K.  Kerr , Q.  C.,  for  the  plaintiff. 

Ogden , contra. 

The  facts  and  cases  cited  appear  in  the  judgment. 

Mr.  Winchester,  Registrar,  Queen’s  Bench  Division, 
sitting  for  the  Master  in  Chambers. — This  action  is  one 
brought  for  the  recovery  of  a large  sum  of  money,  viz., 
$40,795  and  interest,  being  part  of  the  consideration  for 
some  property  in  Winnipeg,  purchased  by  the  defendants, 
under  an  agreement  with  the  plaintiff.  The  purchase 


M’DONALD  V.  MURRAY  ET  AL. 


465 


money  is  $60,000,  of  which  $4,000  was  paid  in  cash,  the 
amount  sued  for  herein  was  to  be  paid  within  sixty  days 
from  the  date  of  agreement,  and  the  balance,  or  $15,205 
to  remain  on  mortgage. 

The  action  came  on  for  trial  at  the  last  Winter  Assizes 
Toronto,  when  his  Lordship,  Mr.  Justice  Cameron,  dis- 
missed it  on  the  ground  that  no  tender  of  a conveyance  to 
the  defendants  had  been  made.  From  this  judgment  the 
plaintiff  appealed  to  the  full  Divisional  Court,  at  the 
Hilary  Sittings.  That  Court  unanimously  decided  that, 
from  the  general  rule  of  law,  that  the  plaintiff  was  not 
obliged  to  tender  a conveyance  to  Ihe  defendants,  it  was 
the  defendants’  duty  to  prepare  it  and  tender  it  to  the 
plaintiff  for  execution ; and  it  was  ordered  that  the  dis- 
missal of  the  action  be  set  aside,  and  a new  trial  had,  and 
that  the  costs  of  the  last  trial,  and  of  the  application 
in  term,  be  costs  for  the  plaintiff  in  the  cause.  From 
this  judgment  the  defendants  did,  on  the  21st  instant, 
give  notice  of  appeal,  and  filed  their  bond  with  the 
proper  officer,  and  now  ask  that  proceedings  be  stayed 
until  the  appeal  be  disposed  of.  The  plaintiff  had  given 
notice  of  trial  for  the  Toronto  Assizes,  commencing  on  26th 
March,  1883,  and  in  an  affidavit  filed  on  the  motion, 
it  is  stated  that  a most  material  witness  for  the  plaintiff 
is  on  his  way  here  from  Winnipeg,  and  that  any  further 
delay  of  the  trial  of  the  cause  will  occasion  the  plaintiff 
much  inconvenience  financially. 

The  defendants’  counsel  in  support  of  the  application 
cited  several  well-known  cases  where  a stay  of  proceed- 
ings had  been  granted,  and  amongst  others,  Campbell  v. 
Edwards , 6 P.  R.  159  ; Heenan  v.  Dewar,  3 Chy.  Ch.  R 
199.  The  motions  in  the  cases  cited  were  for  the  stay  of 
execution  merely,  pending  an  appeal.  He  cites  no  case  for 
a stay  of  proceedings.  The  plaintiff’s  counsel  cited  Butler 
v.  Standard , 8 P.  R.  41  ; McMurray  v.  Grand  Trunk  R. 
W.  Co.,  3 Chy.  Ch.  R.  125;  Wilson  v.  Church , L.  R.  12 
Chy.  D.  454  ; In  Re  J.  B.  Palmer’s  application;  In  Re 
Trade  Marks  Registration  Act  1875,  L.  R.  22  Chy.  D.  88. 
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Where  a stay  of  proceedings  had  been  refused.  In 
McMurray  v.  Grand  Trunk  R.  W.  Co.,  where  the  appeal 
was  from  a demurrer,  the  then  Chancellor,  the  present 
Chief  Justice  of  Ontario,  held  that  a stay  of  proceedings 
was  entirely  in  the  discretion  of  the  Court,  and  he  refused 
the  application. 

The  objection  taken  at  the  trial  of  this  case  is  analogous 
to  a demurrer,  and  it  has  been  the  practice  that  the  trial  of 
the  issues  of  facts  should  go  on,  pending  an  appeal  on  a 
point  of  law  raised  by  demurrer.  If  at  the  trial  his  Lord- 
ship  had  taken  the  same  view  of  the  case  as  the  Divisional 
Court,  the  trial  would  no  doubt  have  proceeded,  and 
been  at  an  end  sometime  ago.  The  defendants’  counsel 
urges,  that,  if  the  defendants  succeed  in  the  Court  of 
Appeal,  the  costs  of  the  new  trial  wrill  be  thrown  away. 
The  plaintiff  is  willing  to  run  that  risk.  The  defendants 
should  not  object  to  that,  as  they  have  been  given  ample 
security,  by  the  plaintiff,  for  their  costs.  In  going  to  the 
Court  of  Appeal  there  may  be  considerable  delay,  which, 
no  doubt,  \vould  prejudice  the  plaintiff  financially,  to  a 
considerable  extent;  he  states  that  he  has  already  been 
inconvenienced  considerably  by  the  delay.  He  may  also 
lose  oral  evidence  which  is  material  for  him.  An  important 
witness  is  now  on  his  way  from  Winnipeg,  he  may  be  now 
here. 

Following  the  cases  cited  by  the  learned  counsel  for  the 
plaintiff,  I think  it  is  proper  that  the  plaintiff  should  be 
permitted  to  go  on  with  his  trial,  and  that  the  application 
be  dismissed,  with  costs.  I may  say  that  I have  consulted 
with  his  Lordship,  the  Chief  Justice  of  the  Common  Pleas 
Division,  and  he  approves  of  the  course  I have  adopted  in 
refusing  the  application. 

Since  writing  the  above,  I have  been  referred  to  the 
following  cases  by  the  plaintiff’s  counsel,  viz. : Goldie  v. 
Date's  Patent  Steel  Company , 7 P.  K.  1 ; Napier  v. 
Hughes , 9 P.  R.  164;  National  Ins.  Company  v.  Egleson, 
9 P.  R.  202.  The  two  latter  cases  do  not  give  me  any  more 
assistance  than  I had ; the  applications  were  for  payment 
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out  of  Court,  of  money  paid  in  as  security  for  costs  ; the 
application  in  the  former  suit  was  granted,  and  in  the  latter 
refused,  it  being  decided  that  the  appeal  was  a step  in  the 
cause.  The  first  mentioned  case,  however,  certainly 
decides  that  the  plaintiff  cannot  proceed  with  a new  trial 
pending  the  appeal,  and  a notice  of  trial  given  was  there- 
fore set  aside.  The  merits  of  the  case  are  not  set  forth, 
and  for  all  that  appears  no  injustice  would  likely  occur  to 
the  plaintiff.  The  case  I have  relied  upon,  In  re  J.  B . 
Palmer  s Application,  L.  B,.  22  Chy.  D.  88,  is  a decision 
in  appeal  from  Mr.  Justice  Chi  tty,  and  is  one  I consider  I 
am  bound  to  follow. 

The  defendant  appealed. 

Ogden,  for  the  appeal. 

Holman , contra. 

Hagarty,  C.  J..  dismissed  the  appeal,  with  costs. 
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Bank  of  British  North  America  v.  Eddy. 

J ary  notice — Common  law  cause  of  action. 

Where  the  cause  of  action  was  one  of  a purely  common  law  character,  and 
none  of  the  defences  or  replies  presented  issues  of  a merely  equitable 
character,  Boyd,  C.,  reversed  the  order  of  a Local  Master,  striking 
out  the  defendant’s  jury  notice. 

If  it  were  shewn  that  there  was  likely  to  be  a great  complexity  of  facts, 
Semble , that  such  an  element  alone  would  not  be  a reason  for  dis- 
pensing with  a jury  in  a common  law  cause  of  action. 

[March  12,  1883.—  Boyd,  C.] 

An  appeal  from  an  order  striking  out  the  defendants 
jury  notice. 

The  facts  appear  in  the  judgment. 

H.  Cassels,  for  the  defendant. 

W.  Fitzgerald , for  the  plaintiffs. 

Boyd,  C. — The  action  is  for  the  recovery  of  a balance 
due  on  a promissory  note  made  by  defendant  to  W.  Shep- 
hard, Davis  & (Jo.,  and  endorsed  to  the  plaintiffs. 

The  defence  is  a denial  of  the  making  and  endorsing.  2. 
No  proper  stamps  affixed.  3.  Stamps,  if  affixed,  not  pro- 
perly cancelled.  4.  Blaintiffs  not  the  holders.  5.  That  defen- 
dant became  insolvent,  and  a deed  of  composition  was  duly 
executed  by  the  proper  number  of  his  creditors;  and  that 
plaintiffs  acceded  to  said  composition,  and  received  the 
amount  thereof,  and  delivered  up  the  note,  and  the  deed  of 
composition  was  afterwards  duly  confirmed.  6.  A shorter 
plea  to  the  same  effect.  7.  Payment  before  action.  8.  Pay- 
ment before  action  by  the  endorsers.  9.  Plaintiffs  released 
defendant  before  action. 

The  reply  is,  1st.  A joinder  of  issue  on  the  defence.  2.  The 
deed  of  composition  is  set  out  at  length,  and  it  is  alleged 
that  the  plaintiffs  did  not  accede  to  the  deed.  3.  That  de- 
fendant fraudulently  concealed  from  his  assignee  assets  to 
the  extent  of  $28,000,  being  a debt  due  to  him  by  one 
McLean  for  money  lent.  4.  That  defendant  fraudulently 
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induced  the  creditors  to  execute  by  misrepresenting  the 
privileged  claims  at  $365,000,  when  they  were  only  $150,000. 
5.  That  the  composition  was  procured  by  fraud,  in  that 
several  of  the  creditors  who  signed  did  so  upon  being  paid 
amounts  in  excess  of  the  composition  (giving  details).  6. 
That  the  composition  and  its  confirmation  were  procured 
by  fraud,  in  that  creditors  who  signed  did  so  because  of 
defendant  promising  to  pay  them  in  full.  7.  Composition 
deed  void  because  of  the  defendant  dividing  his  creditors 
into  two  classes — those  before  July,  1873,  and  those  after ; 
and  to  obtain  a required  number  to  sign,  he  induced  the 
latter  class  of  creditors  not  to  proceed  against  his  estate, 
and  undertook  to  pay  them  afterwards  in  full  as  having 
privileged  claims,  which  he  did,  though  their  claims  were 
not  privileged  ; and  this  latter  class  not  proving  he  fraud- 
ulently procured  the  necessary  majority  from  the  earlier 
class,  who  alone  proved. 

It  will  thus  be  seen  that  the  cause  of  action  is  one  of  a 
purely  common  law  character,  and  that  none  of  the 
defences  or  replies  present  issues  of  a merely  equitable 
character.  Such  cases,  involving  such  lines  of  defence  and 
reply,  have  been  commonly  tried  at  law,  not  unfrequently 
with  a jury.  Nearly  all  the  matters  in  dispute  are  ques- 
tions of  fact  triable  by  a jury,  and  I am  without  any  infor- 
mation as  to  the  nature  and  amount  of  the  evidence  likely 
to  be  given. 

As  the  law  is  applied  in  England  under  the  J udicature 
Act,  it  is  the  absolute  right  of  either  party  in  purely  com- 
mon law  actions,  to  require  the  intervention  of  a jury.  That 
is  regarded  as  a vested  statutory  right,  by  virtue  of  order 
xxxvi.,  Rule  3 (1875).  Whereas  in  causes  of  action  which 
are  equitable,  there  is  a discretion  vested  in  the  Court  or 
Judge  to  dispense  with  a jury  against  the  will  of  the  parties 
by  virtue  of  Rule  26  of  that  order : Clarice  v.  Coolcson,  L.  R.  2 
Chy.  D.  771.  Neither  of  these  rules  has  been  incorporated 
into  the  Ontario  Judicature  Act,  but  analogous  provisions 
are  to  be  found  which  must  regulate  the  practice.  Sec.  45 
of  the  O.  J.  Act  recognizes  the  distinction  beween 
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common  law  and  equitable  causes  of  action,  and  provides 
in  substance  that  the  then  existing  modes  of  trial  as  to 
each  class  shall  be  preserved.  By  R.  S.  0.  ch.  50,  sec.  253, 
sub-sec.  2,  either  party  to  a common  law  action  may  give 
notice  for  a jury  trial.  By  sec.  254  the  issues  of  fact  shall 
be  determined  by  a jury,  subject  however  to  this,  that  by 
sec.  255  the  Court  or  Judge  before  the  trial  may  on  appli- 
cation dispense  with  the  jury,  or  the  presiding  Judge  at 
the  trial  may  himself  deal  with  the  whole  matter,  and 
dispense  with  a jury. 

I apprehend  that  this  places  the  matter  in  the  discre- 
tion of  the  Judge  in  much  the  same  way  as  under  the 
English  Order  xxxvi.  Rule  26,  so  that  he  must  be  satis- 
fied  that  sufficient  reasons  exist  to  deprive  the  party  claim- 
ing a jury  of  his  jprimd  facie  right  to  have  a jury  sum- 
moned. The  onus  to  establish  this  is  on  the  other  side 
if  an  application  is  made  before  the  trial,  as  in  this 
case.  In  such  circumstances  the  holding  of  the  Eng- 
lish Judges  applies  to  our  practice  : viz.,  if  it  appears 
that  the  case  can  be  equally  well  tried  by  a Judge  and 
jury,  or  by  a Judge  alone,  then  if  either  party  desires  it 
the  case  should  go  to  a jury.  Per  Jessel,  M.  R.,  In 
re  Martin,  L.  R.  20  Chy.  D.  365. 

Nothing  by  way  of  affidavits  is  laid  before  me  here  to 
indicate  whether  there  is  likely  to  be  a great  complexity 
of  facts  or  not,  but  I am  not  satisfied  that  such  an  element 
alone  is  a reason  for  dispensing  with  a jury  in  a common 
law  cause  of  action.  The  Master  of  the  Rolls  again  observes 
in  Wedderburn  v.  Pickering , L.  R.  13  Chy.  D.  771,  “ I 
do  not  forget  that  this  common  law  right,  if  I may  so  call 
it,  ought  not  to  be  taken  away  by  mere  caprice,  but  only 
where  there  is  some  reason  why  the  cause  cannot  be  con- 
veniently tried  before  a jury.”  I would  not  hesitate  to 
try  this  case  sitting  alone  without  a jury  ; but  I do  hesitate 
to  strike  out  the  jury  notice  which  the  defendant  has  the 
right  to  file.  According  to  the  well  established  practice  in 
England,  this  hesitation  is  enough  to  determine  the  point 
adversely  to  the  plaintiffs. 
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My  conclusion  is,  that  the  local  Master  erred  in  striking  out 
the  defendant’s  jury  notice.  His  order  should  be  vacated, 
with  all  costs  to  go  to  the  successful  party  in  the  action. 
I may  add  that  I have  conferred  with  two  other  Judges,  one 
of  whom  is  not  of  this  Division,  who  concur  in  the  result  of 
this  appeal.  The  other  case  of — v.  Eddy , present- 

ing a similar  state  of  facts  and  pleading,  will  be  disposed 
of  in  the  same  way. 


Caughill  v.  Clark. 

Amendment — Stamps — Discretion  of  Master — R.  S.  O.  ch.  5,  sec.  270. 

Defendant  having  pleaded  several  distinct  defences  to  an  action  on  a 
promissory  note,  the  Master  in  Chambers  refused  to  allow  him  to  add 
a plea  that  the  note  was  not  duly  stumped,  holding  that  under  R.  S.  0. 
ch.  50,  sec.  270,  such  amendment  was  not  compulsory,  but  a matter  of 
discretion.  On  appeal,  Qsler.  J.,  affirmed  his  decision. 

[February  24,  1883.  — The  Master  in  Chambers.] 
[March  2nd,  1883. — Osier , J .] 

An  action  on  a promissory  note  made  before  the  repeal 
of  the  Act  relating  to  stamps  on  promissory  notes,  &c.,  42 
Vic.  (Can.)  ch.  17.  The  defendant  having  pleaded  several 
distinct  defences  to  the  action,  now  applied  for  an  order 
allowing  him  to  plead  that  the  note  was  not  stamped  as 
required  by  the  Act. 

Rose , Q.  C.,  for  the  motion,  contended  that  the  defendant 
was  entitled,  as  a matter  of  right,  to  add  the  defence,  as 
the  same  question  might  be  raised  by  the  defences  already 
pleaded ; and  this  would  only  be  an  amendment  to  raise 
distinctly  an  issue  already  raised. 

Justin , (Brampton),  contra. 

The  Master  in  Chambers — The  decisions  show  very 
clearly  that  the  amendments  mentioned  in  the  first  part  of 
the  270th  section  of  the  Com.  Law  Pro.  Act,  B.  S.  O.  ch.  50, 
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are  discretionary.  The  last  part  of  the  clause  it  is  that  is 
mandatory,  which  enacts  “that  all  such  amendments  as 
may  be  necessary  for  the  purpose  of  determining  in  the 
existing  suit  the  real  question  in  controversy  between  the 
parties  shall  be  made.”  This  distinction  is  very  clearly 
shown  in  Bank  of  Montreal  v.  Reynolds , 24  U.  C.  R.  381. 
There  upon  a plea  of  usury  the  Judge  at  the  trial  refused 
an  amendment  in  the  dates  and  sums ; and  a new  trial  was 
granted  by  the  Court ; it  was  imperative  to  make  the 
amendment.  And  the  Chief  Justice  points  out  the  above 
distinction.  Ritchie  v.  VanGelder,  9 Ex.  762,  is  upon  the 
same  distinction.  The  defendant  had  pleaded  “ never 
indebted,”  to  an  action  for  money  lent,  and  issue  was 
joined.  The  Court,  before  the  trial,  refused  to  allow 
the  defendant  to  substitute  a plea  that  the  money  was 
lent  for  the  purpose  of  purchasing  shares  in  a foreign 
lottery,  and  re-selling  them  in  England.  Baron  Alder- 
son  says : “ The  meaning  of  the  enactment  is,  (the 
222nd  section)  that  where  the  pleadings  are  informal, 
so  as  not  to  raise  the  question  which  the  parties  intend  to 
try,  the  Court  or  Judge  must  amend  them.  Here  the 
question  in  controversy  is,  whether  the  defendant  owes  the 
plaintiffs  the  money  which  they  claim,  and  that  question 
is  satisfactorily  raised  by  the  pleadings.  But  then  it  is 
proposed  to  substitute  another  plea  in  order  to  raise  some 
other  question.  That  is  a matter  entirely  in  our  discre- 
tion, and  I think  that  we  ought  not  in  this  case  to  allow 
it.”  And  Platt,  B.,  was  clearly  of  opinion  that  the  Act  did  not 
make  it  compulsory  to  allow  an  amendment  of  the  kind, 
and  so  Martin,  B.,  had  not  the  slightest  doubt  upon  the 
subject.  That  is,  the  Court  felt  it  in  its  discretion  to  judge 
whether  a new  plea  should  be  added — they  would  consider 
whether  it  was  just  to  allow  a party  to  amend  by  setting 
up  a proposed  defence.  See  pretty  much  to  the  same  effect, 
Corby  v.  Cotton , 3 U.  C.  L:  J.  0.  S.  50 ; Masson  v.  Robert- 
son, 44  U.  C.  R.  323 ; Frey  v*  Wellington  District  Mutual 
Ins.  Co.,  4 A.  R.  293;  McDonall  v.  Tystee , 2 M.  & W.  52. 
All  these  cases  except  the  last,  were  since  the  C.  L.  P.  Act. 
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See  also  Peel  v.  Kingsmill,  1 C.  L.  Chamb.  225.  Now  the 
defendant  here  wished  to  set  lip  the  want  of  stamps.  But 
the  revenue  has  lost  nothing,  double  stamps  have  been 
put  on.  Yes,  but,  it  is  said,  that  that  has  happened 
since  the  repeal  of  the  Act,  and  therefore  there  is  no 
authority  to  cure  the  defect  by  applying  double  stamps 
now.  If  this  be  really  a defence,  it  is  so  apart  from 
all  merit  on  defendant’s  part  that  it  seems  to  me  proper 
not  to  aid  in  setting  it  up,  and  so  far  as  I can  I must  refuse 
to  allow  it. 

On  appeal  argued  by  the  same  counsel 

Osler,  J.,  upheld  the  Master’s  judgment. 


Aitcheson  v.  Mann. 


Patent — Venue — 35  Vic.  ch.  26  ( Can. ) 

Held , that  the  word  “may”  in  sec.  24,  35  Vic.  ch.  26  C.,  was  obligatory 
and  not  merely  permissive,  and  that  the  venue  in  an  action  to  restrain 
the  infringement  of  a patent,  must  be  laid  at  the  place  of  sittings  of  the 
Court  in  which  the  action  is  brought,  nearest  to  the  place  of  residence 
or  business  of  the  defendant. 

Held , also,  that  sec.  24  was  not  ultra  vires  of  the  Dominion  Parliament. 

[February  13,  1883.  — The  Q.  B.  D.J 

This  was  an  appeal  from  the  judgment  of  Boyd,  C.r 
reported  in  9 P.  R.  253,  which  came  on  to  be  heard 
befor  the  Divisional  Court  of  Queen’s  Bench  on  the  13th  of 
February,  pursuant  to  an  order  of  transfer  from  the  Chan- 
cery Division. 


Maclennan,  Q.  C.,  for  the  plaintiff  who  appealed.  The  pro- 
visions of  sec.  24  of  the  Patent  Act  35  Vic.  ch.  2G,  C.,  do  not 
apply  to  this  case.  There  are  now  only  two  Courts  under 
the  Ontario  Judicature  Act,  namely  the  High  Court  and 
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the  County  Court,  and  the  Act  is  not  intended  to  apply  to 
the  High  Court,  but  only  to  provide  that  in  the  case  of 
actions  brought  in  the  County  Court  the  one  nearest  the 
place  of  residence  of  defendant  must  be  selected.  The 
Legislature  did  not  intend  by  that  clause  to  decide  any- 
thing more  than  the  Court  in  which  the  action  must  be 
brought.  At  any  rate,  the  word  may”  is  permissive  (see 
Interpretation  Act),  and  therefore  it  is  not  obligatory  upon 
the  Court  to  direct  the  place  of  trial  to  be  at  the  place 
nearest  the  residence,  but  it  is  a matter  to  be  governed  by 
convenience.  Section  24  so  far  as  it  affects  to  regulate  pro- 
cedure is  ultra  vires  of  the  Dominion  Parliament : Parsons 
v.  Citizens,  L.  It.  7 App.  Cas.  113  ; Rule  254,  O.  J.  A.,  must 
govern. 

Hoyles,  contra. — The  contention  as  to  ultra  vires  is  dis- 
posed of  by  the  cases  of  Cushing  v.  Dupuy,  L.  R.  5 App. 
Cas.  415,  and  Valin  v.  Langlois,  3 Sup.  C.,  R.  1.  This 
being  a patent  case  is  within  the  exclusive  jurisdiction 
of  the  Dominion  Parliament,  which  has  therefore  the 
right  to  regulate  the  procedure.  The  word  “ may  ” is  as 
used  in  the  present  clause  compulsory.  The  rule  is  clear, 
that  where  a statute  makes  a provision  for  the  benefit  of 
defendants  and  uses  the  word  “ may,”  the  provision  is  com- 
pulsory upon  the  plaintiff:  Poles  v.  Rosewell,  5 T.  R. 
538 ; Hardy  v.  Bern,  5 T.  R.  G36 ; see  also  Maxwell 
on  Statutes  224.  Section  24  must  apply  to  the  sittings 
of  the  Court.  If  the  argument  of  the  appellant  is  correct, 
all  actions  brought  in  the  High  Court  must  be  tried  in 
Toronto,  but  such  construction  of  the  statute  would  render 
it  absurd  and  must  not  be  adopted  : Maxwell,  page  15.  As 
to  Rule  254,  O.  J.  A.,  governing,  if  the  Dominion  Parlia- 
ment had  the  power  to  legislate,  Rule  254  cannot  interfere 
with  it,  at  any  rate  as  to  the  discretion.  See  judgment  in 
Goldsmith  v.  Walton,  0 P.  R.  10.  The  cause  of  action 
arose  in  Brockville,  where  the  defendant  lives,  and  must  be 
considered. 
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The  Court  gave  judgment  dismissing  the  appeal,  being 
unanimously  of  the  opinion  that  section  24  was  not  ultra 
vires  of  the  Dominion  Parliament : that  the  word  “ may,  ” 
as  governed  by  the  context  in  this  Act,  was  obligatory  and 
not  merely  permissive ; and  that  the  reasonable  construction 
of  the  Act  was  that  the  venue  must  be  laid  at  the  place  of 
sittings  of  the  Court  in  which  the  action  is  brought,  near- 
est  to  the  residence  or  place  of  business  of  the  defendant. 


Schwob  v.  McGloughlin. 

Venue — Jurisdiction  of  Master — Costs. 

An  order  was  made  by  the  Master  in  Chambers  changing  the  venue  from 
the  Assizes  at  Simcoe,  for  which  notice  had  been  given,  to  the  Chan- 
cery Sittings  at  London. 

The  judge  piesiding  at  those  Sittings  having  refused  to  take  the  case,  as 
it  belonged  to  a Common  Law  Division, 

Held,  without  determining  whether  the  Master’s  order  was  a proper  one, 
that  the  plaintiff  was  justified  in  acting  on  it,  and  his  ccsts  occasioned 
by  the  abortive  attempt  at  trial,  were  allowed  to  him. 

[January  30,  1833. — Cameron,  J.] 

Notice  of  trial  had  been  given  for  the  fall  assizes  of 
1881,  at  Simcoe,  when  an  application  was  made  in  Cham- 
bers by  the  defendant  to  change  the  venue  to  London. 
The  order  was  granted,  it  being  a term  of  the  order  that 
the  notice  of  trial  given  for  Simcoe  should  stand  as  a 
notice  of  trial  for  the  Chancery  sittings  at  London,  and 
also  allowing  the  plaintiff  to  set  down  the  case  for  trial 
within  five  days  from  the  granting  ot  the  order.  The  case 
was  accordingly  set  down,  but  when  it  was  reached  the 
presiding  Judge  refused  to  take  it,  as  it  belonged  to  a 
Common  Law  Division.  The  action  subsequently  came  on 
for  trial  at  the  assizes,  and  it  was  referred  to  an  official 
referee,  who  decided  in  the  plaintiff’s  favour.  On  the 
taxation  of  costs,  the  taxing  officer  refused  to  allow  the 
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plaintiff  the  costs  occasioned  by  the  abortive  attempt  at 
trial. 

From  this  ruling,  the  plaintiff  appealed. 

Leonard , for  the  appeal. 

Aylesworth,  contra,  contended  that  the  Master  in  Cham- 
bers had  no  jurisdiction  to  make  such  an  order,  as  Rule 
263,  O.  J.  A.,  only  provided  for  the  trial  of  actions  from  the 
Chancery  Division,  and  that  that  rule  in  effect  repealed 
the  provisions  of  the  Administration  Justice  Act,  sec.  3: 
R.  S.  O.  ch.  49. 

Cameron,  J.— Without  assuming  to  determine  whether 
or  not  the  order  of  the  Master  in  Chambers,  directing  the 
trial  of  this  cause  at  the  Chancery  Sittings,  was  a proper 
order,  I am  of  opinion  the  plaintiff  was  justified  in  acting 
thereon,  and  the  costs  incurred  by  this  proceeding  are 
costs  caused  by  the  defendant’s  application  to  change  the 
venue,  and  should  properl}7  follow  the  event.  The  Judge 
upon  the  trial  having  given  to  the  plaintiff  the  general 
costs,  these  costs  follow : — Creen  v.  Wright,  L.  R.  2 C.  P. 
D.  3o4  ; King  v.  Hawlcesworth , L.  R.  4 Q.  B.  D.  371.  The 
taxation  should  therefore  be  revised,  and  these  costs 
allowed  together  with  the  costs  of  this  application. 
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Allen  v.  Mathers* 

Postponement  of  Trial — Conditional  order — Costs. 

The  plaintiff  gave  notice  of  trial  for  2nd  October.  On  23rd  September 
the  defendant  obtained  an  order  to  postpone  the  trial  on  payment  of 
costs. 

Iltld,  a conditional  order,  not  staying  the  plaintiffs  proceedings,  and  one 
which  the  defendant  was  at  liberty  to  abandon  without  being  liable  to 
pay  other  than  the  costs  of  the  application. 

[January  23,  1883. — Osier , J.] 

This  was  an  appeal  from  an  order  of  the  Local  Judge 
of  the  county  of  Carleton,  directing  the  postponement  of 
the  trial,  with  costs. 

Shepley,  for  the  defendant  (appellant). 

Holman,  for  the  plaintiff  (respondent). 

The  facts  appear  in  the  judgment. 

Osler,  J. — The  plaintiff  gave  notice  of  trial  for  the 
Assizes  which  began  on  the  2nd  of  October,  1882. 

On  the  21st  September,  defendant  took  out  a summons 
to  postpone  the  trial  until  the  Spring  Assizes,  on  the  ground 
that  she  was  a material  witness  in  her  own  behalf,  and 
was  too  ill  to  be  present. 

On  the  23rd  September,  this  summons  was  made  abso- 
lute. The  plaintiff,  as  is  sworn,  insisted  upon  the  payment 
of  costs  being  made  a condition  precedent,  and  the  order 
wasdrawnup,  postponing  the  trial  on  payment  of  costs.  This 
is  admitted,  and  it  so  appears  from  the  memorandum  of 
the  learned  Judge  on  the  summons,  from  his  letter  which 
is  put  in,  and  from  the  affidavits  filed  by  the  defendant. 
The  affidavits  of  the  plaintiff'  and  his  attorney,  filed  on  the 
motion  for  the  order,  which  is  the  subject  of  this  appeal, 
speak  of  the  order  as  one  putting  off  the  trial  absolutely 
and  directing  payment  of  costs.  This  is  evidently  an 
error,  not  only  for  the  reasons  already  mentioned,  but  be- 
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cause,  if  those  had  really  been  the  terms  of  the  order,  it 
would  have  been  unnecessary  to  move  for  the  order  now  in 
question. 

On  the  morning  of  the  27th  September,  the  defendant’s 
solicitor  having  ascertained  that  his  client  could  not  or 
would  not  pay  costs,  gave  notice  thereof  to  the  plaintiff’s 
attorney,  and  that  the  trial  would  have  to  be  proceeded 
with. 

The  order  of  the  23rd  September,  was  in  fact  never  taken 
out,  and  was  abandoned.  A bill  of  the  plaintiff’s  costs 
had  been  demanded  on  the  23rd  September,  but  was  not 
given,  the  amount  being  stated  as  about  $125.  The  action 
was  not  entered  for  trial. 

On  the  27th  September  the  plaintiff  took  out  a summons 
to  postpone  the  trial  on  the  ground  of  the  granting  and 
abandonment  of  the  former  order,  and  that  defendant  had 
refused  to  take  it  out  or  to  act  upon  it ; and  that  by  rea- 
son thereof  the  plaintiff  was  unable  to  proceed  to  trial  at 
the  approaching  assizes. 

No  order  appears  to  have  been  made  on  this  summons 
until  the  28th  December,  when  an  order  was  made 
that  the  cause  should  be  “ postponed  until  the  Spring 
Assizes,  with  costs  to  the  plaintiff,  including  the  plaintiff’s 
costs  of  the  day  for  putting  off  the  said  trial,  the  plain- 
tiff’s costs  of  opposing  the  defendant’s  application,  and  the 
costs  of  and  incidental  to  the  said  summons,  the  hearing 
thereof,  and  of  this  order.” 

This  is  the  order  complained  of. 

I am  clearly  of  opinion  that  the  order  of  the  23rd  Sep- 
tember was  a conditional  order.  The  terms  of  the  order 
itself,  the  fact  that  pnyment  of  the  costs  was  made  a 
condition  precedent  at  the  instance  of  the  plaintiff,  and 
the  length  of  time  which  intervened  between  its  date  and 

O 

the  commencement  of  the  assizes,  all  seem  to  indicate 
that  the  trial  was  not  intended  to  be  absolutely  and  im- 
mediately, but  only  conditionally  postponed.  The  case  is 
quite  within  Pugh  v.  Kerr,  5 M.  & W.  1G4.  There  the 
order  was  that  the  venue  should  be  changed,  upon  pay- 
ment of  costs,  and  the  defendant  abandoned  the  order. 
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Alder, son,  B.,  said  : “ The  test  seems  to  be,  would  it 
have  been  an  erroneous  proceeding  on  the  plaintiff’s  part 
to  try  this  case  here?  It  seems  to  be  conceded  that  it 
would  not.  : therefore  it  was  a conditional  change  of  ve- 
nue OiJy.  I am  disposed  to  construe  rules  of  this  kind 
as  simply  as  m*y  be,  because,  if  we  refine  on  mere  verbal 
distinctions,  it  introduces  great  uncertainty  into  the  ad- 
ministration of  the  law.”  See  also  Horton  v.  West- 
minster Commissioners , 7 Ex.  911,  which  I think  is 
entirely  distinguishable  from  Pugh  v.  Kerr,  5 M.  & W. ; 
and  Brega  v.  Hodgson,  4 P.  R.  47. 

In  the  present  case  it  is  clear  that  the  plaintiff’s  pro- 
ceedings were  not  stayed  by  the  order;  and  that  he  could 
have  gone  on  to  try  the  cause,  the  defendant  having  the 
right  to  postpone  the  trial  upon  payment  of  all  costs,  rea- 
sonably incurred  up  to  the  time  he  took  out  an  appointment 
to  tax  them  ; and  the  plaintiff  again  having  the  right  to 
proceed  if  the  costs  were  not  paid  with  reasonable  prompt- 
ness after  taxation.  This  was  the  plaintiff’s  view  of  the 
effect  of  the  order,  or  he  would  not  have  moved  on  his 
part  to  postpone  the  trial.  He  seems  to  be  in  this  dilem- 
ma. The  order  is  absolute  or  conditional.  If  the  former, 
the  order  he  took  out  to  postpone  the  trial  was  unneces- 
sary. If  the  latter,  the  defendant  might  abandon  it,  and 
would  not  in  that  case  be  liable  to  the  costs  of  the  day. 

It  is  better  to  adhere  to  the  established  practice,  and  to 
give  effect  to  the  well  understood  meaning  of  an  order  of 
this  kind.  It  is  the  usual  order,  and  it  gives  the  party 
against  whom  it  is  made  a substantial  advantage,  namely 
that  of  compelling  the  party  who  takes  it  out  to  proceed 
promptly,  and  tax  and  pay  the  costs  before  he  gets  the 
indulgence  he  asks  for.  Where  there  is  no  doubt  of  the 
solvency  or  good  faith  of  the  party  who  applies  for  the 
order,  or  where,  as  often  happens,  the  solicitor’s  under- 
taking is  accepted,  the  condition  of  prepayment  is  not 
insisted  upon ; but  where  it  is  insisted  upon,  there  can  be 
no  reason  in  an  ordinary  case  and  where  there  are  no 
circumstances  which  point  to  a contrary  intention,  why  it 
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should  not  have  full  effect  given  to  it  in  making  the  order 
a conditional  one  in  favour  of  both  parties. 

The  order  should  and  usually  does  contain  the  further 
term,  that  if  the  costs  are  not  taxed  and  paid  within  a 
certain  time  or  in  any  event,  the  summons  shall  be  dis- 
charged or  motion  dismissed  with  costs ; so  as  to  avoid 
the  necessity  of  a subsequent  application. 

The  order  appealed  from  will  therefore  be  varied  by 
directing  the  defendant’s  summons  of  the  21st  September, 
to  postpone  the  trial  to  be  discharged,  with  costs,  and  by 
limiting  the  costs  ordered  to  be  paid  to  the  costs  of  that 
application. 

The  defendant  must  have  the  costs  of  this  appeal. 
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In  re  The  Prescott  Election. 

Election  petition — Presentation  of — 37  Vic.  (G.)  ch.  10. 

Held , that  under  37  Vic.  C.,  ch.  10,  the  filing  of  an  election  petition  in 
the  Local  Registrar’s  Office  at  L’Orignal  was  not  a presentation  of  the 
petition  within  the  requirements  of  the  statute,  which  requires  the  filing 
to  be  at  the  head  office,  and  that  no  amendment  could  be  made  to 
validate  such  petition. 

[September  15,  1882. — Hagarty,  C.  J.] 

An  election  for  the  County  of  Prescott  was  held  on  20th 
June  1882,  and  respondent  was  returned.  Within  the 
time  allowed  by  statute,  viz.,  12th  August,  1881,  a petition 
was  filed  against  his  return,  headed, 

“In  the  High  Court  of  Justice, 

Queen’s  Bench  Division. 

This  petition  was  marked  filed  (on  that  day). 

(Signed,)  John  Fraser, 

Local  Registrar  at  L,Orignal.,> 

And  was  stated  to  be  filed  by  John  Maxwell,  agent  for 
John  J.  Doherty,  of  the  City  of  Ottawa,  in  the  County  of 
Carleton,  Attorney  for  the  Petitioner. 

It  was  accompanied  by  a notice  of  being  deposited  in  the 
office  of  the  Local  Registrar  of  the  Court  of  Queen’s  Bench, 
at  L’Orignal,  and  that  the  legal  deposit  of  $1000  was  also 
made  in  the  hands  of  the  said  Local  Registrar,  for  which  a 
receipt  had  been  granted!  Notice  was  also  attached  showing 
the  appointment  of  George  J.  O’Doherty,  of  Ottawa,  a 
solicitor  for  petitioner,  and  of  John  Maxwell  of  L’Orignal, 
solicitor,  as  agent  of  said  solicitor,  and  of  Messrs.  Beaty, 
Hamilton  & Cassels,  Solicitors,  as  agents  at  Toronto. 

The  petition  and  papers  were  served  on  respondent  on 
15th  August,  and  no  other  papers  were  served.  Prelim- 
inary objections  were  filed. 

On  August  22nd  a summons  was  granted  on  the  applica- 
tion of  the  sitting  member,  calling  on  the  petitioners  to 
show  cause  why  the  service  of  the  petition  and  notice  of 
61 — vol.  IX  O.P.R. 
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presentation  should  not  be  set  aside,  and  all  further  proceed- 
ings stayed  with  costs,  on  the  following  grounds  : 

That  the  petition  was  never  presented  by  delivering  it 
at  the  office  of  the  Clerk  of  the  Court. 

2.  No  security  was  given  by  deposit  of  money  with  the 
•Clerk. 

3.  No  copy  of  deposit  receipt  served. 

4.  Notice  served  is  not  a notice  of  presentation  under 
the  Statute. 

5.  Petition  not  entitled  in  any  Court. 

Or  why  the  preliminary  objections  should  not  be 
allowed,  and  the  petition  removed  from  the  files  of  the 
Court,  with  costs. 

A.  Cassels,  showed  cause. 

Bethane,  Q.  C.,  supported  the  motion. 

Hagarty,  C.  J. — The  whole  question  seems  to  be, 
whether,  under  the  Dominion  Act,  a petition  can  be  duly 
filed  and  presented,  except  at  the  head  office  in  Toronto. 

Under  the  Act  of  1874  parties  may  proceed  in  any  of 
the  named  Courts,  who  are  t®  have  jurisdiction  and 
authority  with  reference  to  an  election  petition,  as  if  it 
were  an  ordinary  cause  within  its  jurisdiction:  Sec.  3 
sub-sec.  2. 

Under  sec.  8,  presentation  of  a petition  must  be  not 
later  than  thirty  days  after  the  official  announcement  in 
the  Gazette. 

Sub-sec.  3.  Presentation  of  a petition  shall  be  made  by 
delivering  it  at  the  office  of  the  Clerk  of  the  Court,  during 
office  hours,  or  in  any  other  'prescribed  manner. 

Sub-sec.  5.  The  security  shall  be  to  the  amount  of  $1000, 
and  shall  be  given  by  a deposit  of  money  with  the  Clerk 
of  the  Court.  Sub-sec.  7.  The  Clerk  of  the  Court  shall 
give  a receipt  for  such  deposit,  and  on  presentation,  * * 

the  Clerk  of  the  Court  shall  send  a copy  thereof  by  mail 
to  the  returning  officer  of  the  electoral  dis  trict  to  which 
the  petition  relates.  * * * 

By  sec.  4 Clerk  of  the  Court  ” shall  mean  the  Clerk 
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of  the  Crown,  Chief  Clerk,  or  Prothonotary,  * * or  any 

officer  of  the  Court,  prescribed  for  the  purpose  in  question . 

Sec.  12  directs  the  Clerk  of  the  Court  to  make  out  lists 
of  all  petitions  presented. 

The  Supreme  Court  Act  of  1875  gave  the  appeal  to  that 
Court.  Sec.  40  directs  that  “ the  appellant  * * shall 

deposit  with  the  Clerk,  or  other  proper  officer  of  the  Court 
(of  which  the  Judge  is  a member)  for  receiving  moneys 
paid  into  such  Court  at  the  place  where  the  petition  was 
tried  if  in  the  Province  of  Quebec,  and  at  the  chief  office 
of  the  Court  in  any  other  Province,  the  sum  of  $100  as 
security  for  costs ; * * and  thereupon  the  Clerk,  or 

other  proper  officer  of  the  Court,  shall  make  up  and  trans- 
mit the  record  in  the  case  to  the  Registrar  of  the  Supreme 
Court.” 

The  rules  made  under  section  44  of  the  statute,  direct, 
Rule  1,  that  on  presentation  of  a petition,  a copy  must  be 
left  with  the  Clerk  of  the  Court  under  sec.  8 of  the  Act. 

Rule  9 directs  that  with  the  petition  the  petitioners 
shall  leave  at  the  office  of  the  Clerk  of  the  Court  a writing 
giving  the  name  of  some  person  authorized  to  act  as  their 
agent,  &c.,  and  in  either  case  giving  an  address  within  the 
City  of  Toronto.  * * If  no  such  address  given,  then  all 

notices  may  be  served  by  sticking  up  the  same  at  the  office 
of  the  Clerk  of  the  Court. 

Various  directions  are  given  in  the  rules  as  to  things 
to  be  done  by  or  with  the  Clerk  of  the  Court. 

Rule  52  declares  that  no  proceedings  under  the  Act 
of  1874  shall  be  defeated  by  a formal  objection. 

Mr.  Cassels  urged  that  under  sub-sec  3 of  sec.  8,  the 
presentation  should  be  made  at  the  office  of  the  Clerk  of 
Court,  or  in  any  prescribed  manner,  and  also  that  the 
definition  in  sec.  4 would  extend  to  any  officer  of  the  Court 
for  the  purpose  in  question. 

The  answer  to  this  is,  of  course,  that  no  other  officer  or 
mode  of  presentation  has  been  in  fact  prescribed. 

The  whole  scheme  of  the  Act  and  of  the  Rules  seems  to 
provide  for  all  election  petitions  being  presented  at  the 
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head  office  of  the  Court,  and  lists  thereof  be  duly  kept 
at  such  office. 

I cannot  believe  it  was  ever  intended  or  allowed  that 
such  presentation  could  be  legally  made  at  any  deputy 
clerk  or  registrar’s  office  in  any  of  the  thirty  or  forty 
counties  in  Ontario. 

Many  questions  are  being  raised  in  consequence  of  the 
changes  made  by  the  Judicature  Act.  I do  not  think  any 
thing  therein  contained  need  affect  the  question  before  me 

Sec.  58  directs  that  the  officers  then  attached  to  the 
Court  of  Queen’s  Bench  shall  be  attached  to  the  Queen’s 
Bench  Division  of  the  High  Court.  Sec.  62  is  to  the  game 
general  effect  as  to  such  officers  as  the  Clerks  of  the 
Crown  and  Pleas  should  have  the  same  judicial  and  other 
powers  in  respect  of  business  in  the  Divisions  as  they  then 
had. 

Sec.  87  declares  that  the  Act  is  not  intended  to  affect 
matters  connected  with  the  Dominion  controverted  elec- 
tions. 

I think  this  petition  has  never  been  legally  presented 
with  the  statute  or  the  rules. 

I am  asked  then  to  make  some  amendments  under  Buie 
52,  as  to  technical  objections. 

I am  afraid  that  it  is  impossible  to  call  them  technical 
objections. 

All  I could  do  if  I acceded  to  Mr.  Cassels’s  argument 
would  be,  to  order  this  petition  to  be  filed  at  the  head 
office  at  Toronto.  That  would  then  be  the  presentation 
of  the  petition. 

But  either  this  petition  has  or  has  not  been  duly  presented^ 
and  holding,  as  1 do,  that  the  legal  presentation  must  be 
at  Toronto,  I would  simply  be  allowing  the  presentation  to 
be  made  after  the  expiration  of  the  prescribed  time,  the 
Act  declaring  that  it  must  be  presented  not  later  than  a 
named  time  which  has  now  elapsed. 

I feel  I have  no  power  whatever  to  make  any  such 
order.  If  there  be  no  petition  legally  presented,  there  is 
nothing  on  which  any  order  to  amend  can  operate.  If  the 
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petition  were  legally  presented  and  before  the  Court,  I 
would  willingly  make  any  reasonable  order  or  amendment 
in  my  power  to  enable  the  matters  complained  of  to  be 
investigated. 

In  the  Shrewsbury  election  case,  Young  v.  Figgins,  19 
L.  T.  N.  S.  499,  1869,  Martin,  B.,  refused  to  give  effect  to  a 
a motion  to  take  a petition  off  the  files,  because  notice  had 
not  been  given  to  the  returning  officer  whose  conduct  was 
complained  of,  as  required  by  law,  and  also  that  the  peti- 
tioner had  omitted  to  give  the  name  of  any  town  agent,  as 
directed  by  the  rules. 

Martin,  B.,  discharged  the  application,  quoting  the  rule 
similar  to  our  52nd  rule  as  to  formal  objections.  There  the 
petition  was  duly  filed.  Here  I am  in  effect  asked  to 
enlarge  the  time  strictly  limited  by  Parliament. 

I refer  to  such  cases  as  Maude  v.  Lowley , L.  K,  9 C.  P, 
165  ; Hurdle  v.  Waring,  (Poole  election),  76.,  435. 

I think  that  the  summons  must  be  made  absolute,  and 
the  prelimininary  objections  allowed,  and  all  further 
proceedings  stayed  thereon,  with  costs  to  be  paid  by  the 
petitioner  to  the  respondent. 


Re  Bothwell  Election  Petition. 

Election  petition — Preliminary  objections — Issue. 

Preliminary  objections  to  an  election  petition  under  37  Vic.,  ch.  10,  D., 
though  presented  after  the  expiration  of  five  days  from  the  service  of 
the  petition,  are  not  void  but  at  most  irregular,  and  while  they  remain 
on  the  files  of  the  Court  the  petition  is  not  at  issue,  and  there  can  be  no 
examination  of  the  parties. 

[November  10,  1882. — Osier,  J.] 

A petition  under  the  Dominion  Controverted  Election 
Act  1874. 

A motion  on  behalf  of  the  petitioner,  for  the  examina- 
tion of  the  respondents,  John  Joseph  Hawkins  and 
James  Stevens. 


486 


ONTARIO  PRACTICE  REPORTS. 


Holman,  in  support  of  motion.  Section  10  of  the  Con- 
troverted Elections  Act  1874,  37  Vic.  ch.  10,  provides  that 
within  five  days  after  the  service  of  the  petition,  the  res- 
pondent may  present  any  preliminary  objections  which  he 
may  have  to  urge  against  the  petition.  Section  11 
provides  that  within  five  days  after  the  decision  of  the 
preliminary  objections,  if  any  are  presented,  or  on  the 
expiration  of  the  time  for  presenting  the  same  the 
respondent  may  file  a written  answer  to  the  petition ; 
but  whether  such  answer  be  or  be  not  filed,  the  petition 
shall  be  held  to  be  at  issue  after  the  expiration  of  the  said 
five  days.  In  this  case  the  five  days  have  elapsed,  no  pre- 
liminary objections  have  been  filed  within  the  five  days, 
and  consequently  the  case  is  at  issue.  Section  14  provides 
that  any  party  may  at  any  time  after  such  petition  is  at 
issue  be  examined.  Here  the  petition  was  at  issue,  and 
the  petitioner  comes  within  section  14  and  is  entitled  to 
examine  the  respondents.  The  test  is,  was  the  petition  at 
issue,  and  clearly  it  was,  within  the  above  sections. 

Beck,  contra.  As  preliminary  objections  have  been  filed 
the  examination  cannot  be  had  until  they  are  disposed  oE 

Osler,  J. — The  preliminary  objections  which  have  been 
filed  in  this  case,  although  presented  after  the  expiration 
of  five  days  from  the  service  of  the  petition,  are  not  a void 
proceeding,  inasmuch  as  the  time  for  their  presentation  may 
be  extended  by  a Judge,  sec.  43,  and  that,  by  analogy  to 
to  ordinary  practice,  even  after  the  expiration  of  the  term 
originally  fixed  by  statute  : Wheeler  v.  Gibbs,  3 S.  C.  R. 
374.  They  are  at  most  irregular,  and  while  they  remain 
on  the  files  of  the  Court,  undisposed  of,  the  petition  cannot, 
I think,  be  said  to  be  at  issue.  A rule  nisi  has,  it  is  stated, 
been  granted  to  set  them  aside,  and  pending  that  rule  and 
the  disposition  of  the  preliminary  objections,  it  would  be 
extremely  inconvenient,  and  possibly  a merely  useless 
expense,  to  permit  an  examination  of  either  of  the  parties 
to  be  proceeded  with. 

Therefore  I shall  not  make  any  order  at  present,  but  as 
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there  is  no  reason  why  the  parties  should  be  put  to  the 
expense  of  another  summons,  the  one  now  before  me  may 
stand  enlarged  until  after  the  preliminary  objections  have 
been  disposed  of,  to  be  then  brought  on,  on  notice  by 
either  party. 


Re  Burdett,  a Solicitor. 

Solicitor  and  client — Taxation — Division  Court. 

A solicitor  sued  his  client  in  a Division  Court  for  the  amount  of  his  bill  of 
costs.  While  the  action  was  standing  for  judgment  the  client  obtained 
from  the  Master  in  Chambers  an  order  for  taxation.  Pending  an  appeal 
from  that  order  judgment  was  given,  which  shewed  that  all  the  items 
in  the  bill  which  were  in  dispute  were  considered  and  adjudicated  upon. 
Held,  notwithstanding,  that  considering  the  nature  of  the  charges  and  the 
circumstances  disclosed  in  the  affidavits  filed  on  the  application,  the 
order  of  the  Master  was  right. 

[March  3,  1883.— Osier,  J.] 

A.  solicitor  sued  bis  client  in  a Division  Court,  for  the 
amount  of  a bill  of  costs.  Judgment  was  reserved;  and 
while  the  action  was  standing  for  judgment,  an  order  was 
applied  for  and  obtained  from  the  Master  in  Chambers 
for  the  taxation  of  the  solicitor’s  bills.  The  solicitor 
appealed.  The  Division  Court  Judge,  in  the  meantime, 
gave  a written  judgment,  which  shewed  that  all  the  items 
in  the  bill  which  were  in  dispute  were  considered  and 
adjudicated  upon  by  him. 


Shepley.  for  the  solicitor,  (appellant).  The  case  having 
been  tried,  it  is  too  late  to  apply  for  a taxation  of  the  bill 
Besides  a taxation  should  not  now,  as  a matter  of  discretion* 
be  had,  as  a Court  of  competent  jurisdiction  has  already 
virtually  modified  the  bill,  which  is  all  the  taxing  officer 
could  do. 

Aylesworth,  contra. 
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Osler,  J. — The  order  of  the  Master  in  Chambers  is 
right.  The  application  for  taxation  of  the  solicitor’s  bill 
was  in  fact  heard,  and  the  order  for  taxation  made 
thereon  before  judgment , although  no  doubt  after  the 
trial  in  the  Division  Court,  and  while  the  Judge  had  the 
case  under  consideration.  Even  at  that  stage  the  Master 
might  have  thought  proper  to  refuse  an  order,  looking 
at  the  delay  which  had  occurred,  and  at  the  fact  that 
there  had  been  a trial  in  the  Division  Court,  if  the 
bill  had  been  of  an  ordinary  character.  But  considering 
the  nature  of  the  charges,  and  the  circumstances  disclosed 
in  the  affidavits,  and  in  the  judgment  of  the  learned  Judge 
of  the  Division  Court,  which  has  been  put  in  by  the  attor- 
ney, it  appears  to  me  that  the  bill  of  costs  in  question  is 
eminently  one  which  should  be  taxed  by  an  officer  familiar 
with  the  practice  and  principles  of  taxation.  It  by  no 
means  follows,  that  because  the  applicant  may  have  fraudu- 
lently obtained  from  his  late  opponent  a larger  sum  in 
settlement  of  his  suit  than  he  ought  to  have  done,  to 
cover  a supposed  large  bill  of  costs,  that  the  attorney  is 
therefore  entitled  to  be  paid  more  than  is  properly  taxable. 

The  circumstances  connected  with  a retainer,  with  fee  of 
$20,  and  an  undertaking  to  pay  a counsel  fee  of  $30 
given  to  a clerk  in  the  solicitor’s  office,  with  a view  of 
securing  his  personal  attention  to  the  suit,  and  then 
assigned  by  the  clerk  to  his  master,  are  proper  to  be 
enquired  into,  both  from  their  novelty,  and  from  the  fact 
that  the  action  was  settled  between  the  parties  after  the 
issue,  and  before  the  service  of  the  writ. 

Appeal  dismissed,  with  costs,  fixed  at  $5. 
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McCready  v.  Hennessy. 

Security  for  costs,  application  for — Costs. 

Where  a plaintiff  who  resided  out  of  the  jurisdiction  did  not  endorse  his 
place  of.  residence  on  the  writ,  the  costs  of  an  application  for  seeurity 
were  made  costs  to  the  defendant  in  the  cause. 

[May  15,  1883. — The  Master  in  Chambers.  ] 

An  action  for  goods  sold  and  delivered. 

Application  by  the  defendant  for  security  for  costs. 
Although  the  writ  of  summons  did  not  state  the  plaintiff’s 
residence,  it  was  admitted  on  the  return  of  the  motion  that 
he  lived  in  Montreal. 

Clement , for  the  defendant. 

Aylesworth , for  the  plaintiff. 

The  Master  in  Chambers  made  an  order  for  the 
plaintiff  to  give  security  for  costs,  the  costs  of  the  appli- 
cation to  be  costs  to  the  defendant  in  the  cause,  holding 
that  it  is  necessary  to  endorse  the  name  of  the  place  of 
plaintiff’s  residence  on  the  writ,  when  he  lives  out  of  the 
jurisdiction.  If  the  plaintiff’s  residence  had  been  so 
endorsed,  an  order  would  have  been  issued  on  praecipe,  of 
which  the  plaintiff  would  have  had  no  costs,  so  neither 
should  he  have  any  costs  of  this  motion,  as  might  be  the  case 
if  costs  of  this  application  were  made  costs  in  the  cause 
generally. 
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Western  Canada  Loan  and  Savings  Company  v.  Dunn. 

Mortgage — Ejectment — Sale. 

In  an  action  of  ejectment  by  mortgagees,  an  application  by  the  infant 

defendants  for  a sale  of  the  mortgaged  premises  was  refused,  the  rule  in 

Chancery  authorizing  such  an  application  not  applying  to  ejectment. 

[May  26,  1883. — The  Master  in  Chambers.'] 

An  action  of  ejectment  by  mortgagees.  The  infant 
defendants  applied  for  a sale  of  the  property. 

Clement , for  the  motion. 

Lefroy , contra. 

The  Master  in  Chambers. — The  infant  defendants 
desire  an  order  for  sale. 

The  Chancery  Rule  authorizing  such  an  application 
applies  to  a proceeding  of  foreclosure,  where  the  plaintiff  is 
endeavouring  to  procure  a title  absolute,  that  is,  to  cut  off 
the  estate  of  those  claiming  the  equity  of  redemption.  In 
this  action  the  plaintiff  is  merely  seeking  to  get  possession 
of  the  land,  which  possession  he  is  entitled  to.  Does  the 
rule  then  apply  to  ejectment  ? I cannot  see  that  it  does. 
The  recovery  by  the  plaintiff  will  leave  the  defendant’s 
title  just  as  it  was.  Nor  can  I see  why  in  reason  the 
defendants  should  be  allowed  to  drive  on  the  mortgagee 
further  or  faster  than  he  proposes  to  go.  I am  not  aware 
of  any  precedent  for  such  an  application,  and  why  may  it 
not  be  that  the  mortgagee  may  hope  to  make  his  debt 
with  more  facility  by  means  of  the  possession  ? He  may 
have  his  own  views  as  to  the  best  way  of  realizing  his  debt 
out  of  the  security,  which  other  people  are  not  so  much 
interested  in  effecting.  It  seems  that  the  mortgagees’  inter- 
ests are  first  to  be  considered,  remembering  always  that  it  is 
the  debt  that  is  his,  and  not  the  land.  I do  not  see  any 
reason  why  while  his  action  is  perfectly  legal,  while  he  is 
not  trying  to  force  upon  the  owners  of  the  equity  a fore- 
closure of  their  interest,  he  should  be  forced  by  the  inter- 
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vention  of  any  one  to  take  a particular  course  where 
several  courses  are  legally  open  to  him.  It  seems  that  he 
ought  to  be  left  to  his  own  measures,  so  long  as  he  does 
not  attempt  any  thing  that  is  inequitable. 

There  being  no  precedent,  and  the  measure  seeming  to 
me  to  be  inapplicable  to  the  present  proceeding,  it  seems 
to  me  I must  refuse  the  defendants’  motion,  strike  out  the 
plea,  and  give  the  plaintiff  leave  to  sign  judgment,  with 
costs.  Costs  of  motion,  costs  in  the  cause. 


Coulson  v.  Spiers. 

Interpleader — County  Judge — Jurisdiction — Rule  422  0.  J.A. 

Held,  that  interpleader  being  a proceeding  in  the  action,  a County  Court 
Judge  under  Rule  422  0.  J.  A. , has  jurisdiction  to  entertain  it,  but  in 
this  case  the  Judge  having  disposed  of  the  matter  summarily  without 
the  consent  of  the  parties,  an  issue  was  directed. 

[May  29,  1883.—  Osier,  J.] 

An  interpleader  matter.  The  facts  appear  in  the  judg- 
ment. 

Marsh,  for  the  first  execution  creditor. 

Aylesworth,  for  the  second  execution  creditor. 

Holman,  for  the  sheriff. 

Osler,  J. — This  is  an  appeal  from  an  order  made  by  the 
Judge  of  the  County  Court  of  the  county  of  Grey,  upon 
an  interpleader  summons  taken  out  by  the  sheriff  of  that 
county,  calling  upon  the  plaintiffs  in  four  actions  in  which 
executions  were  then  in  the  sheriff’s  hands,  and  one 
Cavers  claiming  to  be  assignee  of  the  judgment  in  the 
first  action,  to  appear  and  state  the  particulars  of  their 
respective  claims  to  the  proceeds  of  the  sale  of  the  goods 
seized  and  sold  under  the  executions.  The  contest  was 
really  between  the  parties  interested  in  the  first  and  second 
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executions,  the  question  between  them  being,  whether 
the  former  had  been  paid.  An  order  was  made  protecting 
the  sherifi,  barring  the  claimants,  and  directing  the  pro- 
ceeds of  the  sale  to  be  paid  to  the  claimant  under  the  first 
execution. 

On  the  appeal  it  was  objected  : (1)  That  the  learned 
Judge  of  the  County  Court  had  no  jurisdiction  in  inter- 
pleader ; (2)  That  even  if  he  had,  the  proper  order  to  have 
been  made  was  one  directing  an  issue  between  the  rival 
execution  creditors,  the  parties  not  having  consented  that 
the  Judge  should  dispose  of  the  matter  summarily. 

The  first  question  turns  upon  the  construction  to  be 
placed  upon  Rule  422  0.  J.  A.,  which  provides  that  the 
County  Court  Judge  of  the  county  in  which  an  action  is 
brought,  shall  have  the  same  power  and  authority  in  the 
action  as  the  Master  in  Chambers,  with  certain  exceptions. 

Rule  2 O.  J.  A.,  provides  that  with  respect  to  interplea- 
der, the  procedure  and  practice  now  used  by  Courts  of 
Common  law  under  the  Interpleader  Act,  * * shall 

apply  to  all  actions  and  to  all  the  Divisions  of  the  High 
Court. 

The  claimants  relied  upon  the  91st  section  of  the  0.  J.  A. 
which  defines  an  action  as  “ a civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  prescribed  by 
Rules  of  Court,”  and  upon  the  case  of  Hamlyn  v.  Betteley , 
6 Q.  B.  D.  63,  in  which  it  was  held  that  an  interpleader 
issue  could  not  be  tried  by  a Judge  without  a jury,  not 
being  an  action  within  the  meaning  of  the  English  Order 
XXXVI.  Rules  2,  3,  which  provide  for  the  mode  of  trial  of 
the  action  either  by  a Judge  alone,  or  by  a Judge  and 
jury,  at  the  option  of  the  party. 

That  case,  however,  only  decided  that  the  former  prac- 
tice and  procedure  in  interpleader  having  been  retained, 
and  one  of  the  incidents  of  that  practice  being  the  right 
of  trial  by  jury,  the  Rules  which  provided  for  the  mode  of 
trial  of  the  action  did  not  apply,  inasmuch  as  interpleader 
was  not  an  action  but  a proceeding  in  the  action. 

As  a proceeding  in  the  action,  the  Master  in  Chambers 
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has  authority  to  deal  with  it,  and  so  I have  no  doubt  has 
the  County  Judge. 

The  objection  to  the  jurisdiction  therefore  fails.  As  to 
the  other  point,  there  has  been  some  misapprehension. 
The  claimant,  the  second  execution  creditor,  should  not 
have  been  barred.  An  issue  must  be  directed.  The  costs 
of  all  parties  of  this  appeal  will  be  dealt  with  as  part  of 
the  costs  of  the  application. 


Boyd  v.  McNutt. 

A ffidavit — Interlineation — Rule  468  0.  J.  A. 

In  the  plaintiff’s  affidavit  on  a motion  to  sign  final  judgment  under  Rule 
80,  0.  J.  A.,  the  word  “defence  ” had  been  struck  out,  and  the  word 
“ appearance  ” interlined,  without  being  initialed  by  the  commissioner 
before  whom  the  affidavit  was  sworn. 

Held,  under  rule  468  0.  J.  Act,  that  the  affidavit  could  not  be  read. 

[May  30,  1883. — The  Master  in  Chambers .] 

Upon  a motion  for  leave  to  sign  final  judgment  under 
Rule  80,  0.  J.  A.,  objection  was  taken  by  the  defendant 
to  the  affidavit  upon  which  the  motion  was  based,  on  the 
ground  that  in  the  clause  “ that  the  plaintiff  was  informed 
and  believed  that  an  appearance  had  been  entered  for  the 
defendant,”  the  word  “ defence  ” had  originally  stood 
instead  of  “ appearance that  the  former  word  had  been 
erased  and  the  latter  interlined  above  it,  and  that  such 
erasure  and  interlineation  had  not  been  initialed  by  the 
commissioner  before  whom  the  affidavit  was  sworn. 

Aylesworth,  for  the  plaintiff. 

H.  J.  Scott , for  the  the  defendant. 

The  Master  in  Chambers  held  that  under  Rule  468 
0.  J.  A.,  the  affidavit  in  question  could  not  be  read,  but, 
enlarged  the  application  for  two  days,  giving  the  plaintiff 
leave  to  withdraw  the  affidavit  from  the  files  and  to  refile 
it  when  re-sworn. 
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O’Brien  y.  Bull. 


Interpleader — Final  order — Sheriff—  Costs . 

A successful  party  in  an  interpleader  issue  moving  for  an  order  barring 
the  execution  creditors,  having  given  the  sheriff  notice  of  the  motion, 
was  ordered  to  pay  to  pay  the  sheriff ’s  costs  of  appearing  on  the  motion, 
for  such  notice  is  unnecessary. 

[June  1,  1883. — The  Master  in  Chambers.] 

The  claimant  having  succeeded  on  the  trial  of  an  inter- 
pleader issue,  moved  for  a final  order  barring  the  execution 
creditors,  and  served  notice  of  the  motion  upon  the  sheriff. 
The  sheriff  appeared  upon  the  motion,  and  asked  for  costs. 

D.  E.  Thomson,  for  the  claimant. 

Aylesworth,  for  the  execution  creditors. 

Clement , for  the  sheriff. 

The  Master  in  Chambers  held  that  it  was  unnecessary 
to  serve  the  sheriff  with  notice  of  this  motion,  and  made  an 
order  for  the  claimant  to  pay  the  sheriff’s  costs  of  the 
motion,  without  recourse  over  to  the  execution  creditors. 


Re  Great  Western  Advertising  Co.  v.  Rainer. 

Costs — Set-off. 

In  an  action  in  a County  Court,  tried  by  a Judge  without  a jury,  judg- 
ment was  given  for  $36,  no  order  being  made  as  to  costs  : 

Held,  that  no  costs  could  be  awarded,  and 

A mandamus  was  granted  to  the  County  Court  Clerk  to  enter  up  judg- 
ment for  the  plaintiff  with  costs,  and  without  allowing  defendant  to  set 
off  against  the  judgment  the  difference  between  County  and  Division 
Court  costs. 

[June  1,  1883. — Armour , J.] 

An  action  in  the  County  Court  of  the  County  of  Middle- 
sex, to  recover  the  price  of  work  done  for  the  defendant  in 
advertising. 

The  case  was  tried  before  the  County  Judge  without  a 
jury,  and  judgment  was  rendered  for  $36,  no  order  being 
made  as  to  costs. 
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Aylesworth,  for  the  plaintiffs,  moved  for  a mandamus 
to  compel  the  County  Court  clerk  to  enter  up  judgment 
for  the  plaintiff,  without  any  set-off. 

J.  H.  Macdonald , for  the  defendant,  claimed  that  his 
client  should  be  allowed  to  set  off  the  costs  incurred  by 
him  in  the  County  Court,  as  according  to  the  amount  of 
the  judgment  the  action  should  have  been  brought  in  the 
Division  Court. 

Cur.  Ad.  Vult. 

Armour,  J.,  held,  that  costs  being  in  the  discretion  of 
the  Judge,  and  not  having  been  disposed  of  at  the  trial, 
none  could  be  awarded  to  either  party,  and  there  could  be 
no  set  off  Mandamus  granted  for  the  County  Court  clerk 
to  enter  judgment  for  the  plaintiffs,  without  costs. 


Bucke  v.  Murray. 

Dismissing  action — Undertaking  to  speed — O.  G.  Chy.  276. 

An  undertaking  to  speed  the  action  is  not  in  all  cases  a sufficient  answer 
to  a motion  to  dismiss  under  rule  255  0.  J.  A. 

By  G.  0.  Chy.  276  a Judge  had  discretion  under  all  the  circumstances  of 
the  cause  to  dismiss  or  not,  and  the  practice  not  being  interfered  with 
remains  as  before  the  0.  J.  A.  by  secs.  12  & 52  0.  J.  A. 

Under  the  circumstances  of  this  case  an  order  to  dismiss  was  rescinded. 

[June  2,  1883. — Proudfoot,  J.] 

An  appeal  from  the  order  of  the  Local  Master,  at 
Hamilton,  dismissing  the  bill  for  want  of  prosecution. 

Muir , for  the  plaintiff,  cited  Evelyn  v.  Evelyn,  L.  R.  13 
Chy.  D.  138. 

Lash,  Q.  C.,  for  the  defendant,  cited  Ruttan  v.  Burnham, 
1 Chy.  Oh.  R.  191  ; Duff  v.  Barrett,  3 Chy.  Ch.  R.  318; 
Finnegan  v.  Keenan,  7 P.  R.  385 ; Elliott  v.  Gardner,  8 

P.  R.  412. 

Proudfoot,  J. — I think  the  order  of  the  Master  dismis- 
sing this  bill  for  want  of  prosecution  should  be  rescinded 
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I by  no  means  assent  to  the  proposition  that  an  under- 
taking to  speed  is  in  all  cases  a sufficient  answer  to  a 
motion  to  dismiss  under  marginal  Rule  255.  It  is  true 
that  in  Evelyn  v.  Evelyn,  13  Ch.  Div.  138,  it  seems  to  have 
been  so  considered  under  the  similar  rule  in  England.  But 
in  this  country  a different  practice  prevailed  in  Chancery 
before  the  Judicature  Act,  under  General  Order  276;  and 
sec.  12  of  the  Judicature  Act  provides,  that,  where  no 
special  provision  is  contained  in  that  Act  or  in  any  of 
the  rules  and  orders  in  regard  to  procedure  and  practice, 
the  jurisdiction  shall  be  exercised  as  nearly  as  may  be  in 
the  same  manner  as  before  the  Act  by  the  respective 
Courts.  And  sec.  52  is  similar  in  its  purport,  where  the 
previous  practice  is  not  inconsistent  with  the  Act  or  rules. 
Rule  255  provides,  that,  on  the  hearing  of  the  application 
the  Court  may  dismiss  for  want  of  prosecution,  or  may 
make  such  other  order,  and  on  such  terms,  as  to  the  Court 
may  seem  just.  General  Order  276  provided,  that  an 
undertaking  to  speed  should  not  of  itself  be  an  answer  to 
the  motion,  but  the  plaintiff  must  show  that  he  has  pro- 
secuted his  suit  with  due  diligence,  or  that  under  all  the 
circumstances  the  bill  should  not  be  dismissed.  I do  not 
think  there  is  any  inconsistency  between  the  General 
Orders  and  the  Judicature  Act.  The  general  rule  still 
remains,  that  an  undertaking  to  speed  is  not  enough,  but 
it  is  still  discretionary  with  the  Judge  to  say  if  under  all 
the  circumstances  the  bill  should  be  dismissed. 

In  this  case  there  seems  to  have  been  considerable  delay 
arising  from  the  residence  of  the  defendant  out  of  the 
jurisdiction,  and  some  hesitation  as  to  proceeding  with  the 
case  from  the  perfunctory  or  negligent  manner  in  which 
he  was  cross-examined  by  the  counsel  employed  by  the 
plaintiff’s  solicitor.  But  the  plaintiff  now  expresses  his 
readiness  to  go  to  trial,  before  Mr.  Justice  Osier,  who  has 
consented  to  hear  the  case,  upon  the  evidence  as  it  now 
stands,  and  as  that  hearing  may  be  had  without  delay,  I 
think  the  plaintiff  should  have  an  opportunity  of  doing  so. 

There  will  be  no  costs  of  this  motion. 
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Re  Macnamara,  a Solicitor. 

Law  Society — Solicitor. 

On  the  presentation  of  a petition  to  restore  a solicitor  to  the  rolls,  who  had 
been  struck  off  by  an  order  of  September  1st,  1874,  for  non-payment 
over  of  a client’s  money,  evidence  was  required  as  to  his  good  conduct 
since  the  making  of  the  order,  and  notice  to  the  Law  Society  of  the 
application,  and  on  this  being  complied  with  he  was  restored,  but  the 
order  was  not  rescinded. 

A petition  by  a solicitor  who  was  struck  off  the  roll  on 
the  1st  September,  1874,  for  not  having  paid  over  money 
collected  by  him  for  a client,  to  be  restored  to  the  roll,  and 
to  rescind  the  order  striking  him  off',  he  having  paid  the 
money. 

The  consent  of  the  creditor  was  produced. 

Aylesworth,  for  the  petitioner. 

Proudfoot,  J. — This  is  a petition  by  a solicitor,  who 
was  struck  off'  the  rolls  on  the  1st  September,  1874,  for  not 
having  paid  over  money  collected  by  him  for  a client,  to 
be  restored  to  the  roll,  and  to  have  that  order  rescinded. 

He  has  now  paid  this  money,  originally  a small  sum, 
but  swelled  to  a considerable  amount  by  interest  and  costs, 
and  produces  the  consent  of  the  creditor  to  the  prayer  of 
the  petition.  The  petition  is  also  supported  by  the  affida- 
vit of  the  petitioner. 

I think  that  some  corroborative  evidence  should  be  pro- 
duced of  the  conduct  of  the  solicitor  during  the  long 
period  he  has  been  removed  from  the  rolls,  and  notice  must 
be  given  to  the  Law  Society  of  this  application. 

Since  writing  the  above,  I have  been  furnished  with 
an  affidavit  of  D.  B.  Read,  Esq.,  Q.  C.,  testifying  to  the 
propriety  of  the  conduct  of  the  petitioner  ; this  supplies- 
one  of  the  materials  required.  Nptice  .must,  however, 
be  given  to  the  Law  Society.  If  they  offer  no,  opposi- 
Lon,  the  order  may  go  for  the  restoration  of  the  peti- 
63— yol.  ix  o.p.r. 
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tioner  to  the  rolls.  I cannot  grant  the  other  prayer  of 
the  petition,  to  rescind  the  order  removing  him  from  the 
rolls. 

The  application  being  subsequently  renewed  by  the 
same  counsel. 

W.  Read  appeared  for  the  Law  Society,  and  offered  no 
opposition. 

Proudfogt,  J.,  made  an  order  restoring  the  petitioner  to 
the  rolls. 


Cole  v.  Campbell. 

Interpleader — New  trial — Rules  2 & 307,  O.  J.  A. 

Where  there  has  been  a trial  by  jury  in  an  interpleader  issue  directed 
from  the  Chancery  Division,  an  application  for  a new  trial  must  be  made 
to  the  Divisional  Court,  and  not  to  a single  Judge. 

[June  6,  1883.—  Boyd,  C.] 

On  the  5th  June,  1883,  the  defendant  in  an  interpleader 
issue  applied  to  a single  Judge  in  Court  for  a new  trial  of 
the  issue,  which  had  been  sent  from  the  Chancery  Division 
to  be  tried  at  the  London  Assizes,  and  was  there  tried  by 
a Judge  with  a jury. 

E.  Stonehouse,  for  the  defendant. 

Colin  Macdougall , for  the  plaintiff. 

Boyd,  C. — This  is  an  application  for  a new  trial,  &c.,  by 
the  defendant  in  an  interpleader  issue  sent  from  this  Divi- 
sion to  be  tried  at  the  London  Assizes.  It  is  objected  that 
I have  no  jurisdiction  to  entertain  it.  This  objection  is,  in 
my  opinion,  well  founded.  Before  the  Judicature  Act  all 
matters  in  suits  as  well  as  in  collateral  proceedings,  such 
& s interpleaders,  were  in  Chancery  dealt  with  and  disposed 
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of  down  to  final  judgment,  by  one  Judge  representing  the 
Court.  That  is  the  explanation  of  such  cases  as  Gourlay 
v.  Ingram,  2 Chy.  Ch.  R.  309,  and  following  it  of  Barker 
v.  Leeson,  1 0.  R.  114,  in  which  last  case  the  order  to 
interplead  was  made  before  the  Act  and  no  objection  was 
raised  as  to  jurisdiction.  But  now  the  effect  of  Rule  2 of 
the  Judicature  Act  is  to  assimilate  the  practice  and  pro- 
cedure in  interpleader,  so  that  the  course  of  the  Common 
Law  Courts  should  be  followed  in  all  the  Divisions.  But 
in  these  Courts  there  was  no  difference  between  inter- 
pleader issues  and  actions  as  to  the  manner  of  proceeding 
in  applications  to  set  aside  the  verdict  or  for  a new  trial. 
The  motion  was  in  all  cases  in  term  and  before  the  full 
Court — the  present  equivalent  of  which  is  the  Divisional 
Court:  Proudfoot  v.  Harley , 11  C.  P.  389;  Dougall  v. 
Wilson,  24  U.  C.  R.  433. 

Apart  from  this  view,  and  having  regard  to  Williams 
v.  Mercier,  L.  R.  9 Q.  B.  Div.  338,  where  it  was  held  that 
Order  XL.  Rule  10,  (the  same  as  our  Rule  321)  was  appli- 
cable to  interpleader  matters,  I am  of  opinion  that  Rule 
307,  which  provides  that  when  there  has  been  a trial  by 
jury,  any  application  for  a new  trial  shall  be  to  the 
Divisional  Court,  embraces  every  application  of  the  kind, 
not  excluding  interpleader  proceedings. 

The  present  motion  must,  therefore,  be  made  before  the 
next  Chancery  Divisional  Court,  and  it  will  be  entered  to 
be  set  down  before  that  Court.  Costs  will  be  reserved  to 
be  then  disposed  of,  but  I think  the  applicant  should  not 
in  any  event  get  the  costs  of  his  motion  before  me.  I do 
not  give  costs  against  him  in  the  first  instance  because  he 
may  have  been  misled  by  Barker  v.  Leeson . 


500 


ONTARIO  PRACTICE  REPORTS. 


Sullivan  v.  Harty. 

Administration — Local  master — Misconduct — G.  0.  Ghy.  638-639 — Practice . 

Under  an  administration  order  granted  by  a local  master  pursuant  to  G. 
0.  Chy.  638-739,  he  may  investigate  questions  of  wilful  default,  and 
misconduct,  and  if  he  refuses,  the  plaintiff  should  appeal.  If  an  action 
is  commenced  the  extra  costs  must  be  borne  by  the  plaintiff. 

When  the  misconduct  is  such  as  would  entitle  a plaintiff  at  the  outset  to 
apply  for  an  injunction  or  a receiver,  an  action  should  be  brought. 

[June  6,  1883 .—Boyd,  C.] 

In  an  administration  matter  the  Master  at  Brockville 
had  declined  to  investigate  question  of  alleged  wilful 
default  and  misconduct. 

The  plaintiff  thereupon  brought  an  action  for  administra- 
tion, and  the  case  came  on  to  be  heard  at  the  sittings  in 
Kingston,  in  May,  1883. 

Britton , Q.C.,  for  the  plaintiff. 

Boyd,  C. — The  reason  assigned  for  filing  a bill  in  this 
case  was,  that  the  Local  Master  had  declined  to  investi- 
gate questions  of  wilful  default  and  alleged  misconduct, 
under  the  administration  order  granted  by  him.  The 
plaintiff  should  have  appealed  from  this  ruling,  as  it  is 
well  settled  under  the  present  practice  that  all  such 
matters  arising  upon  the  accounts  can  be  investigated  by 
the  Master  under  the  summary  order  issued  by  him : 
Re  Allan,  9 P.  R.  280.  There  may  be  matters  of  miscon- 
duct which  would  entitle  a plaintiff  to  apply  at  the  outset 
of  the  case  for  an  injunction  or  a receiver,  and  in  these 
cases  a bill  should  be  filed.  But  in  all  other  cases  it  is  not 
needful  to  file  a bill  for  administration,  and  the  extra  costs 
occasioned  by  such  a course  must  be  borne  by  the  plaintiff. 

The  practice  referred  to  in  Re  Babcock,  8 Gr.  409,  was 
distinctly  changed  by  Sovereign  v.  Sovereign , 1 5 Gr.  559, 
which  was  not  cited  in  Eberts  v.  Eberts,  25  Gr.  566 ; and 
all  these  decisions  were  before  the  passing  of  G.  O.  638  and 
639,  the  effect  of  which  was  referred  to  in  Re  Allan. 
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No  embarrassment  need  arise  when  questions  of  wilful 
default  and  misconduct  are  dealt  with  in  the  Master’s 
office,  because  it  is  his  duty  in  such  cases  to  specially  report 
the  result.  If  in  his  opinion  the  conduct  of  any  party  has 
been  of  such  a nature  as  to  disentitle  him  to  costs,  or  to 
justify  his  being  ordered  to  pay  taxed  costs,  the  Master 
can  also  report  upon  such  points.  His  findings  can  either 
be  rectified  on  appeal  or  carried  out  when  the  order  for 
payment  and  distribution  is  applied  for. 

In  the  present  case  the  parties  all  agree  that  the  refer- 
ence should  be  to  Kingston,  and  the  usual  administration 
order  will  issue,  with  this  addition,  that  the  extra  costs 
occasioned  by  the  pleadings  and  hearing  and  by  what  was 
done  before  the  Local  Master,  under  the  former  order,  are 
to  be  paid  by  the  plaintiff*  but  not  as  a condition  to  her 
proceeding  with  the  reference. 

The  case  cited  for  the  defendant  of  Lamig  v.  Gee,  L.  R. 
10  Ch.  L).  715,  has  no  application  to  our  practice.  In 
England  a decree  with  wilful  default  clauses  can  only  be 
obtained  after  proper  pleading  and  proof  of  such  wilful 
default ; here  it  is  one  of  the  incidents  of  any  matter  of 
account  which  is  referred  to  the  Master. 
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Miles  v.  Cameron. 

Foreclosure. 

On  a motion  to  open  a foreclosure  the  debt  and  costs  amounted  to  about 
$3,000,  and  the  property  was  worth  $7,000. 

The  Master  in  Chambers  under  the  circumstances  set  out  below,  refused 
the  motion,  the  plaintiff  having  been  forbearing,  and  the  defendant 
negligent  throughout. 

[June  11,1883. — The  Master  in  Chambers .] 

A motion  to  open  up  a judgment  of  foreclosure. 

The  facts  appear  in  the  judgment. 

F.  Arnoldi,  for  the  motion. 

W.  Fitzgerald , contra, 

The  Master  in  Chambers. — I approached  this  case 
with  the  desire  to  give  relief  to  the  defendant  if  it  could 
be  done  with  propriety.  This  property  has  gone  for  about 
$:>000,  debt  and  costs,  and  he  thinks  it  worth  $7000,  and 
has  produced  a good  deal  of  evidence  that  it  is  worth  that 
sum.  This  is  answered  on  the  other  side,  and  while  I 
think  $7000  an  over  estimate,  considerably  over,  I have 
no  doubt  that  his  property  has  been  lost  to  the  defendant 
by  these  proceedings  for  a claim  a good  deal  less  than  its 
value.  But  a good  deal  has  happened  in  the  case  which 
shows  that  it  is  improper  to  interfere.  The  action  was 
commenced  on  September  18th,  1881,  after  a consider- 
able default  on  the  defendant’s  part.  The  defendant  says 
he  did  not  receive  the  several  letters  which  were  written 
to  him  urging  him  to  pay  the  money.  At  any  rate  in  that 
month  he  came  to  the  plaintiff s solicitor  and  was  informed 
of  the  situation,  and  promised  on  his  return  home  to 
remit  the  money,  which  however,  he  did  not  do,  and  in 
October  he  was  served.  It  then  went  on  till  judgment  of 
foreclosure  was  signed  against  him,  and  I must  say  that 
the  conduct  of  the  plaintiff’s  solicitor  showed  great  forbear- 
ance throughout,  and  that  there  really  was  nothing  on  the 
defendant’s  part  but  appointments  and  promises  not  kept. 
Even  after  he  was  informed  by  Mr.  Madill  that  judgment 
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had  gone  against  him,  there  was  great  delay  in  his  pro- 
ceedings, although  it  appears  from  Mr.  Madill’s  letter  that 
the  defendant  could  have  raised  the  money.  In  fact  his 
neglect  throughout,  appears  to  me  unaccountable,  except 
upon  the  opinion,  which  he  says  he  entertained,  that  the 
effect  of  the  judgment  would  be  a sale  of  the  property,  and 
perhaps  he  thought  that  that  would  be  time  enough  for 
him  to  redeem. 

There  must  practically  be  some  finality  to  such  proceed- 
ings, and  this  seems  to  me  a strong  case  for  the  plaintiff. 
I think  the  defendant  has  suffered  a considerable  loss,  by 
the  effect  of  the  proceedings,  not  to  the  extent  he  alleges 
it,  but  a considerable  loss,  but  the  defendant  in  my  view 
has  his  own  neglect  to  blame  for  it.  The  plaintiff  was 
forbearing,  and  I do  not  see  that  I could  be  justified  in 
opening  the  case  again. 

So  I dismiss  this  motion , with  costs. 


The  Bank  of  Nova  Scotia  v.  LaRoche,  et.  al. 

Security  for  costs — Stay  of  proceedings — Rules  431  & 80,  0.  J.  A. 

Tlie  right  to  security  for  costs  under  Rule  431,  0.  J.  A.,  is  absolute,  where 
the  plaintiff  resides  out  of  Ontario,  and  it  is  immaterial  that  the  defen- 
dant has  no  defence  upon  the  merits. 

The  order  is  a stay  of  proceedings,  and  a Judge  has  no  power  to  set  it 
aside  when  once  properly  issued  and  sign  final  judgment  under  Rule  80, 
O.  J.  A. 

Queer e,  as  to  the  proper  time  for  making  application  for  such  security. 

[June  19,  1883. — Cameron,  J.] 

Application  on  notice  of  motion  to  rescind  an  order  of 
the  learned  local  Judge  at  Belleville,  made  on  the  8th 
June,  1883,  whereby  it  was  ordered  that  the  order  for 
security  for  costs  taken  out  by  the  defendants,  on  the 
5th  day  of  June,  should  be  set  aside,  and  the  plaintiffs 
allowed  to  to  sign  judgment. 

The  facts  appear  in  the  judgment. 
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Clement , for  the  defendants. 

Aylesworth,  for  the  plaintiffs. 

Cameron,  J. — The  facts  upon  which  the  application 
was  based  are  as  follows : the  plaintiffs  commenced  their 
action  by  writ  of  summons  issued  on  the  8th  of  January, 
1883,  by  the  endorsement  on  which  it  appeared  the  plain- 
tiffs resided  at  Winnipeg.  The  defendants  appeared  to  the 
writ,  and  after  such  appearance  the  plaintiffs,  on  the  1st 
June,  1883,  obtained  a summons  from  the  local  Judge 
returnable  on  the  6th  June,  calling  on  all  parties  concerned 
to  show  cause  why  an  order  should  not  be  made,  that  the 
plaintiffs  should  be  at  liberty  to  sign  final  judgment  in 
the  action  for  the  amount  endorsed  on  the  writ  of  sum- 
mons, together  with  interest  and  costs. 

On  the  5th  of  June  the  defendants  obtained  an  order 
on  rproecipe  for  security  for  costs. 

On  the  6th  June  the  plaintiffs  obtained  a summons  from 
the  local  Judge,  calling  on  the  defendants  to  show  cause, 
on  the  8th  of  June,  why  the  order  for  security  for  costs 
should  not  be  rescinded.  No  ground  is  stated  in  the  sum- 
mons, but  it  was  stated  therein  that  on  such  application 
would  be  read  the  summons  for  judgment  under  rule  80, 
of  the  Judicature  Act,  the  affidavit  of  service  thereof,  and 
the  affidavits  of  E.  H.  Taylor  and  W.  H.  Biggar. 

The  affidavit  of  E.  H.  Taylor  sets  forth  that  he  is  mana- 
ger of  the  plaintiffs’  agency  at  Winnipeg,  in  the  Province 
of  Manitoba,  and  has  full  knowledge  of  the  matters 
deposed  to : that  the  action  was,  as  he  is  advised  and 
believes,  commenced  on  the  7th  day  of  May,  1883,  by  writ 
specially  endorsed  with  the  particulars  of  the  plaintiffs’ claim; 
the  plaintiffs’  claim  so  endorsed  is  against  the  defendants,  as 
joint  and  several  makers  of  a promissory  note,  of  which 
the  following  are  the  particulars : Promissory  note  for 
$715,  dated  17th  of  January,  1883,  made  by  the  defend- 
ants, payable  two  months  after  date,  $715,  notarial  fees 
and  postage  $1.64, — $716.64,  and  interest  thereon,  from 
the  20th  day  of  April,  A.D.,  1883,  until  judgment : that 
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the  defendants  appeared  in  this  action  on  the  17th  day  of 
May,  1883,  as  he  is  advised  and  believes:  that  the  defend- 
ants at  the  commencement  of  this  action  were,  and  still 
are,  truly  and  justly  indebted  to  the  plaintiffs  in  the  sum 
of  $716.64  : that  the  said  promissoiy  note  was  made  by 
the  defendants  payable  to  the  order  of  the  plaintiffs,  three 
months  after  date,  and  has  not,  nor  has  any  part  thereof 
been  paid : that  the  said  note  was  given  to  the  plaintiffs  to 
secure  moneys  due  and  owing  by  the  defendant,  E.  H.  La 
Roche,  and  was  accepted  by  them  on  the  credit  and  faith 
of  its  payment  by  the  defendants,  and  plaintiffs  are  the 
bond  tide  holders  thereof : that  there  is  not,  in  his  belief, 
any  defence  to  the  action  on  the  merits. 

This  affidavit  was  sworn  at  the  Cit}^  of  Winnipeg,  on  the 
28th  of  May,  1883.  before  a notary  public  for  Manitoba. 

Mr.  Biggar’s  affidavit  merely  set  forth,  that  the  order  for 
security  for  costs  was  only  served  by  being  shown  to  his 
clerk,  without  a copy  being  left  with  him,  and  that  his 
clerk  accepted  service  by  endorsement  on  the  original, 
upon  the  representation  of  the  person  serving  it,  that  it 
was  usual  for  deponent’s  firm  to  accept  service  in  that  way 
without  a copy  being  left,  and  that  to  his  recollection  he 
had  never  so  accepted  service : that  he  was  acquainted 
with  the  facts  connected  with  the  giving  of  the  note,  and 
verily  believed  the  defendants  had  no  defence  to  the 
action  on  the  merits,  and  the  order  for  security  for  costs 
was  issued  solely  for  the  purpose  of  delay.  The  defendant 
E.  H.  La  Roche  had  many  times  admitted  to  him  his 
liability  to  pay  the  said  note,  and  he,  deponent,  at  the  said 
LaRoche’s  request,  had  given  him  considerable  time  to 
arrange  it  wdthout  adding  costs. 

The  copy  of  the  summons  served  on  the  defendant  filed 
on  this  application  appears  to  be  tested  on  the  8th  day  of 
January,  1883,  and  the  endorsement  of  claim  is  not  in 
respect  of  a promissory  note  for  $715,  but  for  a bill  of 
exchange  for  $915,  dated  26th  October,  1882,  drawn  by  J. 
S.  Cochran,  on  the  defendant,  who  in  the  summons  is  E. 
H.  LaRoche  alone,  and  accepted  by  him. 
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The  order  for  security  for  costs  is  entitled  in  a suit 
against  Edmund  H.  LaRoche  and  Helen  LaRoche,  while 
the  affidavit  of  Taylor  and  the  other  papers  filed  by  plain- 
tiffs and  defendants  are  entitled  in  a suit  against  E.  H. 
LaRoche  and  Helen  LaRoche,  and  there  is  nothing  to 
show  which  is  the  correct  style  of  the  action,  the  original 
summons  not  having  been  filed.  The  defendants  showed 
no  cause  before  the  local  Judge,  except  that  the  proceed- 
ings were  stayed  by  the  order  for  security  for  costs. 

There  has  evidently  been  a chapter  of  accidents  con- 
nected with  this  suit,  as  both  parties  seem  to  have  made 
mistakes,  no  reference  to  any  of  which  was  made  on  the 
argument  before  me.  The  affidavit  of  the  plaintiffs’ 
manager,  Taylor,  shows  an  important  discrepancy  between 
the  endorsement  of  the  writ  and  the  note  he  swears  the 
defendants  made.  The  endorsement  on  the  writ,  as  stated 
in  the  third  paragraph  of  his  affidavit,  sets  forth  a note 
payable  two  months  after  date,  while  the  sixth  paragraph, 
in  which  he  alleges  the  note  was  made  by  the  defendants, 
describes  it  as  payable  in  three  months.  This  affidavit 
would  therefore  not  warrant  judgment  being  signed  under 
order  80.  The  defendants  have,  however,  based  their 
objection  to  the  order  of  the  learned  local  Judge  solely  on 
the  ground  that  the  order  to  stay  the  proceedings  having 
issued,  the  plaintiffs  were  not  in  a position  to  take  any 
step  or  make  any  motion  thereafter  until  the  security  for 
costs  was  given  ; and  assuming  it  was  competent  to  them 
to  move  to  set  aside  the  order  for  security,  they  showed 
no  ground  whatever  for  it  on  the  application.  I shall 
consider  the  question,  therefore,  only  on  these  grounds. 

Rule  431  of  the  Judicature  Act  is  very  positive  in  its 
terms.  It  provides  “ Where  it  appears  by  the  writ  of  sum- 
mons, notice,  or  other  proceeding  by  which  a suit  is 
instituted,  or  by  any  endorsement  thereon,  that  the  plaintiff 
resides  out  of  Ontario,  the  defendant  shall  be  entitled  on 
praecipe  to  an  order  requiring  the  plaintiff  within  four 
weeks  from  the  service  of  the  order  to  give  security  in 
$400  for  the  defendant’s  costs  of  the  action,  staying  all 
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further  proceedings  in  the  meantime,  and  directing  that  in 
default  of  such  security  being  given  the  action  be  dis- 
missed with  costs  against  such  defendant,  unless  the  Court 
or  Judge,  upon  special  application  for  that  purpose,  shall 
otherwise  order.”  This  rule  has  the  force  of  a statute,  and 
is  imperative,  and  I do  not  see  any  authority  for  setting 
an  order  for  security  for  costs  aside  made  under  it,  the 
circumstance  of  the  plaintiffs’  residing  out  of  Ontario 
being  manifested  in  the  manner  indicated  and  not 
disputed.  The  obtaining  a summons  to  show  cause  why 
judgment  should  not  be  signed,  under  rule  80,  does  not 
appear  to  me  to  affect  the  defendants’  right  to  a stay  of 
proceedings.  The  order  obtained  is  of  as  much  binding 
force  as  if  it  had  been  made  on  an  application  to  a Judge 
or  Master,  and  the  moment  it  was  served  it  suspended  all 
proceedings.  Of  course  it  was  competent  to  the  plaintiffs 
to  move  to  set  it  aside  on  any  ground  showing  that  it 
ought  not  to  have  been  issued.  That  the  defendants  have 
no  defence  on  the  merits  is  not  such  a ground.  That 
question  could  not  properly  be  discussed  on  such  an 
application.  In  Edinburgh  and  Leith  R.  W.  Go.  v.  Dawson , 
7 Dowl.  573,  it  was  so  held.  Then  as  to  the  time  when 
the  application  should  be  made. 

The  old  rule  was,  that  it  should  be  made  on  the 
common  ground  of  residence  out  of  the  jurisdiction 
before  issue  joined.  According  to  that  rule,  this  appli- 
cation would  have  have  been  in  due  time.  I see  nothing 
in  the  Judicature  Act  to  change  the  practice,  and  if 
the  Chancery  instead  of  the  Common  Law  rule  is  to 
apply,  entering  an  appearance  is  not  at  all  analogous  to 
filing  an  answer  to  the  bill.  The  practice  in  all  the  divi- 
sions of  the  High  Court  of  Justice  has  been,  I was  in- 
formed, not  to  grant  the  order  till  after  appearance 
entered.  I see  no  reason  for  interfering  with  this  practice, 
though  I am  not  prepared  to  hold  the  defendant  as  matter 
of  right  might  not  claim  to  have  the  order  as  soon  as  he 
has  been  served  with  the  writ  of  summons. 

I think  it  all  important  that  Judges  should  not  assume 
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power  that  the  law  does  not  clearly  give  them.  They  are 
expounders  and  administrators  of  the  law,  not  makers  of  it, 
and  except  in  cases  in  which  the  law  itself  gives  them  a 
discretion  they  should  not  assume  it.  The  law  in  the  present 
case  gave  the  defendant  a right  to  security  for  costs,  and  no 
Judge  has  a discretion  to  deprive  him  of  it.  The  law  gives 
it  to  him  absolutely,  and  does  not  attach  to  the  right  the  con- 
dition that  he  shall  possess  a defence  on  the  merits,  though 
it  may  be  idle  to  give  him  security  for  that  which  he  can 
never  be  entitled  to ; and  so  in  determining  whether  the 
defendant  had  the  right  to  the  security  or  not,  the  learned 
local  J udge  had  no  power  or  discretion  to  enquire  into  the 
merits  of  his  defence,  or  whether  he  had  any  defence  or  not. 
The  power  to  direct  judgment  to  be  entered  under  rule  80 
in  no  manner  increases  his  discretionary  power  in  this 
respect. 

I think,  therefore,  the  order  of  the  learned  Judge,  though 
it  may  have  been  made  in  fact  in  furtherance  of  what 
may  be  the  justice  of  the  case,  must  be  set  aside  and 
rescinded,  with  costs  to  be  costs  in  the  cause  to  the 
defendants  in  any  event. 
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The  Guelph  C.  Company  y.  Whitehead. 

Patent — Production — Privileged  documents. 

In  an  action  to  restrain  the  infringement  of  a patent,  in  which  the 
defence  set  up  that  the  supposed  invention  had  been  previously  patented 
in  the  United  States  and  England,  copies  of  American  patents  ma- 
terial to  the  defendant’s  case,  were  procured  by  his  solicitors  of 
their  own  motion  for  the  purposes  of  the  action. 

Held , that  such  documents  were  privileged  from  production. 

[March  7,  1883. — The  Master  in  Chambers .] 

An  action  to  restrain  the  infringement  of  patent. 

The  defendant  in  his  statement  of  defence  set  up  that, 
“ letters  patent  for  the  said  supposed  invention  were  in 
existence  in  the  United  States  and  in  England,  more  than 
twelve  months  prior  to  the  application  by  the  plaintiffs, 
or  those  through  whom  they  claim  a patent  in  the 
Dominion.”  An  affidavit  on  production  was  filed  by 
defendant  producing  papers  in  his  custody,  and  afterwards 
defendant,  being  cross-examined  on  his  defence  stated,  that 
since  filing  his  affidavit  his  solicitor  had  procured  for  him 
some  copies  of  American  patents  material  to  this  case. 
The  plaintiffs  thereupon  moved  in  Chambers  for  an  order 
for  the  production  of  these  documents. 

Cassels,  for  the  motion.  This  being  an  action  for  infringe- 
ment of  a patent,  the  plaintiffs  would  be  entitled  to 
particulars  of  the  alleged  patents  in  the  United  States,  on 
a motion  for  that  purpose,  and  on  the  same  principle  they 
are  entitled  to  this  production. 

Hoyles , contra.  The  documents  in  question  are  privileged, 
having  been  procured  by  defendant’s  solicitors  of  their 
own  motion,  and  solely  for  the  purposes  of  this  action, 
direct  from  the  patent  office  at  Washington  : McCorquodale 
v.  Bell , L.  It.  1 C.  P.  D.  471 ; Anderson  v.  Bank  of  British 
Columbia,  L.  R.  2 Chy.  D.  644  and  649  ; Bustros  v.  White, 
L.  R.  1 Q.  R.  D.  423 ; Maclennan,  O.  J.  A.  p.  239  ; Haynes's 
Practice,  505. 
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The  Master  in  Chambers. — I think  the  copies  of 
documents  sought  are  strictly  within  the  cases  which 
except  papers  procured  with  a view  to  the  litigation : 
Friend  v.  London , Chatham  and  Dover  R.  W.  Co .,  2 Ex.  D. 
437,  is  a stronger  case  than  this.  It  is  a decision  of  the 
Court  of  Appeal. 

Motion  dismissed. 


Robertson  v.  Mero,  et  al. 

Service — Rule  0.  J.  A. 

The  plaintiff  had  some  years  previously  in  an  action  of  ejectment  against 
these  defendants  served  them  personally,  and  they  had  defended  by 
the  same  solicitor-  It  was  shewn  that  one  defendant,  the  father  of  the 
other  two  who  resided  in  the  U.  S.  A.  corresponded  with  them. 

An  application  under  Rule  4 O.  J.  A.,  for  an  order  permitting  snb- 
* stitutional  service  on  the  father  for  the  other  two  defendants,  was 
refused,  it  not  being  shewn  that  prompt  personal  service  could  not  be 
effected. 

[March  5,  1883. — The  Master  in  Chambers .] 
[March  12,  1883.—  Boyd,  C.] 

This  was  an  action  to  set  aside  certain  conveyances 
made  by  the  defendant  Francis  Mero,  to  the  other  defen- 
dants, his  sons,  respectively,  as  clouds  upon  the  plaintiff’s 
title. 

The  plaintiff  had,  some  years  previously,  brought  an 
action  of  ejectment  for  the  land  in  question  against  these 
defendants,  and  had  served  them  personalty,  and  they  had 
all  defended  by  the  same  solicitor,  and  judgment  had  been 
obtained  and  entered  by  the  plaintiff, 

The  plaintiff  now  applied  ex  parte  in  this  suit  for  an  order 
under  rule  4, 0.J.A.,  permitting  substitutional  service  on  the 
father,  Francis  Mero,  for  two  of  the  sons  who  resided  in 
Minnesota,  one  of  the  United  States  of  America. 

An  affidavit  was  filed  shewing  the  above  facts,  and 
shewing  that  the  father  corresponded  with  the  sons. 


SMITH  Y.  SMITH. 


511 


Small , for  the  plaintiff,  cited  Armitage  v.  Fitzwilliam , 
Weekly  Notes,  1875,  p.  238. 

The  Master  in  Chambers  refused  the  application,  and 
the  plaintiff  appealed. 

Boyd,  C. — It  is  not  shewn  on  affidavit  that  prompt  per- 
sonal service  cannot  be  effected  in  this  case.  The  fact  of 
a defendant  being  out  of  the  jurisdiction  is  no  reason  for 
dispensing  with  the  usual  personal  notice  of  the  action, 
unless  it  appears  that  he  is  hiding  or  evading  service,  or 
that  his  whereabouts  cannot  be  ascertained.  Here  his  place 
of  abode  is  disclosed  by  his  father,  and  attempts  should  be 
made  to  serve  there  before  substitutional  service  is  ordered. 

The  facts  of  the  case  in  Armitage  v.  Fitzwilliam  are 
not  disclosed.  It  would  appear  that  the  absence  of  the 
defendant  was  merely  temporary,  as  service  was  ordered 
upon  his  managing  clerk  at  his  office,  as  well  as  upon  his 
solicitor. 

I agree  with  the  Master’s  conclusion  on  this  application. 


Smith  v.  Smith. 

A rresl. 

A defendant  having  contracted  a debt  in  the  United  States  of  America, 
his  ordinary  place  of  abode,  and  in  the  act  of  returning  there  after  a 
visit  to  his  parents  in  this  country,  cannot  be  arrested  on  a charge  of 
leaving  Ontario  with  intent  to  defraud  his  creditors. 

[April  10,  1883. — Hagarty,  O.  J.] 

An  application  to  set  aside  an  arrest. 

The  facts  appear  in  the  judgment. 

H.  J.  Scott,  for  the  defendant. 

C.  Millar , for  the  plaintiff. 

Hagarty,  C.  J. — The  facts  of  the  case,  as  I find  them  in 
the  affidavits,  are  thus  : 
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The  plaintiff  was  the  wife  of  David  L.  Smith.  She 
resides  in  Ontario.  She  and  her  husband  separated  four 
or  five  years  ago.  He  went  to  the  United  States  with  the 
only  child  of  the  marriage,  and  from  that  time  resided  in 
the  United  States,  she  continuing  in  Ontario.  He  died  last 
November  in  Michigan.  Last  autumn  he  sold  a farm  in 
Dakota  to  one  Lane,  and  it  is  alleged  that  the  defendant, 
his  brother,  also  in  the  United  States,  received  the  purchase 
money  in  his  behalf. 

The  plaintiff  took  out  letters  of  administration  to  her 
husband’s  estate  in  February  last. 

The  defendant  is  the  son  of  Mr.  John  Smith,  an  old 
resident  of  the  county  of  Bruce,  and,  as  appears  by  his 
own  affidavit  and  that  of  his  father,  went  five  years  ago  to 
reside  in  Dakota.  He  swears  that  he  owns  450  acres  of 
land  there  and  farms,  and  that  he  has  no  property  in 
Ontario.  He  is  an  unmarried  man,  and  came  last  December 
to  visit  his  parents,  intending  to  return  to  the  United 
States  in  this  month. 

The  plaintiff,  on  an  affidavit  that  he  was  indebted  to  her 
as  administratrix,  and  that  he  was  about  to  leave  Ontario 
with  intent  to  defraud,  &c.,  obtained  an  order  for  his  arrest 
from  my  learned  brother  Osier. 

The  other  facts,  as  above  stated,  appear  in  the  affidavit 
filed  on  this  application  for  his  discharge.  The  defendant 
swears  he  has  a good  defence  on  the  merits,  and  is  willing 
to  account  for  all  he  has  received. 

I am  authorized  by  my  brother  Osier  to  state  that  if  he 
had  had  before  him  the  facts  now  before  me  he  certainly 
would  not  have  ordered  the  arrest. 

I consider  this  the  case  of  a debt  contracted  in  the 
United  States  between  two  persons  both  resident  therein, 
and  it  is  sought  to  apply  our  law  of  arrest  to  the  defendant, 
who  is  merely  here  on  a visit, and  is  about  returning  to  his 
home  in  the  neighbouring  country,  where  his  property  is, 
and  where  he  incurred  this  liability  to  a person  also  resi- 
dent there. 

The  plaintiff  only  claims  as  the  legal  representative  of 
the  deceased  creditor. 
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I am  strongly  of  opinion  that  our  law  of  arrest  cannot 
be  resorted  to  in  this  case,  and  that  it  is  out  of  the  question 
to  hold  this  to  be  a case  of  a debtor  about  to  leave  Ontario 
with  intent  to  defraud  his  creditors. 

I cannot  put  this  plaintiff’s  rights  higher,  if  they  can  be 
put  so  high,  than  those  of  the  husband,  if  now  living.  If 
he  had  crossed  over  from  Michigan  to  Windsor  and  made 
an  affidavit  for  arrest,  as  his  administratrix  has  done,  I 
think  we  should  hold,  as  I do  now,  that  it  would  have  been 
an  abuse  of  the  process  of  the  Court. 

A man  returning  to  the  country  of  his  ordinary  abode, 
where  the  debt  was  contracted,  where  his  property  is,  and 
where  his  creditor  also  resided  at  his  death,  cannot,  I think, 
with  propriety  be  charged  with  leaving  Ontario  with  intent 
to  defraud  his  creditors. 

I refer  to  the  remarks  of  the  Judges  in  Lamond  v.  Eiffe , 
3 Q.  B.  910,  cited  by  Galt,  J.,  in  Clement  v.  Kirby,  7 P.  R. 
104;  also  to  the  judgment  in  Re  Gutierrez , L.  R.  11 
Ch.  D.  298. 

I think  the  defendant  must  be  discharged  from  custody, 
and  the  bail  bond  delivered  up  to  be  cancelled,  and  no 
further  proceedings  taken  on  the  capias.  I leave  the  writ 
for  the  protection  of  the  sheriff ; the  costs  of  this  applica- 
tion to  be  costs  in  the  cause  to  defendant  in  any  event,  and 
may  be  off-set  by  him,  if  necessary. 
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King  y.  Moyer. 

Taxation  of  Costs — Action  by  Solicitor — Fees  taxable  to  him  as  party 
plaintiff — A gency. 

The  plaintiff,  a solicitor,  obtained  a verdict  for  damages  and  costs  in  an 
action  for  libel,  in  which,  although  another  solicitor  appeared  as  acting 
for  him  in  all  the  pleadings  and  proceedings  in  the  suit,  he  actually 
did  the  work,  and  carried  on  the  suit  himself. 

Held , on  appeal  from  the  taxing  officer,  that  full  fees  and  disbursements 
except  “instructions,”  had  been  properly  allowed  to  him,  and  that  his 
acting  as  agent  for  the  solicitor  whose  name  appeared  in  the  proceedings 
as  his  solicitor  did  not  affect  his  right. 

[April  11,  1883. — Hagarty,  C.  J.] 

This  was  an  action  for  libel,  in  which  the  plaintiff,  John 
King,  a solicitor  residing  in  Berlin,  had  obtained  a verdict 
for  $50  damages  against  the  defendant,  P.  E.  W.  Moyer, 
publisher  of  the  Berlin  Daily  News.  Plaintiff’s  solicitor 
was  F.  G.  Allenby,  of  Galt,  defendant’s  solicitors  were 
Dorothy  & Clement,  of  Berlin.  On  the  taxation  of  the 
costs  of  the  action  before  the  local  registrar  at  Berlin,  it 
was  objected  by  defendant’s  solicitors  that  the  plaintiff  him- 
self had  done  all  the  work  and  performed  all  the  services, 
except  those  of  counsel  at  the  trial : that  Mr.  Allenby  was 
merely  the  nominal  solicitor;  that  the  plaintiff  was  not  liable 
to  Mr.  Allenby  in  any  way:  and  that  the  only  costs  which 
could  be  taxed  against  defendant  were  the  actual  disburse- 
ments in  the  suit. 

Affidavits  were  filed  in  support  of  defendant’s  conten- 
tion, which  was  overruled  by  the  local  registrar,  who 
taxed  to  plaintiff  both  fees  and  disbursements,  including 
“ instructions.” 

On  the  revision  of  the  plaintiff’s  bill  before  Mr.  Clarke,  one 
of  the  taxing  officers  at  Toronto,  the  same  objections  were 
renewed,  and  affidavits  by  plaintiff  and  his  solicitor  were 
filed  in  reply.  These  shewed  that  the  plaintiff'  had  retained 
M r.  Allenby  in  the  regular  way ; that  all  the  other  solicitors 
in  Berlin  had,  at  one  time  or  another,  acted  for  defendant 
in  several  previous  actions  for  libel  brought  by  the  plaintiff 
against  him,  and  that  for  this  reason,  and  because  the  plaintiff 
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and  Mr.  Allenby  were  old  personal  and  professional  friends 
plaintiff  had  preferred  Mr.  Allenby;  and  that  there  was  no 
agreement  or  understanding  that  the  ordinary  relations^ 
between  solicitor  and  client  as  to  liability  for  fees,  &c.} 
should  not  exist.  Both  stated  that  such  liability  did  in 
fact  exist,  and  that  the  taxed  costs  were  to  be  paid  to  the 
plaintiff’s  solicitor.  It  also  appeared  in  the  affidavits  that 
the  [plaintiff  had  for  some  years  acted  as  agent  for  Mr.  Allenby 
at  Berlin ; had  held  briefs  for  him  there  repeatedly,  and 
had  been  his  solicitor  in  actions  in  which  Mr.  Allenby  was 
a party.  Mr.  Allenby  stated  in  his  affidavit  that  as  in  the 
present  action  the  plaintiff  was  more  familiar  with  the  facts 
and  with  the  pleadings  in  actions  for  libel,  and  as  it  was 
more  convenient  and  less  expensive  for  both  parties  to  the 
suit,  he  had  left  the  professional  work  to  the  plaintiff  himself  • 
It  appeared  also  that  after  the  writ  was  issued  and  served, 
and  up  to  the  time  of  the  trial,  the  plaintiff’s  solicitor  was 
prevented  by  illness  from  attending  to  his  professional 
business. 

Mr.  Clarke,  after  considering  the  facts  and  the  authorities 
to  which  he  was  referred  on  the  occasion,  overruled  defen- 
dant’s objections,  but  taxed  off  “ instructions  ” for  suit  and 
for  brief,  which  had  been  allowed  by  the  local  registrar. 

Defendant  appealed  from  this  decision,  on  the  grounds 
.above  mentioned,  and  on  the  further  ground  that,  as  it 
appeared  from  the  affidavits  filed  on  the  plaintiff’s  behalf  that 
the  plaintiff*  had  acted  for  Mr.  Allenby,  and  the  action  had 
been  carried  on  between  them  on  agency  terms,  the  plaintiff 
in  any  event,  could  only  be  entitled  to  tax  agency  fees. 

Clement , for  the  appeal.  The  question  to  be  determined 
is  a question  of  law  altogether.  The  material  facts  are  not 
disputed.  It  is  laid  down  by  authority  that  costs  are  given 
as  an  indemnity  or  reimbursement  to  a party  in  any  suit, 
and  that  unless  the  client  is  really  liable  to  the  solicitor 
for  the  latter’s  fees,  these  can  not  be  taxed  against  the 
opposite  party.  In  the  present  case  the  client  did  the 
work  himself,  and  cannot  be  liable  to  the  solicitor.  The 
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latter  cannot  maintain  a successful  action  against  the 
former  for  the  fees  and  services,  as  the  client  would  have 
a set-off  for  the  whole  work  done.  There  is  also  authority 
to  shew  that  unless  an  attorney,  who  is  a successful  party 
plaintiff  in  a suit,  sues  as  an  attorney  and  claims  his 
privileges  as  such,  he  is  not  entitled  to  any  fees  in  tho 
action.  This  was  not  done  in  the  present  case.  The  fact 
of  plaintiff’s  agency  for  the  solicitor  plainly  appears  in  the 
affidavits,  and  in  any  event  agency  fees  alone  can  be  taxed  . 
Beardsley  v.  Clench,  Tay.  Rep.  309 ; Smith  & Crooks,  vr 
Graham,  2 CJ  C.  R.  268;  Jarvis  v.  G.  W.  R 8 C.  P.  280;, 
Humphreys  v.  Harvey,  1 Bing.  N.  C.  62 ; Stevenson  v. 
Kingston,  31  C.  P.  333 ; Hockley  v.  Bantock,  2 Myl.  & K. 
439 ; Prebble  v.  Boghurst,  1 Russ.  v.  My.  7 44 ; Coates  v. 
Hawkyard,  1 Russ.  & My.  746;  Sumner  v.  Ridgway,  1 
Russ.  & My.  748. 

Aylesworth,  contra.  The  present  is  a different  case 
from  any  referred  to  by  counsel  for  defendant,  and  the 
authorities  relied  on  by  him  do  not  apply  here.  Stevenson 
v.  The  Corporation  of  Kingston  is  in  no  respect  a parallel 
case.  The  rule  is,  that  any  person,  not  a solicitor,  who 
appears  in  person  and  carries  on  his  own  action  is  only 
entitled  to  disbursements.  It  is  different  with  an  attor. 
ney  or  solicitor,  who  can  appear  in  person  and  carry  on 
his  own  suit,  and,  if  successful,  tax  all  the  ordinary  solici- 
tor’s fees  and  disbursements  except  “instructions.”  His 
appearing,  therefore,  and  carrying  on  the  suit  by  another 
solicitor,  cannot  affect  his  right  to  fees.  The  principle  of 
the  client’s  liability  to  his  solicitor  cannot  apply  in  a 
case  like  this,  in  which  the  client  is  himself  a solicitor 
In  such  a case,  the  client  is  entitled  to  fees  whether 
he  has  a solicitor  employed  or  not.  There  is  no 

authority  to  shew  that  a solicitor  carrying  on  a suit  in  the 
name  of  another  solicitor  is  not  entitled  to  fees ; in  fact,. 
Jervis  v.  Dewes,  4 Dowl.  P.  C.  764,  is  an  authority 
exactly  in  point,  and  is  expressly  the  other  way.  As  to 
the  privileges  of  an  attorney  : plaintiff  is  named  in  the 
pleadings  as  an  attorney,  and  has  sued  and  recovered  a 
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verdict  for  wrongs  done  him  as  a professional  man.  We 
have  nothing  to  do  with  the  business  arrangements  between 
the  plaintiff  and  his  solicitor  in  the  present  case.  They  both 
declare  that  the  ordinary  relations  between  solicitor  and 
client,  as  to  liability,  exist : but  whether  this  is  so  or 
not,  the  work  has  been  dene  and  ought  to  be  paid  for. 
Mr.  King  cannot  be  compelled,  if  he  is  sued  by  Mr. 
Allenby,  as  it  has  been  assumed  he  can,  to  set  off  any 
claim  for  work  done  by  him  in  the  suit ; and  the  Court 
cannot  take  judicial  notice  of  the  practice  in  agency  matters; 
Marshall  on  Costs,  237 ; Cordery’s  Law  of  Solicitors,  120  : 
Archbold’s  Practice,  13th  ed.,by  Prentice,  p.  81,  sec.  5,  and 
cases  mentioned  there:  Jervis  v.  Dewes,  4 Dowl.  P C.  764. 

Hagarty,  C.  J. — I think  I must  dismiss  this  appeal. 
The  justice  of  the  case  is  certainly  on  the  side  of  the  plain- 
tiff, who  has  done  the  work  and  ought  to  be  paid  for  it,  as 
he  would,  without  doubt,  if  he  had  had  no  solicitor  at  all 
in  the  action.  The  law  and  authority  seem  to  be  on  his 
side  also.  If  Jervis  v.  Devjes,  is  right,  and  it  seems  to  be  a 
parallel  case,  defendant’s  contention  in  the  present  appeal 
is  wrong.  I do  not  see  that  I can  consider  the  question  of 
agency  services.  Questions  like  some  of  those  raised  here 
are  important  in  many  ways,  and  decisions  affecting  them 
would  have  more  weight  if  given  by  the  full  Court  instead 
of  by  myself  or  any  other  Judge  sitting  in  chambers.  The 
plaintiff’s  costs  of  this  application  may  be  fixed  at  $5. 
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Kitching  v.  Hicks  et  al. 

Creditor — Assignee — Adding  third  parties  defendants — Rule  103  0.  J.  A. 

The  defendant  Clarkson,  as  assignee  of  the  defendant  Hicks  for  the  benefit 
of  creditors,  had  taken  possession  of  the  goods  in  question,  on  which  the 
plaintiff  claimed  a lien  under  an  unregistered  agreement  in  the  nature 
of  a chattel  mortgage. 

On  motion  of  certain  creditors  they  were  made  parties  to  the  action  under 
Rule  103  0.  J.  A.,  on  the  ground  that  they  had  a substantial  interest  in 
the  subject  matter  of  the  action. 

[April  12,  1883. — Mr.  Winchester .] 

A motion  to  add  parties  defendants,  under  Rule  103, 
O.  J.  A. 

The  facts  appear  in  the  judgment. 

Akers , for  the  third  parties  moving. 

Hoyles,  for  the  plaintiff,  contra. 

Mr.  Winchester  in  Chambers. — The  plaintiff  claims  a 
lien  on  certain  goods  and  chattels  of  the  defendant  Hicks, 
under  an  unregistered  agreement,  in  the  nature  of  a chattel 
mortgage.  The  defendant  Clarkson  has  taken  possession 
of  these  goods  as  assignee  of  the  defendant  Hicks,  for  the 
benefit  of  his  creditors. 

Upon  a motion  for  an  injunction  it  was  contended  by 
counsel  for  the  plaintiff  that  the  defendant  Clarkson  had 
no  locus  standi  to  dispute  the  plaintiff' ’s  mortgage,  which 
was  valid  between  the  parties,  and  could  not  be  disputed 
by  the  assignee,  who  was  not  a purchaser  for  value.  That 
point  was  not  decided  on  the  injunction  application,  and  the 
application  is  now  made  before  me  on  behalf  of  the  defen- 
dant Clarkson,  and  Houston,  Foster  &"  Co.,  creditors  of 
defendant  Hicks,  for  an  order  adding  Houston  & Co.  as 
parties  defendants  to  this  action.  In  support  of  the 
application  Mr.  Akers  relies  upon  Rule  103  O.  J.  A., 
which  states  that : “ The  Court  or  Judge  may  at  any  stage 
of  the  proceedings,  * * order  that  the  name  of  any 

party  * * whether  plaintiff  or  defendant,  who  ought 

to  have  been  joined,  or  whose  presence  before  the  Court 
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may  be  necessary  in  order  to  enable  the  Court  effectually 
and  completely  to  adjudicate  upon  and  settle  all  the  ques- 
tions involved  in  the  action,  be  added,”  and  cited  Wilson 
v.  Church , L.  R.  9 Chy.  D.  559. 

Mr.  Hoyles  opposes  the  application  on  the  following- 
grounds,  amongst  others,  that  it  is  not  necessary  for  the 
effectual  and  complete  adjudication  upon  or  settlement  of  the 
questions  involved  in  this  action  that  they  should  be  added 
as  defendants : that  adding  them  will  embarrass  the  plain- 
tiff in  his  action : that  his  doing  so  would  make  the  plain- 
tiff a plaintiff  against  a defendant  against  whom  he  does  not 
desire  to  be  plaintiff,  without  his  consent ; and  cites  in  sup- 
port of  his  contention  Harry  v.  Davey , L.  R.  2 Chy  D. 
721,  and  Norris  v.  Beazley , L.  R.  2 C.  P.  D.  80. 

I think  the  points  to  be  decided  upon  this  application 
are  these : Have  the  proposed  defendants  any  interest  in 
the  subject  matter,  and  if  so,  is  it  proper  that  they  should 
be  enabled  to  represent  that  interest,  and  is  their  presence 
necessary  in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  action  ? 

I consider  they  have  a substantial  interest  in  the  subject 
matter  of  the  action.  The  defendant  Clarkson  is  assignee 

o 

for  the  benefit  of  them  and  all  other  creditors  of  the 
defendant  Hicks,  of  the  goods  in  question  ; but  they  say 
in  fact,  that  although  he  is  trustee  for  them  he  does  not 
represent  them  fully  in  this  action,  and  they  seek  to  be 
added  in  order  that  their  interests  may  be  protected.  I 
think  their  request  is  reasonable,  and  the  justice  of  the 
case  demands  a compliance  with  it. 

In  Norris  v.  Beazley,  L.  R.  2 Chy,  D.,  at  p.  84,  Mr. 
Justice  Denman,  referring  to  the  English  rule  similar  to 
the  one  under  consideration,  says  : “ I am  not  prepared 
to  say  that  that  rule  is  to  be  confined  to  cases  in  which, 
the  plaintiff  having  made  a particular  claim  and  stated  a 
particular  cause  of  action,  the  person  sought  to  be  intro- 
duced is  a person  who  is  affected  by,  and  who  ought  to  be 
included  in,  that  claim.  I think  there  may  be  cases  where, 


520 


ONTARIO  PRACTICE  REPORTS. 


though  a person  is  not  within  the  scope  of  the  plaintiff’s 
attack  in  the  first  instance,  he  ought  to  be  introduced  as  a 
defendant  to  enable  the  Court  to  settle  all  the  questions 
involved  in  the  action.”  And  Mr.  Justice  Grove,  in  the 
same  case  states : “The  view  I take  of  the  loth  rule  of 
Order  XVI.  is  that  its  main  object  was  to  enable  either 
a plaintiff  or  a defendant  to  be  struck  out  or  added  when 
in  the  course  of  an  action  it  appears  that  this  is  necessary, 
in  order  to  do  justice  and  settle  all  the  questions  involved 
in  the  action.” 

It  was  however  decided  in  that  case,  as  also  in  the  case 
of  Harvey  v.  Davey , L.  R.  2 Chy.  Div.  721,  that  it  was  clear 
upon  the  facts  of  the  case  that  there  was  no  question  which 
could  not  be  affectually  and  completely  decided  without 
the  presence  of  any  of  the  proposed  parties. 

In  the  case,  however,  of  Wilson  v.  Church,  L.  R.  9 Chy. 
D.  552,  relied  upon  by  Mr.  Akers,  it  was  held  otherwise 
by  Sir  George  Jessell,  Master  of  the  Rolls.  There  the  plain- 
tiffs, or  some  of  them,  claimed  to  represent  the  holders  of  the 
bonds  of  the  Bolivian  loan.  They  alleged  that  they  repre- 
sented them  all,  and  that  it  was  for  their  benefit  that  a cer- 
tain arrangement  should  be  carried  out.  Mr.  Nash,  (the 
party  seeking  to  be  added  a defendant,)  stated  that  he  was 
the  holder  of  a very  large  number  of  these  bonds,  and  that 
he  took  an  opposite  view  to  that  of  the  plaintiffs,  and  that 
they  had  no  right  to  represent  him,  and  that  he  did  not 
wish  to  be  represented  by  them  ; and  that  being  so,  applied 
to  be  made  a party  defendant.  The  Master  of  the  Rolls 
held  that  he  not  only  had  an  interest,  but  a substantial 
interest,  and  ordered  him  to  be  made  a party  defendant. 

Now  I cannot  see  how  it  is  possible  to  contend  that 
Houston  & Co.,  have  no  interest  in  this  action.  I think  it  is 
clear  that  they  have.  Especially  so  are  they  if  the  law  is, 
as  was  contended  for  by  the  learned  counsel  for  the  plain- 
tiff, on  the  argument  for  an  injunction  in  this  case,  reported 
in  19  C.  L.  J.  59.  They  can  bring  an  action  against  the 
plaintiff  to  set  aside  the  conveyance  in  question,  even  if  the 
plaintiff  should  prove  to  be  successful  therein.  If  that  be 
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the  case,  is  it  not  the  intention  of  the  Judicature  Act  to  pre- 
vent such  litigation  where  the  same  result  can  be  accom- 
plished in  one  action  ? I think  it  is  clearly  so.  The  order 
will  therefore  go,  making  Houston,  Forster  & Go.  parties 
defendants,  representing  themselves  and  all  other  creditors 
of  the  defendant  Hicks,  and  that  they  and  the  defendant 
Clarkson  file  and  serve  their  statement  of  defence  within 
eight  days. 


Re  Young. 

l 

Conveyance — Operative  Words — Statute  of  Uses, 

A husband  and  wife  were  the  parties  of  the  third  part  in  a conveyance, 
whereby  the  wife’s  father,  did  “ grant  unto  the  said  party  of  the  third 
part  7ns  heirs  and  assigns  forever,”  &c habendum  “unto  the  said 
party  of  the  third  part,  his  heirs  and  assigns,  to  and  for  his  and  their 
sole  and  only  use  forever.” 

Held , that  by  the  operation  of  the  Statute  of  Uses,  the  husband  took  an 
estate  in  fee  simple. 


[May  2,  1883.— Boyd,  C.] 

This  was  an  application  under  the  Vendor’s  and  Pur- 
chaser’s Act,  R.  S.  O.  ch.  to  obtain  the  opinion  of  the  Court 
as  to  whether  any,  and  if  any,  what  estate  passed,  and  to 
whom,  under  a deed  dated  15th  February,  1865,  and  made 
between  Edward  Musson  of  the  first  part,  Ann  Musson  his 
wife  of  the  second  part,  and  Alexander  Gemmell  and  Jane 
Isabella  Gemmell  wife  of  the  said  Alexander  Gemmell, of  the 
third  part,  whereby  “in  consideration  of  the  love  and  affec- 
tion which  he  hath  and  beareth  to  the  said  parties  of  the  third 
part,  and  also  in  further  consideration  of  the  sum  of  five 
shillings  now  paid  by  the  said  party  of  the  third  part  the 
receipt,”  &c..  “ he  the  said  party  of  the  first  part  doth  grant 
unto  the  said  party  of  the  third  part,  his  heirs  and  assigns 
forever,  all  and  singular,”  &c.  “ To  have  and  to  hold  unto 

the  said  party  of  the  third  part,  his  heirs  and  assigns,  to 
and  for  his  and  their  sole  and  only  use  forever.” 

66 — YOL.  IX.  O.P.R. 
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Kent,  for  the  vendor.  The  conveyance  is  sufficient  to  con- 
vey the  title  either  to  the  husband  and  wife  together,  or 
to  the  husband  alone. 

G.  C.  McCaul,  for  the  purchaser.  The  conveyance  is  void 
for  uncertainty,  the  consideration  proceeding  from  the  two 
and  the  granting  being  apparently  to  one. 

Boyd,  C. — The  conveyance  in  question  is  made  by  the 
father  (who  is  grantor)  in  consideration  of  the  love  and 
affection  which  he  hath  to  the  parties  of  the  third  part  (i.  e.. 
as  expressed,  Alexander  Gemmell  of  Toronto,  gentleman, 
and  Jane  Gemmell,  wife  of  the  said  A.  G.,)  who  are  his 
daughter  and  her  husband;  and  by  ,its  terms  grants  the 
land  “ unto  the  party  of  the  third  part  his  heirs  and  assigns, 

‘ habendum  ’ to  hold  unto  the  said  party  of  the  third  part, 
his  heirs  and  assigns,  to  and  for  his  and  their  sole  and 
only  use  forever.” 

The  question  raised  is,  whether  this  is  not  void  for 
ambiguity.  I think  not.  The  intention  is  plain  to  convey 
the  fee,  and  the  effect  of  the  instrument  is.  by  the  operation 
of  the  Statute  of  Uses,  in  my  judgment,  to  vest  it  in  the 
husband  in  fee  simple.  When  the  intention  of  the  party 
is  not  clear  and  plain,  but  in  equilibrio,  the  words  are  to 
be  expounded  after  the  most  proper  and  natural  construc- 
tion: per  Bridgman,  C.  J.,  Carter  109.  The  grantor,  according 
to  the  Common  Law  notion  deals  with  husband  and  wife 
as  one  person,  and  that  one  the  husband  : Black  v.  Andrew 
2 Yes.  120. 

The  only  ambiguity  is  as  to  the  party  to  take, and  not  as  to 
the  estate  intended  to  be  conveyed.  Another  feasible  con- 
struction, equally  effective,  if  adopted,  to  carry  the  fee,  may 
be  to  regard  the  limitation  as  an  estate  for  life  by  entireties 
to  husband  and  wife,  as  being  the  joint  party  of  the  third 
part,  with  remainder  in  fee  to  the  heirs  of  the  husband. 

As  both  husband  and  wife  are  living  and  unite  in  a con- 
veyance to  the  purchaser,  in  which  the  wife  also  bars  her 
dower,  I have  no  doubt  as  to  the  title  being  perfectly  con- 
veyed. 
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Arkell  et  al.  v.  Geiger. 

Interpleader — Costs. 

Where  execution  issued  out  of  the  High  Court  of  Justice,  C.  P.  D.,  and 
the  sheriff  under  R.  S.  0.  ch.  54  sec.  10,  obtained  an  interpleader  order, 
under  which  an  issue  between  the  parties  was  directed  to  be  tried  in 
the  County  Court,  under  44  Vic.  'C.  7.  O. 

Held , that  the  sheriff  was  entitled  to  his  costs  under  the  interpleader 
order  to  be  taxed  on  the  scale  of  the  Court  out  of  which  the  process 
under  which  he  seized  the  goods  issued 
Semble , that  the  parties  to  the  issue  should  also  have  their  costs  prior  to 
f the  order  directing  the  issue  on  the  Superior  Court  Scale. 

Beaty  v.  Bryce , 9 P.  R.  320  explained, 

[June  19,  1883. — Cameron , J.] 

This  was  an  application,  on  notice  of  motion,  to  review 
the  taxation  of  the  sheriff’s  costs  under  an  interpleader 
order. 

The  facts  appear  in  the  judgment. 

Clement , for  the  sheriff. 

J.  B.  Clarke , for  the  execution  creditor. 

Aylesworth,  for  the  claimant. 

Cameron,  J. — The  writ  of  execution  was  issued  in  the 
Common  Pleas  Division.  The  sheriff  obtained  an  inter- 
pleader order  under  which  an  issue  between  the  parties  was 
directed  to  be  tried  in  the  County  Court,  the  property 
claimed  being  of  a value  within  the  jurisdiction  of  that 
Court  under  44  Vic.  ch.  7 0. 

The  taxing  officer  only  allowed  the  sheriff  his  costs  upon 
the  County  Court  scale,  being  under  the  impression  that 
the  decision  of  the  learned  chancellor  in  Beaty  v.  Bryce,  9 
P.  R 320,  was  against  the  sheriff’s  right  to  Superior  Court 
costs. 

I think  in  coming  to  this  conclusion  the  taxing  officer 
was  in  error,  and  that  a sheriff  is  entitled  to  his  costs  to  be 
taxed  on  the  scale  of  the  Court  out  of  which  the  process  on 
which  he  seizes  goods  issues.  As  I understand  the  decision  in 
Beaty  v.  Bryce,  it  determines  only,  that  where  an  inter- 
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pleader  issue  has  been  directed  by  the  Chancery  Division, 
the  value  of  the  subject  of  such  interpleader  being  an 
amount  within  the  jurisdiction  of  the  County  Courts,  the 
fact  of  the  issue  being  tried  in  the  Court  of  Chancery  does 
not  entitle  the  successful  party  to  costs  on  the  Superior 
Court  scale;  and  that  all  interpleader  issues  where  the 
amount  involved  is  $400  or  less  should  be  directed  to  be 
tried  in  the  County  Court  under  ch.  7 of  44  Vic.  0.  It  is 
not  necessary  for  me  to  express  any  opinion  by  way  of 
assent  to  or  dissent  from  the  first  branch  of  the  decision. 

It  is  sufficient  to  say  it  does  not  touch  the  sheriff’s  right 
to  the  higher  scale  of  costs  in  this  case.  His  application 
was  made  under  sec.  10,  of  ch.  54  It.  S.  0.  That  section 
requires  the  sheriff  in  a case  like  the  present  to  apply  to 
the  Court  from  which  the  writ  or  proceeding  under  which 
he  acts  issued,  or  to  any  Judge  having  jurisdiction  in  the 
case.  He  could  not  have  gone  to  the  County  Court  for 
relief  under  this  provision.  He  had  to  go  to  the  Court 
from  which  the  process  issued,  or  to  some  Judge  who  had 
in  respect  of  that  matter,  jurisdiction  in  that  Court,  and 
his  right  to  costs  would  seem  in  reason  to  be  determined 
by  the  necessity  of  the  case.  The  same  clause  provides? 
that  in  case  the  claimant  abandons  his  claim,  the  Court  or 
Judge  may  require  him  to  pay  the  sheriff’s  costs  of  the 
application,  and  in  case  of  an  issue  being  directed,  may 
order  either  or  both  of  the  parties  to  give  security  for  the 
costs  of  the  sheriff  relating  to  such  proceedings.  Now  apart 
from  44  Vic.  ch.  7 0.,  I suppose  no  one  would  contend  that 
the  costs  here  mentioned  are  not  the  costs  the  sheriff  is 
put  to  in  the  Court  that  he  is  compelled  to  resort  to,  and 
the  costs  that  he  is  put  to  in  that  Court,  without  legislative 
direction  to  the  contrary,  must  be  the  costs  allowed  in  that 
Court  for  the  proceedings  he  has  properly  taken. 

We  are  now  to  import  into  ch.  54  R.  S.  0.,  the  provisions 
contained  in  44Vic.  ch.  7 0.  By  sec.  1 of  this  Act  it  is  enacted : 
When  the  amount  claimed  under  or  by  virtue  of  an  execution, 
* * issued  out  of  one  of  the  Superior  Courts  of  law,  does 

not  exceed  the  sum  of  $400,  exclusive  of  interest  and 
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sheriffs  or  other  officer’s  costs,  or  when  the  goods  seized  are 
not  in  the  opinion  of  the  Judge,  or  other  persons  making 
the  order,  of  the  value  of  more  than  $400,  the  order 
directing  an  issue  to  be  tried  may  direct  that  the  issue  shall 
he  drawn  up  and  tried  in  the  County  Court  of  the  County 
in  which  the  issue  would,  under  the  provisions  of  sec.  22 
of  the  Interpleader  Act,  (R.  S.  O.  ch.  54)  be  tried,  and 
in  such  case  the  issue  shall  be  drawn  up  and  tried  in  the 
County  Court,  and  all  subsequent  proceedings  therein,  up 
to  and  inclusive  of  judgment  and  execution,  shall  be  had 
and  taken  in  the  County  Court,  which  shall  have  jurisdiction 
in  the  premises,  as  fully  as  though  the  writ  of  execution 
had  issued  out  of  a County  Court.”  This  section  clearly 
gives  no  jurisdiction  to  the  County  Court  till  after  an  order 
has  been  made  directing  the  issue  to  be  tried  in  such  Court, 
and  in  no  manner  deals  with  the  question  of  costs.  Then 
sec.  3 would  seem  unequivocally  to  show  that  the  pro- 
ceedings to  which  the  County  Court  scale  of  costs  shall  be 
applicable,  are  only  those  taken  in  the  County  Court.  The 
language  is  as  follows : “ In  respect  of  all  such  proceedings 
as  shall  under  the  first  section  of  this  Act  be  had  in  the 
County  Court,  the  costs  and  disbursements  shall  be  taxed 
upon  the  County  Court  scale.”  Sec.  2 has  no  bearing  upon 
the  question.  It  merely  empowers  a County  Court  Judge 
who  has  tried  an  issue  directed  to  be  tried  in  the  County 
Court,  to  deal  with  the  question  of  costs  in  the  same  man- 
ner as  the  Judge  or  person  making  the  original  order  may 
deal  therewith. 

I think,  therefore,  the  appeal  from  the  taxing  officer 
must  be  allowed,  with  costs,  and  the  sheriff  be  taxed 
his  costs  upon  the  Superior  Court  scale.  It  is  not  neces- 
sary for  me  to  express  any  opinion  in  this  case  as  to  the 
scale  cf  costs  on  which  the  parties’  costs  should  be  taxed 
prior  to  the  order  directing  the  issue,  but  I may  say  I have 
no  doubt  in  this-  respect  they  are  in  the  same  position  as 
the  sheriff.  It  is  not  the  absolute  right  of  a claimant  or 
execution  creditor  to  have  the  issue  tried  in  the  County 
Court,  where  the  amount  of  execution  or  value  of  the  goods 
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is  under  $400 ; that  would  seem  to  be  a matter  in  the  dis- 
cretion of  the  Judge  or  person  making  the  order,  the 
language  of  the  said  section  not  being  imperative  but 
permissive  as  to  this.  If  I may  venture  a conjecture  as 
to  the  intention  of  the  legislature  in  passing  44  Vic.  ch. 
7,  it  was  not  absolutely  to  cast  upon  County  Courts  the 
duty  of  trying  all  interpleader  issues  where  the  amount 
involved  was  not  more  than  $400,  but  to  empower  the 
Superior  Court  Judges  or  person  authorized  to  direct 
intepleader  issues,  where  the  execution  issued  out  of  a 
Superior  Court,  in  their  discretion  to  impose  the  duty  upon 
them,  in  view  of  the  diminished  business  of  those  Courts  by 
reason  of  the  increase  of  jurisdiction  of  the  Division  Courts. 


Thompson  v.  Thompson. 

Interim  Alimony — Time. 

A writ  was  issued  in  an  alimony  suit  on  27th  December,  1882,  and  served 
on  the  4th  January,  1883.  The  statement  of  claim  was  filed  11th 
April  1883,  and  a sittings  of  the  Court  held  on  2nd  April,  1883. 

On  the  application  of  the  plaintiff  on  the  15th  May,  1883,  to  the  Master 
in  Chambers,  interim  alimony  was  allowed  her  from  the  1st  May, 
1883,  her  delay  in  proceeding  not  being  satisfactorily  accounted  for. 
On  appeal,  Boyd,  C.,  upheld  the  Master’s  order. 

[June,  18,  1883. — Boyd,  C.] 

This  was  an  application  for  interim  alimony.  The  writ 
was  issued  on  the  27th  of  December,  1882,  served  on  the 
4th  January,  1883,  appearance  was  entered  on  the  11th  of 
January,  1883,  statement  of  claim  filed  on  the  11th  of 
April,  1883,  and  notice  of  motion  for  interim  alimony 
served  on  the  15th  of  May,  1883. 

The  Cobourg  sittings,  Chancery  Division,  were  on  the 
2nd  of  April,  1883.  On  the  application  before  the  Master 
in  Chambers  he  allowed  interim  alimony  to  run  from  the 
1 st  of  May  only.  The  plaintiff  appealed  from  this  limita- 
tion of  time. 
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H.  Cassels,  for  the  appeal.  Alimony  should  be  allowed 
from  service  of  the  writ.  The  delay  is  fully  accounted  for. 
It  is  shewn  that  the  plaintiff  is  a cripple ; and  that  the 
state  of  the  roads  were  such  as  to  prevent  her  getting  in 
from  her  home,  which  is  thirty  miles  from  Cobourg,  to  see 
her  solicitor  there  during  the  winter.  The  solicitor’s 
affidavit  establishes  this.  It  was  a matter  of  considerable 
difficulty  preparing  for  trial.  The  defendant  procured 
further  time  to  put  in  his  statement  of  defence,  and  also 
got  an  order  requiring  the  plaintiff  to  furnish  particulars. 
On  the  31st  of  March,  1883,  the  defendant  made  a tender 
to  the  plaintiff  of  the  sum  of  $50,  under  an  award  made 
between  them  before  the  commencement  of  the  action. 
This  shows  that  he  admits  her  right  to  alimony  before  the 
time  fixed  by  the  Master.  Cotton  v.  Rodgers,  7 P.  It.  423, 
shows  that  delay,  where  it  does  not  contravene  the  orders 
of  Court,  is  not  to  be  counted  against  the  party.  See  also 
Devlin  v.  Devlin,  3 Chy.  Chas.  It.  4.91. 

Hoyles,  for  defendant.  The  solicitor’s  affidavit  only 
explains  the  delay  in  January  and  February  and  makes 
no  mention  of  March,  during  which  there  was  ample  time 
to  prepare  for  the  hearing  on  the  2nd  of  April.  It  is 
incredible  that  the  roads  should  have  been  so  impassable 
during  the  two  months  of  January  and  February,  as  to 
prevent  communication  between  the  plaintiff  and  her 
solicitor : Howe  v.  Howe,  3 Chy  . Chas.  It.  494,  shows  that 
interim  alimony  is  only  granted  from  the  service  of  the 
writ  where  there  has  been  diligence  in  the  conduct  of  the 
suit.  Here  the  statement  of  claim  was  filed  on  the  last  day 
allowed  by  the  rules  ; had  it  been  filed  in  proper  time  the 
cause  might  have  been  disposed  of  at  the  Cobourg  sittings. 
Although  the  default  may  not  be  such  as  to  entitle  the 
defendant  to  procure  a dismissal  of  the  action  for  want  of 
prosecution,  as  is  shown  by  Cotton  v.  Rogers,  still  it  is 
sufficient  to  prevent  an  application  for  interim  alimony 
succeeding.  See  also  Browne  on  Divorce,  132,  2nd  ed 
159-60,  3rd  ed. 
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Boyd,  C.,  dismissed  the  appeal,  holding  that  these 
matters  are  always  very  much  in  the  discretion  of  the 
Court.  Howe  v.  Howe,  3 Chy.  Chas.  R.  494,  shows  that 
alimony  only  runs  from  the  service  of  the  writ  where  no 
delay  has  taken  place.  This  does  not  mean  that  the  plain- 
tiff should  take  the  full  time  allowed  by  the  rules  of  Court, 
but  should  be  diligent  in  the  conduct  of  the  suit,  and  expedite 
it  as  much  as  possible.  Here  there  is  no  sufficient  excuse 
given  for  the  delay ; and,  therefore,  the  order  appealed 
from  is  correct,  and  must  be  affirmed.  No  costs  to  the 
plaintiff  in  any  event  of  the  cause. 


Exchange  Bank  v.  Newell,  et  al. 

Taxation — Local  Master — Appeal — Notice — Rules  J/,07-449 — G.  0.  6^2. 

Held , that  the  notice  of  appeal  from  a certificate  of  taxation  of  a solicitor’s 
bill  of  costs  by  the  local  Master  at  St.  Thomas,  must  be  seven  days,  as 
required  by  G.  O.  642. 

Such  a case  is  not  within  Rule  449  0.  J.  A. 

[June  25,  1883. — Proudfoot,  J.] 

This  was  an  appeal  by  two  of  the  defendants  from  the 
certificate  of  taxation  of  the  local  Master  at  St.  Thomas, 
upon  a taxation  at  their  instance  of  the  costs  of  their  own 
solicitors. 

T.  Caswell,  for  the  appeal. 

Hoyles,  for  the  solicitors.  The  notice  is  not  sufficient,  as 
only  two  clear  days’  notice  of  motion  has  been  given.  This 
is  not  sufficient  in  the  case^of  an  appeal  from  a Masters 
report ; see  G.  O.  642,  which  is  made  applicable  to  all 
divisions  of  the  High  Court  by  Rule  3 0.  J.  A.  It  is 
clear  that  the  certificate  of  the  Master  on  a solicitor  and 
client  taxation  is  precisely  the’same  as  a report : Re  Ponton, 
15  Grant  355. 
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Caswell , contra.  Under  rule  407  two  clear  days  notice 
of  motion  is  all  that  is  necessary.  This  appeal  is  taken 
under  the  provisions  of  rule  449,  and  is  not  one  coming 
under  G.  O.  642.  The  practice  in  the  Common  Law  Divi- 
sions in  such  cases  is  uniformly  to  move  upon  two  days' 
notice. 

Hoyles,  in  reply.  Rule  449  O.  J.  A.  only  applies  to 
appeals  from  the  taxing  officer  at  Toronto ; see  Crowe  v. 
Steeper,  2 C.  L.  T.  88.  The  practice  in  the  Common  Law 
Divisions  cannot  override  the  express  words  of  order  642  ; 
at  any  rate,  this  is  set  down  as  an  appeal  under  order 
642,  and  not  as  a motion  under  rule  449. 

Proudfoot,  J.,  dismissed  the  appeal,  with  costs,  holding 
that  G.  O.  642  applied  to  such  cases,  and  that  sufficient 
notice  of  appeal  had  not  been  given. 


Christie  v.  Conway  et  al. 

Interpleader — Costs — Appeal — R.  S.  O.  ch.  39 — Rule  J/,20  0.  J.  A. 

Under  an  execution  issued  from  the  Queen’s  Bench  Division,  a sheriff 
seized  certain  goods  some  of  which,  valued  at  $110,  were  claimed  bj 
the  plaintiff.  The  Master  in  Chambers  on  the  application  of  the 
sheriff,  directed  an  interpleader  issue  in  the  Queen’s  Bench  Division, 
reserving  the  question  of  costs,  which  he  subsequently  directed  to  be 
laxed  on  the  County  Court,  scale  following  Beaty  v.  Bryce,  9 
P.  R.  323.  ‘ 

Held,  (1.)  That  the  Master’s  discretion,  exercised  under  the  jurisdiction 
derived  from,  see  29  R.  S.  0.  ch.  39,  and  Rule  420  0.  J.  A.,  is  open 
io  review  by  an  appeal  to  a judge  in  Chambers,  under  Rule  427  O.J.A. 
(2.)  That  the  scale  of  costs  after  the  issue  on  an  interpleader,  must  be 
determined  by  the  scale  applicable  to  the  forum  in  which  the  issue 
has  to  be  tried,  and  before  the  issue,  on  the  scale  of  the  Court  to  which 
the  Sheriff  is  compelled  to  resort  to  obtain  relief. 

Beaty  v.  Bryce , 9 P.  R.  320,  not  followed. 

[June  26th,  1883. — Cameron,  J.] 


Under  a judgment  in  the  Queens  Bench  Division  for  a 
large  amount,  execution  issued  at  the  instance  of  Conway 
et  al.,  and  the  sheriff  seized  goods,  to  some  of  which,  valued 
67 — VOL.  IX  O.P.R. 
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at  $110,  Christie  made  claim.  On  application,  the  Master 
in  Chambers  directed  an  interpleader  issue  in  the  Queen’s 
Bench  Division,  reserving  the  question  of  costs  for  further 
order.  The  case  was  duly  tried  at  the  Carleton  Assizes, 
and  the  claimant,  having  succeeded,  applied  for  an  order  for 
costs.  The  Master,  following  Beaty  v.  Bryce , 9 P.  B.  320, 
made  an  order  directing  the  costs  of  sheriff’s  application 
and  the  interpleader  proceedings  to  be  taxed  on  the  County 
Court  scale.  From  this  order,  after  the  expiration  of  eight 
days,  by  special  leave  of  Cameron,  J.,  the  claimant  Christie 
appealed. 

Allan  Gassets,  for  defendants  Conway  et  at.,  urged  that 
under  the  Ontario  Judicature  Act  there  is  no  appeal  from 
the  decision  of  the  Master  in  Chambers  to  a Judge  in 
Chambers : 0.  J.  A.,  rule  420 ; Beg.  Gen.  29  U.  C.  B.  623 ; 
B.  S.  O.,  ch.  39,  secs.  26,  29,  31,  32 ; 0.  J.  A.,  rule  427,  and 
secs  12,  57,  62,  91  (subsec.  a).  Even  if  there  be  such  an 
appeal  inordinary  cases,  yet  it  does  not  lie  in  inter  pleader 
matters  without  leave  of  the  Master : B.  S.  0.,  ch.  54,  secs. 
10,  14;  O.  J.  A.,  rule  2,  and  sec.  32  ; Hartmont  v.  Foster : 
30  W.  B.  129;  Turner  v.  Bridget,  L.  B.  9 Q.  B.  D. 
55  ; and  Beaty  v.  Bryce,  dictum  of  Boyd,  C.,  9 P.  B.  323 ; 
and  if  there  was  a right  to  appeal,  that  the  order  of  the 
Master  followed  the  decision  in  Beaty  v.  Bryce,  and  was 
within  the  principle  there  laid  down. 

Aylesworth,  contra,  contended  that  in  every  case  such 
appeal  lies  from  the  Master,  who  is  the  “ officer”  (appointed 
by  0.  J.  A.,  rule  420)  referred  to  in  rule  427 ; and  that  the 
case  of  Beaty  v.  Bryce  was  erroneous,  as  the  parties  had 
submitted  to  the  forum  of  the  Superior  Court,  and  should 
pay  the  ordinary  costs  of  such  Court. 

Cameron,  J. — Appeal  from  an  order  made  by  the  learned 
Master  in  Chambers,  directing  that  the  costs  of  the  inter- 
pleader issue  and  proceedings  had  under  an  interpleader 
order  inacfe  by  the  said  learned  Master  should  be  taxed  in 
favour  of  the  claimant  Jane  Conway,  and  of  the  sheriff,  on 
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the  County  Court  scale  of  costs.  The  subject  of  the  inter- 
pleader issue  was  under  $400  in  value : the  execution  was 
for  a much  larger  amount  than  $400;  and  the  interpleader 
order  directed  the  trial  of  the  issue  to  take  place  in  the 
Superior  Court. 

The  appeal  was  opposed  on  two  grounds:  1st.  That  an 
appeal  does  not  lie  from  the  decision  of  the  Master  in 
Chambers  upon  a question  of  costs  in  an  interpleader  pro- 
needing,  Mr.  Cassels  contending  that  the  Master,  under  rule 
420  of  the  Judicature  Act,  is  an  independent  officer,  or  new 
creation,  under  the  Act,  with  the  powers  of  the  Clerk  of 
the  Crown  and  Pleas,  of  the  Court  of  Queen’s  Bench,  under 
the  rules  of  Court  passed  in  accordance  with  the  provisions 
contained  in  sec.  29,  ch.  39,  It.  S.  O.,  and  with  the  same 
powers  as  a Judge  in  interpleader;  but  is  not  subject  to 
have  his  decision  reviewed  under  section  31  of  that  Act. 
2nd.  The  Master’s  order  was  right,  and  is  in  accordance 
with  the  decision  of  the  learned  Chancellor,  in  Beaty  v. 
Bryce,  9 Pr.  R.  323 ; and,  at  all  events,  no  appeal  would 
lie  without  the  leave  of  the  Master,  which  had  not  been 
obtained. 

Mr.  Ayles worth,  in  support  of  the  appeal,  contended  that 
since  the  Judicature  Act,  as  well  as  before,  the  right  of 
appeal  had  never  been  questioned ; and  the  appeal  was  one 
of  right,  not  in  any  manner  impaired,  but  expressly  allowed 
by  the  Judicature  Act,  under  rule  427. 

The  right  of  appeal  from  the  decision  of  the  Master  in 
Chambers  to  a Judge  in  Chambers  would  not  seem  to 
admit  of  reasonable  doubt,  as  rule  427  expressly  provides 
that  “ any  person  affected  by  any  order  or  decision  of  the 
County  Judge,  or  officer  aforesaid,  may  appeal  therefrom 
to  a Judge  of  the  High  Court  at  Chambers.”  The  restric- 
tion of  the  word  “ officer,”  contended  for  by  Mr.  Cassels,  to 
local  Masters  is  not  warranted  by  the  text,  as  the  preceding 
rule,  426,  expressly  names  the  County  Judge,  the  Master  in 
Chambers,  and  local  Masters;  thus,  in  rule  427,  the  reference 
to  the  County  J udge,  or  officer  aforesaid,  clearly  indicates 
the  Master  in  Chambers  and  local  Masters  were  the  persons 
intended  to  be  included  in  the  word  officer. 
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Then  the  position  that  the  Master  in  Chambers  has  a 
discretion,  the  exercise  of  which  in  interpleader  matters 
may  not  be  reviewed,  is  equally  untenable.  Under  the 
Interpleader  Act,  he  has  no  jurisdiction  at  all.  He  derives 
his  jurisdiction  from  sec.  29  of  ch.  39,  R.  S.  O.  and  rule 
420  of  the  Judicature  Act'  Under  sec.  31,  ch.  39,  R.  S.  0., 
if  he  is  in  the  same  position  as  the  Clerk  of  the  Crown  and 
Pleas  in  the  Queen’s  Bench,  his  decision  in  any  ard  every 
respect  is  open  to  review ; and  if  he  must  be  considered  a 
distinct  and  different  officer,  the  creation  of  rule  420  of  the 
J udicature  Act,  by  rule  427  it  is  equally  liable  to  be 
reviewed. 

The  Interpleader  Act  is  not,  by  force  of  sec.  28  of  ch.  39, 
R.  S.  0.,  or  rule  420,  now  to  be  read  as  containing,  after 
the  word  Judge,  the  words  or  Master  in  Chambers,  so  as  to 
prevent  appeals  except  to  the  Court  from  the  latter’s  deci- 
sion. 

It  may  well  be  conceded  that,  where  a statute  leaves  a 
matter  to  the  discretion  of  a Judge  the  law  or  practice  of 
the  Courts  prevents  such  decision  being  reviewed:  but  that 
rule  cannot  be  invoked  in  a case  like  the  present,  where  the 
right  of  appeal  is  not  confined  to  any  class  of  cases,  but 
unrestricted. 

Then,  upon  the  merits,  the  decision  of  the  learned  Master 
being  open  to  review,  I am  of  opinion  this  appeal  should  be 
allowed.  I considered  the  question  of  the  scale  of  costs  to 
which  the  parties  would  be  entitled  to  have  the  costs  taxed 
on,  in  Arkell  v.  Geiger,  ante  p.  523,  a case  like  the  present, 
and  arrived  at  the  conclusion  that  the  scale  of  costs  after 
the  issue  on  an  interpleader  must  be  determined  by  the  scale 
applicable  to  the  forum  in  which  the  issue  has  to  be  tried, 
and  before  the  issue  on  the  scale  of  the  Court  to  which  the 
sheriff  is  compelled  to  resort  to  obtain  relief.  I am  not 
able  to  draw  any  clear  distinction  between  this  case  and 
that  of  Beaty  v.  Bryce , 9 P.  R.  320,  decided  by  the  learned 
Chancellor  in  Chambers,  Chancery  Division,  in  which  he 
exercised  a discretion  against  the  right  of  the  successful 
plaintiff  to  have  his  costs  taxed  upon  the  higher  scale  of 
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the  Chancery  Division,  but  I am  deciding  on  proceedings 
taken  under  an  order  made  in  a suit  in  the  Queen’s  Bench 
Division  expressly  ordering  the  trial  of  the  issue  in  the 
Superior  Court. 

It  was  competent  to  either  of  the  litigants  to  have  re- 
quired the  issue  to  be  tried  in  the  County  Court,  and  not 
having  done  so,  they  should  he  taken  to  have  chosen  their 
tribunal  with  its  advantages  and  burdens ; and  the  Master 
in  Chambers  not  having  seen  fit  in  his  discretion  in  relief 
of  the  Superior  Court  to  impose  upon  the  County  Court 
the  duty  of  trying  the  issue,  the  unsuccessful  party  iias  not 
a right  now  to  invoke  the  discretion  of  the  Master  or 
Judge  to  relieve  him  from  the  costs  that  have  been  in- 
curred. The  case  is  quite  different  from  that  in  which  a 
plaintiff  compels  the  defendant  to  make  his  defence  in  the 
higher  Court.  In  an  interpleader  both  claimant  and 
execution  creditor  are  actors,  and  it  is,  as  a rule,  the  action 
of  the  execution  creditor  that  renders  the  proceedings 
necessary,  and  where  he  fails  he  should  submit  to  the  con- 
sequences following  from  his  own  act. 

In  the  exercise  then  of  the  discretion  which  rests  with 
me,  I do  not  think  I ought  to  follow  the  decision  of  the 
learned  Chancellor  in  Beaty  v Bryce.  The  case  of  Hart- 
mont  v.  Foster , 30  W.  R 129,  cited  on  the  argument, 
and  referred  to  in  the  judgment  of  the  learned  Chancellor 
in  Beaty  v.  Bryce , 9 P.  R 320,  would  be  conclusive  against 
the  right  of  appeal  were  the  Master  in  Chambers  in  the 
same  position  as  a judge,  but  for  the  reasons  already  given 
I do  not  think  that  is  his  status,  though  his  decision  not 
appealed  from  is  of  equal  force. 
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Fletcher  v.  Noble. 

Security  for  costs — Bond — Appeal. 

It  is  not  essential  that  a bond  for  security  for  costs  should  be  by  more- 

than  one  obligor,  if  otherwise  sufficient. 

[July  3,  1883. — Cameron , J.] 

An  appeal  from  the  registrar  of  the  Common  Pleas- 
Division. 

The  facts  appear  in  the  judgment. 

Hands,  for  the  plaintiff,  appellant. 

E.  A.  Foster , contra. 

Cameron,  J. — The  plaintiff  has  appealed  from  the  decision 
of  the  learned  Registrar  of  the  Common  Pleas  Division,  dis- 
allowing a bond  for  security  for  costs  in  the  action  on  the 
ground  that  there  is  only  one  obligor  therein.  The  order 
requiring  security  to  be  given  does  not  provide  the  form 
which  the  security  shall  assume,  or  that  it  shall  be  satis- 
factory to  the  Registrar  or  other  officer  of  the  Court.  It 
merely  directs  that  the  plaintiff  do  within  four  weeks  from 
the  service  of  the  order  give  security  on  his  behalf  in  the 
penal  sum  of  $400  to  answer  the  defendant’s  costs  of  the 
action.  I think  the  practice  of  the  Court  clearly  requires 
that  such  security  shall  be  by  bond  or  instrument  under 
seal,  and  that  it  must  be  to  the  satisfaction  of  the  Master; 
but  though  usual  the  practice  is  not  universal  that  there 
must  be  two  sureties,  and  I see  no  valid  reason  why  two 
sureties  for  so  small  a sum  as  $400  should  be  required. 
By  Rule  429  of  the  Judicature  Act,  the  matter  would  seem 
to  be  one  of  discretion  in  the  Court  or  Judge.  This  rule 
provides  “In  any  cause  or  matter  in  which  security  for  costs 
is  required,  the  security  shall  be  of  such  amount  and  be 
given  at  such  time  or  times,  and  in  such  manner  and  form r 
as  the  Court  or  Judge  shall  direct.”  And  when  it  is  by  bond 
under  Rule  430,  it  is  to  be  given  to  the  party  requiring  the 
security.  It  was  quite  competent  for  the  Master  in  Cham- 
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bers  under  these  rules,  if  he  had  thought  fit,  to  have  dir- 
ected the  security  to  have  been  given  by  bond  executed 
by  one  surety.  His  order  omits  to  make  any  provision 
in  this  respect.  I am  of  opinion  therefore  that  the  Regis- 
trar of  the  Common  Pleas  Division  was  quite  justified  in 
his  refusal  to  allow  the  bond,  but  as  he  did  so  solety  on  the 
ground  that  there  was  only  one  surety,  and  not  by  reason 
of  the  security  in  other  respects  being  insufficient,  I think 
the  matter  must  be  sent  back  to  him  to  determine  whether 
the  security  is  sufficient,  without  reference  to  the  practice 
requiring  two  sureties  to  join  in  the  bond,  and  if  sufficient 
he  should  allow  the  same.  The  costs  of  this  motion  to  be 
costs  in  the  cause. 


Thornton  v.  Capstock. 

Slander — Particulars — Rule  128  0.  J.  A. 

In  an  action  for  slander  in  charging  the  plaintiff  with  theft,  particulars 
were  ordered  shewing  the  person  to  whom  the  words  were  spoken,  or 
if  such  person  were  unknown,  or  the  words  were  spoken  to  the  plaintiff, 
then  the  name  of  any  person  who  was  present  and  heard  or  might 
have  heard  the  words  spoken. 

[July  5,  1883. — Cameron , J.] 

An  appeal  from  the  Local  Judge  at  London. 

The  facts  appear  in  the  judgment. 

R.  M.  Meredith,  for  the  defendant  (appellant.) 

T.  Macbeth,  contra. 

Cameron,  J. — The  plaintiff  in  her  statement  of  claim 
alleged.  1st.  That  the  plaintiff  was  in  the  employment 
of  the  defendant  as  a domestic  servant  for  eight 
months,  previous  to  the  7th  day  of  September,  1882. 
2nd.  That  on  the  said  7th  day  of  September,  the  defendant 
falsely  and  maliciously  spoke  and  published  of  the  plain- 
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tiff  the  words  following,  that  is  to  say : “You  ” (meaning 
the  plaintiff)  “ stole  my  money.  You  are  a thief.”  The 
defendant  thereby  meaning  that  the  plaintiff  had  feloni- 
ously stolen  certain  moneys  of  the  defendant.  3rd.  The 
defendant  at  divers  times  since  the  said  7th  day  of  Sep- 
tember, 1882,  falsely  and  maliciously  spoke  and  published 
of  the  plaintiff  the  words  following,  that  is  to  say  : She 

is  a thief,  and  I can  prove  it  ” The  defendant  thereby 
meaning  that  the  plaintiff  was  guilty  of  a felony,  and  had 
feloniously  stolen  certain  moneys  of  the  defendant. 

On  the  26th  March,  1883,  the  defendant  demanded  par- 
ticulars of  the  times  when,  and  places  where,  and  the 
circumstances  attending  the  occasions  on  which  the  defama- 
tory matter  in  the  plaintiff’s  statement  of  claim  charged 
was  alleged  to  have  been  spoken  and  published. 

On  the  28th  March,  the  plaintiff  delivered  the  following 
particulars  : 

1.  On  the  7th  day  of  September,  1882,  at  the  defendant’s 
house,  in  the  township  of  North  Dorchester. 

2.  On  a day  subsequent  to  the  said  7th  day  of  September, 
in  the  township  of  North  Dorchester. 

On  the  31st  March,  the  defendant  obtained  a summons 
from  his  Honour  F.  Davis,  Junior  Local  Judge  of  the 
county  of  Middlesex,  calling  on  all  the  parties  concerned 
to  appear  before  the  presiding  Judge  in  Chambers,  on  the 
3rd  April,  on  the  hearing  of  an  application  on  the  part  of 
the  defendant,  for  an  order  that  the  plaintiff’  deliver  to  the 
defendant  further  and  better  particulars  than  those  already 
served  of  the  times  and  places  where,  and  circumstances 
under  which  the  defamatory  words  in  the  third  paragraph 
of  the  plaintiff’s  statement  of  claim  set  forth  are  alleged 
to  have  been  spoken  and  published,  or  that  the  said 
paragraph  be  struck  out  of  the  pleadings,  and  that  the 
defendant  have  one  week’s  further  time  to  deliver  his  state- 
ment of  defence  from  the  time  of  the  delivery  of  such 
particulars,  or  the  striking  out  of  the  said  paragraph. 

On  the  2nd  day  of  April,  before  the  return  of  the 
summons  the  plaintiff  delivered  the  following  further 
particulars. 
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1.  On  the  7th  clay  of  September,  1882,  at  the  defendant’s 
house,  in  the  township  of  North  Dorchester. 

2.  On  a day  shortly  subsequent  to  the  said  7th  day  of 
September,  1882,  in  that  part  of  the  township  of  North 
Dorchester  in  which  the  defendant  resides. 

3.  On  a day  shortly  subsequent  to  the  said  7th  day  of 
September,  1882,  on  the  road  between  the  defendant’s 
house  in  the  said  township  of  North  Dorchester,  and  the 
Methodist  church  at  Crampton. 

4.  On  the  said  7th  da^  of  September,  1882,  at  the  resi- 
dences of  Mr.  John  Choate,  in  the  said  township  of  North 
Dorchester. 

5.  In  the  month  of  December,  1882,  on  lot  2,  in  the 
4th  concession  of  the  said  township  of  North  Dorchester 
south  of  the  river. 

The  summons  came  on  to  be  heard  before  his  Honour 
William  Elliott,  Local  Judge,  and  upon  the  hearing  thereof 
the  defendant’s  solicitor  objected  to  the  sufficiency  of  the 
particulars  and  further  particulars  ; and,  thereupon,  the 
learned  Local  Judge  being  informed  that  Mr.  Winchester, 
Registrar  of  the  Queen’s  Bench  Division,  sitting  for  the 
Master  in  Chambers,  had  granted  an  order  in  a like  case, 
and  there  being  no  express  authorit}7  referred  to  on  the 
argument  by  either  party,  with  the  view  of  having 
the  point  settled  by  the  judgment  of  a Judge  of  the  High 
Court  referred  the  matter,  under  Rule  426,  to  a Judge  of 
the  High  Court. 

In  accordance  with  the  above  reference  the  parties 
appeared  before  me  in  Chambers  on  the  29th  June. 

On  behalf  of  the  plaintiff  it  was  contended  that  the  par- 
ticulars were  sufficiently  certain  as  to  time  and  place,  and 
that  he  was  not  bound  to  furnish  the  names  of  the  per- 
sons to  whom?the  words  were  spoken,  as  that  would  be  dis- 
closing the  plaintiff’s  witnesses,  which  he  was  not  bound 
to  do. 

The  practice  in  a case  like  the  present  does  not  appear  to 
be  very  clear.  Previous  to  the  Common  Law  Procedure  Act, 
R.  S.  0.  ch.  50,  the  forms  of  declarations  were  much  fuller 
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than  under  that  Act.  The  slander  was  generally  said  to 
have  been  spoken  in  a certain  discourse  which  the  defendant 
then  (the  time  being  stated)  had  of  and  concerning  the 
plaintiff,  in  the  presence  and  hearing  of  divers  persons  or, 
of  A.  B.  and  divers  other  persons.  Under  that  Act  the 
legal  effect  of  the  contract  or  wrong  merely  was  stated 
with  as  little  prolixity  as  possible. 

The  statement  of  claim  in  the  present  case  is  in  the 
form  of  a declaration  for  slander  under  the  Common  Law 
Procedure  Act.  It  appears  to  me  under  the  Judicature  Act 
the  facts  must  be  .stated  out  of  which  the  cause  of  action 
arises,  and  it  is  not  enough  to  shew  the  legal  effect  of  the 
facts.  Rule  128,  O.  J.  A.,  requires  that  “ every  pleading  shall 
contain  as  concisely  as  may  be  a statement  of  the  material 
facts  on  which  the  party  pleading  relies,  but  not  the  evi- 
dence by  which  they  are  to  be  proved.”  Reading  this 
provision  in  connection  with  the  forms  of  pleading  in 
Appendix  1).  it  would  seem  much  more  in  accordance  with 
the  spirit  of  the  Act  to  require  the  name  or  names  of  the 
person  or  persons  to  whom  the  words  were  spoken  to  be 
given,  than  to  withhold  them  on  the  technical  ground  that 
by  the  disclosure  the  opposite  party  would  be  apprised  of 
the  names  of  those  who  wrould  be  the  witnesses  to  support 
the  allegation.  There  can  be  no  real  harm  or  prejudice  as 
far  as  I can  see  in  this,  especially  where  it  is  essential  to 
shew  the  facts  constituting  the  cause  of  action  or  defence. 
To  say  of  another  person  not  in  the  presence  of  third 
persons  you  are  a thief,  you  stole  my  money,  or  speaking 
of  such  other,  he  or  she  is  a thief,  he  or  she  stole  my 
money,  is  not  necessarily  actionable  The  words  may  be 
used  on  a privileged  occasion,  as  for  instance  if  the  defen- 
dant had  reason  to  suspect  the  plaintiff  bis  servant  had 
stolen  his  money,  and  accused  her  of  it  with  a view  of 
ascertaing  the  truth  of  his  suspicion  immediately  after 
discovering  his  loss  , though  another  servant  was  present 
and  heard  the  conversation,  if  the  defendant  acted  in  good 
faith  or  without  malice,  or  if  he  was  stating  his  case,  his 
belief  and  suspicions  to  a Justice  of  the  Peace,  or  in  giving 
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evidence  in  a Court  of  justice.  I am  of  opinion  therefore, 
in  an  action  for  slander,  it  is  not  sufficient  now  to  allege 
in  the  statement  of  claim  merely  that  the  defendant  falsely 
and  maliciously  spoke  and  published  of  the  defendant  the 
defamatory  words  complained  of,  but  that  the  time  or 
occasion  when,  place  where,  and  persons  to  whom  or  in 
whose  pr  esence  they  were  spoken,  should  be  stated  with 
reasonable  certainty. 

The  case  of  Eade  et  cil.v.  Jacobs,  L.  R.  3 Ex.D.  335,  referred 
to  on  the  argument,  is  apparently  opposed  in  principle  to 
this  view,  but  it  is  really  not  so.  The  plaintiffs  there,  as 
administrators  of  an  intestate,  sought  to  recover  possession 
of  certain  premises  for  breach  of  covenant  contained  in 
the  lease  under  which  defendant  held  them.  The  defendant 
set  up  a verbal  consent  by  the  intestate  to  the  breach  of 
covenant,  causing  the  alleged  forfeiture,  whereupon  the 
plaintiffs  administered  interrogatories  to  the  defendant,  and 
as  part  of  the  second,  asked  the  defendant  to  state  when 
and  in  whose  presence  such  consent  was  given.  In  Cham- 
bers, Hawkins.  J.,  directed  this  to  be  struck  out.  On  appeal 
to  the  Exchequer  Division  the  Court  differed  in  opinion. 
Cleasby,  B.  thought  the  order  should  be  affirmed,  while 
Kelly,  C.  B.  considered  the  interrogatory  should  have  been 
allowed.  The  plaintiffs  appealed  to  the  Court  of  Appeal, 
when  the  appeal  was  allowed.  Cotton,  L.  J.,  delivered  the 
judgment  of  the  Court,  composed  of  himself,  Bramwell,  and 
Brett,  L.  J.  J.,  and  said  at  p.  337 : “ It  seems  to  me  that 
the  interrogatories  have  gone  too  far,  and  also  that  the 
objections  have  gone  too  far.  Looking  at  the  practice  for- 
merly existing  in  the  Court  of  Chancery,  I think  that 
the  plaintiff  is  entitled  to  a discovery  of  the  facts  upon 
which  the  defendant  relies  to  establish  his  case,  but  not  of 
evidence  which  it  is  proposed  to  adduce.  I think  that 
the  words  ‘ in  whose  presence,’  should  be  struck  out  ; the 
defendant  is.  not  bound  to  give  the  names  of  the  witnesses 
whom  he  intends  to  call  at  the  tiial.”  The  case  is,  I think, 
distinguishable  upon  very  clear  principle.  It  was  the  intes- 
tates’ statement  to  the  defendant  that  was  material,  and  the 
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person  who  was  present  had  nothing  to  do  with  it  otherwise 
than  as  a witness  to  it,  and  so  it  may  be,  as  it  was  put  by 
the  Court,  the  defendant  was  not  bound  to  give  the  name 
of  the  witness. 

The  soundness  of  this  decision  was  questioned  by  Bacon? 
Y.  C.,  in  Jones  v.  James , L.  R.  14  Oh.  D.  374.  But  in  this 
case  it  is  essential  to  the  cause  of  action  that  the  words 
should  have  been  spoken  to  or  in  the  presence  of  a third 
party,  and  without  such  third  party  to  hear  them  the 
words  would  be  harmless. 

It  seems  to  me  therefore  necessary  for  the  plaintiff  to 
show  in  his  narrative  of  facts,  in  an  action  of  slander,  that 
the  words  were  spoken  to  some  one.  or  in  the  presence  of 
some  one,  before  it  can  be  seen  whether  he  has  a cause  of 
action  or  not,  and  he  cannot  shelter  himself  under  the  rule 
that  he  is  not  bound  to  name  his  witness,  and  so  withhold 
that  which  will  enable  the  defendant  and  the  Court  to 
judge  whether  there  is  a cause  of  action  made  out  or  not. 
Lord  Justice  Cotton,  in  the  case  already  referred  to,  in 
reference  to  another  interrogatory,  spoke  in  a way  that  it 
seems  to  me  supports  this  position.  He  said:  “ Then  comes 
the  question  as  to  conversations.  The  old  rule  of  pleading 
in  Chancery  was,  that  conversations  when  relied  upon  as 
admissions  must  be  stated  in  substance  and  effect ; and  this 
was  a wholesome  rule  to  be  followed,  because  it  prevented 
the  opposite  party  from  being  taken  by  surprise.  In  the 
present  case  I think  that  only  the  substance  of  the  conver- 
sations need  be  set  forth  in  the  answers  to  the  interrogato- 
ries. The  word  ‘fully’  must  be  struck  out,  for  the  plain- 
tiffs must  rest  content  with  a fair  statement.  I have  felt 
doubt  whether  the  conversations  fall  within  the  line  of 
defence  as  set  up  by  the  pleading,  but  on  the  whole  I think 
that  they  do ; and  if  they  do,  the  plaintiffs  are  entitled  to 
know  what  they  were.” 

It  is  this  latter  expression  that  bears  upon  the  question 
now  under  consideration,  as  it  seems  to  put  the  right  of  a 
plaintiff  or  defendant  on  the  bearing  of  the  matter  to  be 
interrogated  about  upon  the  question  in  issue.  Of  course 
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it  is  not  essential  for  a party  to  a suit  to  set  out,  in  plead- 
ing, all  matters  that  it  is  proper  to  interrogate  such  party 
upon,  and  I have  referred  to  this  authority  in  this  view. 
If  the  plaintiff  could  not  be  interrogated  as  to  the  person 
to  whom  the  slander  was  uttered,  he  certainly  could  not  be 
required  to  set  his  name  out  in  the  statement  of  claim,  nor 
would  the  defendant  be  entitled  to  get  the  name  of  the 
person  to  whom  the  words  were  spoken,  through  any 
amendment  of  the  statement  of  claim  or  particulars. 

For  the  reasons  given  I am  of  opinion  it  is  essential 
that  a statement  of  claim  should  declose  all  facts  necessary 
to  shew  a legal  cause  of  action ; that  in  slander  the  mere 
allegation  that  the  defendant  falsely  spoke  and  published 
of  the  plaintiff  certain  defamatory  words,  setting  them  out 
does  not  shew  a cause  of  action,  for  the  words  might  have 
been  spoken  to  the  plaintiff  alone,  to  the  wind,  or  on  a 
privileged  occasion,  and  the  defendant  would  not  be  liable 
therefor.  He  is  therefore  entitled  to  know  when,  where 
and  to  whom  the  words  were  used,  before  being  compelled 
to  make  his  defence  or  answer  to  the  plaintiff's  case.  The 
plaintiff  must  therefore  give  particulars  of  the  time,  place 
and  person,  when,  where,  and  to  whom  the  words  were 
spoken.  I do  not  think  it  essential  for  the  plaintiff  to 
state  all  who  were  present  at  the  time  ; it  will  be  suffi- 
cient to  state  the  person  to  whom  the  words  were  spoken, 
or  if  he  is  not  known,  or  the  words  were  spoken  to  the 
plaintiff  herself,  then  the  name  of  any  person  who  was 
present  and  heard  or  might  have  heard  the  words  spoken 

The  motion  must,  therefore,  be  allowed,  and  the  summons 
made  absolute  in  the  terms  asked.  Costs  to  be  costs  in 
the  cause. 
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Miller  v.  Brown,  et  al. 

Appeal — Further  time. 

By  the  decree  in  question  “ Further  Directions”  were  reserved,  and  it 
also  appeared  that  the  defendant  resided  in  England,  but  it  was  not 
shewn  that  any  attempt  had  been  made  to  communicate  with  her,  nor 
that  if  there  had  it  would  have  been  of  any  use,  nor  that  the  defendant 
had  been  prjudiced  by  it. 

Held,  not  sufficient  special  circumstances  to  entitle  the  defendant  to 
obtain  leave  to  appeal  after  the  lapse  of  the  month  within  which  notice 
of  appeal  is  to  be  given. 

[June  2,  1883. — Proudfoot,  J.] 

An  application  by  the  defendant  O’Brien  for  leave  to, 
appeal  from  a judgment  given  on  the  16th  December 
1882,  notwithstanding  that  the  time  for  giving  notice  of 
appeal  had  elapsed.  The  judgment  is  reported  in  3 0.  R.  210. 


S.  H.  Blake,  Q.C.,  for  the  motion,  cited  Freed  v Orr  et  al., 
6 App.  R.  690 ; Re  Normanton  Iron  and  Steel  Co.,  50  L. 
J.  N.  S.  Chy.  223 ; Collins  v.  Paddington,  L.  R.  5 Q.  B.  D- 
379  ; Carter  v.  Stubbs,  L.  R.  6 Q.  B.  D.  116. 

Hoyles,  contra,  cited  Craig  v.  Phillips,  L.  R.  7 Chy.  D. 
249;  Me  Andrew  v.  Barker,  L.  R.  7 Chy.  D.  701  ; Sullivan 
v.  II arty,  ante  p.  500  ; Caisse  v.  Burnham,  6 P.  R.  202  ; 
Rumohr  v.  Marx,  3 Can.  L.  T.  31  ; Dunnard  v.  McLeod,  8 
P.  R.  343. 


Proudfoot,  J. — A defendant  in  this  case  moves  for 
leave  to  appeal  notwithstanding  the  time  for  giving  notice 
of  appeal  has  elapsed. 

The  judgment  was  given  on  the  16th  December,  1882. 
Two  months  afterwards  the  plaintiff  took  the  decree  into 
the  Master’s  office.  The  defendant  has  found  unexpected 
difficulties  in  making  up  her  accounts  for  the  proceedings 
before  the  Master.  She  resides  in  England.  Her  solicitor, 
who  has  had  the  management  of  her  business  here,  has 
endeavoured  to  make  up  these  accounts,  but  on  account,  as 
he  says,  of  the  death  of  Mr.  Cameron  and  Mr.  Boring,  and 
the  insolvency  of  an  insurance  company,  finds  it  very 
difficult  to  ascertain  how  much,  if  anything,  is  due  to  the 
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defendant.  He  then  consulted  with  counsel,  and  was 
advised  that  the  decree  was  erroneous  and  ought  to  have 
been  appealed  from.  This  motion  has  been  in  consequence 
made. 

I think  it  must  be  assumed,  as  well  from  what  is  said 
as  from  what  is  not  said  in  the  affidavit  of  the  solicitor 
that  there  was  no  intention  of  appealing  from  the  decree 
until  the  difficulty  was  met  with  in  making  up  the 
accounts,  and  this  was  long  after  the  lapse  of  the  month 
within  which  notice  of  appeal  was  to  be  given. 

In  the  cases  to  which  I was  referred,  a marked  distinc- 
tion was  drawn  between  applications  for  indulgence  prior 
to  decree  and  subsequent  to  decree,  and  this  forms  the 
basis  of  the  decision  in  Collins  v.  The  Vestry  Paddington , 
L.  R.  5,  Q.  B.  Div.  368.  Baggally,  L.  J.,  says,  p.  375,  “But 
there  is,  in  my  opinion,  a great  distinction  between  appli- 
cations for  an  extension  of  time  in  cases  such  as  those  to 
which  I have  referred,  and  applications  to  extend  the  time 
for  appealing  after  the  action  has  been  tried  and  judgment 
given.  Such  a distinction  was  recognised  before  the 
Judicature  Acts  came  into  operation  as  well  in  Courts  of 
Common  Law  as  in  the  Court  of  Chancery.  Speaking 
from  my  own  experience  of  the  practice  in  the  latter,  I 
can  state  that  the  enrolment  of  a decree  could  not  be 
vacated  on  the  ground  of  mistake  or  over  sight,  nor,  as  it 
was  put  by  Lord  Chelmsford  in  Vildyman  v.  Lade , 4 De- 
G.  & J.  401,  except  upon  strong  grounds  of  surprise  or 
something  approaching  deception  or  mala  fides.”  And 
Thesiger,  L.  J.,  p.  380,  says  i “ I agree  that  until  a judg- 
ment has  been  arrived  at  upon  the  merits,  an  extension  of 
time  may  be  allowed  for  rectifying  a mistake  or  oversight 
Up  to  that  time  both  parties  may  be  considered  as  stand- 
ing upon  an  equal  footing  : the  questions  between  them 
are  still  open,  and  it  is  doubtful  which  of  their  opposing 
•contentions  is  correct : each  party  has  a right  has  a right 
to  have  the  dispute  determined  upon  the  merits,  and 
Courts  should  do  everything  to  favour  the  fair  trial  of  the 
questions  between  them.  * * But  after  judgment  has 
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been  entered  upon  the  merits,  different  considerations  arise,, 
the  litigants  are  no  longer  upon  an  equal  footing,  the 
question  in  dispute  is  not  open,  for  the  decision  of  a com- 
petent tribunal  has  passed  in  favour  of  one  party,  and  it 
must  be  presumed  that  the  decision  is  right,  * * it 

has  often  been  remarked,  in  the  branch  of  this  Court 
which  sits  at  Lincoln’s  Inn,  that  when  a judgment  has 
been  pronounced,  and  the  time  for  appeal  has  elapsed 
without  appeal,  the  successful  party  has  a vested  right  to 
the  judgment,  which  ought,  except  under  very  special 
circumstances,  to  be  made  effectual.” 

The  case  of  Carter  v.  Stubbs,  L.  R.  6.  Q.B.  Div.  116,  is  not  at 
variance  with  this,  for  it  was  an  application  to  enlarge  the 
time  for  appealing  from  an  interlocutory  order.  And 
although  decided  eight  or  nine  months  later  than  Collins 
v.  Paddington , and  though  Baggally,  L.  J.,  took  part  in 
both,  no  reference  was  made  to  the  prior  case,  as  appar- 
ently having  no  application  to  such  a case. 

The  cases  in  7 Ch.  Div.,  are  not  in  favour  of  extending 
the  time  for  appeal,  and  these  have  been  followed  by  this 
Divisional  Court  in  Rumohr  v.  Marx,  3 C.  L.  Times,  32. 

Then  are  there  any  very  special  circumstances  to  justify 
enlarging  the  time  ? In  Craig  v.  Phillips,  L.  R.  7 Ch.  Div. 
249,  a contrary  subsequent  decision  by  the  Court  of  appeal 
did  not  form  a special  circumstance.  And  in  McAndreiu 
v.  Barker,  lb.  701,  an  enlargement  was  refused  when  the 
respondent  had  not  by  his  conduct  raised  an  equity  against 
him.  Those  alleged  here  are  the  residence  of  the  defen- 
dant in  England,  but  there  seems  to  have  been  no  com- 
munication or  attempt  to  communicate  with  her,  nor  if 
there  had  that  it  would  have  been  of  any  use,  or  that  she 
has  been  in  any  way  prejudiced  by  it.  Nor  does  the  fact 
of  further  directions  being  reserved  afford  any  reason  for 
enlarging  the  time.  The  matter  in  issue  between  the 
parties  was  disposed  of  by  the  decree,  the  further  direc- 
tions would  only  affect  the  arrangement  and  disposition 
to  be  made  as  the  result  of  the  account,  and  the  deter- 
mination of  the  costs  of  the  suit. 
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I have  already  decided  in  favour  of  the  plaintiff,  and 
notwithstanding  the  contrary  opinions  of  counsel  I must 
assume  the  decree  to  be  correct ; and  upon  an  application  of 
this  kind  its  correctness  cannot  he  questioned.  I may  say, 
however,  that  I have  again  read  the  cases  of  Bell  v. 
Walker,  20  Gr.  588,  and  Gray  v.  Ball,  23  Gr.  390,  upon 
which  I proceeded,  and  my  decree  does  not  go  beyond 
what  they  decided. 

As  this  application  is  for  leave  to  appeal  from  a decree 
made  by  me,  it  would  have  given  me  more  satisfaction  to 
grant  than  to  refuse  the  leave.  But  the  plaintiff  has  a 
right  to  oppose  it,  and,  acting  on  what,  in  my  opinion,  is 
the  rule  applicable  to  such  cases,  I must  refuse  this  appli- 
cation, and  with  costs. 


Rew  v.  Anthony. 


Infants — Service — Costs. 

The  costs  of  serving  an  infant  personally  who  is  out  of  the  jurisdiction 
will  not  be  allowed.  The  proper  method  is  to  obtain  a prcecipe  order 
appointing  a guardian  ad  litem,  under  G-.  0.  Chy.  610,  and  serve  him. 
This  official  guardian  is  now  by  sec.  66  0.  J.  A.,  suoh  guardian. 

In  this  case  an  allowance  was  ordered  to  be  made  if  the  personal  service 
on  the  infants  had  facilitated  the  official  guardian  in  communicating 
with  them  or  their  relatives. 


[June  6,  1883 .—Boyd,  C.] 

An  application  for  a direction  to  one  of  the  taxing 
officers,  to  tax  the  plaintiff’s  costs  of  effecting  service  of  pro- 
cess upon  an  infant  defendant,  resident  out  of  the  jurisdic- 
tion. 


J.  H.  Macdonald,  for  the  plaintiff. 

Harcourt,  for  the  infants. 

Boyd,  C. — The  Judicature  Act  and  Rules  do  not,  in 
terms,  provide  for  the  practice  in  serving  of  process  upon 
69 — YOL.  IX  O.P.R. 
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an  infant  resident  out  of  the  jurisdiction.  Rules  36,  37,  and 
70,  all  apply  to  service  within  the  jurisdiction.  This 
appears,  therefore,  to  be  a case  in  which,  under  sec.  12  of 
the  Judicature  Act,  and  the  head  note  of  the  Rules  of 
Court,  the  former  practice  remains  in  force.  That  practice 
is  defined  by  G.  O.  Chy.  610,  by  which  an  order  may 
be  obtained  upon  precipe , appointing  a guardian  ad  litem, 
on  whom  service  is  to  be  made.  The  official  guardian  is 
to  be  such  guardian  under  sec.  C6,  of  the  Judicature  Act. 
In  Weatfierhead  v.  Weatherhead,  9 P.  R.  96,  an  application 
was  made  in  Chambers  for  such  an  order,  but  that  is 
not  necessary  under  G.  0.  Chy.  610.  I cannot  give  effect 
to  the  objection  made  against  the  taxing  officer’s  ruling. 
Something  may  be  allowed  on  the  taxation,  if  the  per- 
sonal service  on  the  infants  has  facilitated  the  official 
guardian  in  communicating  with  them  or  their  relatives. 
But  beyond  this  I do  not  think  I can  interfere.  I have 
conferred  with  Proudfoot,  J.,  in  arriving  at  this  conclusion. 


North  of  Scotland  Canadian  Mortgage  Co.  v.  Beard. 

Mortgage  suit-Reference  as  to  encumbrancers— Order  for  immediate  vayment. 

[June  19,  1883. — Boyd,  C.] 

W.  BarwicJc,  for  the  plaintiffs,  moved  ex  parte  for  a direc- 
tion to  the  Registrar  of  the  Chancery  Division,  to  insert  in 
a praecipe  judgment  of  foreclosure  in  a mortgage  suit,  an 
order  for  immediate  payment  of  the  amount  due  by  the 
defendant,  under  his  covenant,  up  to  judgment,  (the  Regis- 
trar to  take  the  account,)  where  a reference  to  the  Master 
as  to  subsequent  encumbrances  was  also  sought. 

Boyd,  C.,  held,  that  the  usual  course  must  be  followed, 
and  that  the  defendant  should  be  ordered  to  pay  the 
amount  found  due  forthwith  after  the  Master  shall  have 
made  his  report. 
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Beaty  y.  Cromwell. 

Action  on  foreign  judgment — Jurisdiction  of  foreign  Court — Pleading. 

To  an  action  on  a foreign  judgment,  the  defendant  pleaded  that  he  was 
not  at  the  time  of  the  commencement  of  the  action  or  previously  resi- 
dent or  domiciled  within  the  jurisdiction  of  the  foreign  court,  or  a subject 
of  that  country,  and  that  he  was  not  served  with  process  in  the  action, 
and  had  no  notice  of  it  or  opportunity  of  defending  himself. 

On  motion  to  strike  out  such  defence  as  false  defendant  admitted  in  his 
examination  that  he  had  heard  of  some  claim  being  made  by  the  plain- 
tiff, through  a letter  from  his  brother  living  in  the  United  States,  that 
he  wrote  to  his  brother  to  employ  some  one  to  attend  to  it,  and  sent  a 
statement  of  that  matter  to  him,  but  that  he  never  heard  of  the  action 
or  trial  until  after  judgment,  when  he  was  informed  of  it,  and  that  his 
property  in  the  United  States  has  been  attached  to  pay  it.  It  appeared 
that  an  appearance  had  been  entered  for  him  there  by  a firm  of  lawyers. 
The  application  was  refused. 

Schibsby  v.  Westenholz,  L.  R.  6 Q.  B.  155,  followed. 

[May  3,  1883. — Mr.  Winchester .] 
[May  10,  1883. — Armour , J.] 

An  action  on  a foreign  judgment. 

Defendant  in  his  statement  of  defence,  besides  denying 
plaintiff’s  statement  of  claim  and  pleading  payment,  set 
up,  in  the  third  paragraph,  that  the  action  upon  which 
the  said  judgment  was  recovered  was  brought  in  the 
Supreme  Court  of  the  State  of  Massachusetts,  according  to 
the  laws  then  and  still  in  force  in  said  State,  by  summons 
and  complaint,  and  that  the  defendant  was  not  at  the 
commencement  of  such  action, or  at  any  time  thenceforward 
previous  to  the  recovery  of  the  alleged  judgment,  resident 
or  domiciled  within  the  jurisdiction  of  the  said  Court,  or 
within  the  jurisdiction  of  the  U.  S.  of  A.,  or  a subject  of 
the  U.  S.  of  A. ; and  that  the  defendant  was  not  at  any 
time  before  the  recovery  of  the  alleged  judgment  served 
with  any  process,  or  summons,  or  complaint,  or  any  pro- 
ceedings in  the  action,  nor  did  defendant  appear  in  said 
action,  nor  had  he  before  the  recovery  of  said  alleged 
judgment  any  notice  or  knowledge  of  any  process,  sum- 
mons, or  complaint,  or  any  process  in  the  action,  nor  had 
he  any  opportunity  of  defending  himself  therein. 

The  fourth  paragraph  was  a defence  to  the  original  cause  of 
action  upon  which  the  alleged  judgment  was  recovered. 
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The  plaintiff  moved  for  an  order  to  strike  out  the  third 
and  fourth  paragraphs  of  the  defendant’s  statement  of 
defence,  on  the  ground  that  the  third  paragraph  is  in  its 
material  parts  false,  and  that  the  fourth  paragraph  tends  to 
prejudice,  embarrass,  and  delay  the  fair  trial  of  the  action. 

A llan  Cassds,  for  the  plaintiff,  put  in  an  exemplifica- 
tion of  the  judgment  sued  on,  and  read  part  of  the  exam- 
ination of  the  defendant,  and  referred  to  Fowler  v.  Vail, 
27  C.  P.  417;  Godard  v.  Gray , L.  R.  6 Q.  B.  189,  and 
Abouloffv.  Oppenheimer  & Go .,  L.  R.  10  Q.  B.  D.  295,  in 
support  of  the  application. 

Shepley,  contra,  cited  Schibsby  v.  Westenholz , L.  R.  6 Q.  B. 
155. 

Mr.  Winchester.— The  defendant,  in  his  examination, 
admits  that  he  heard  of  some  claim  being  made  by  the 
plaintiff  in  the  action  in  which  judgment  was  obtained 
through  his  brother,  who  lived  in  the  U.  S.,  writing  to 
him  about  it,  and  that  he  wrote  his  brother  if  there 
was  anything  about  it  to  employ  some  one  that  knew 
more  about  it  than  he  did,  and  that  he  thought  his 
brother  wrote  him,  informing  him  that  he  had  got 
some  one  to  attend  to  it,  and  that  he  sent  a state- 
ment of  the  matter  to  his  brother,  as  set  forth  in  the 
defence  put  in  by  Stetson  & Green,  lawyers.  Subse- 
quently he  was  informed  that  there  had  been  a trial  and 
judgment  against  him,  and  a considerable  portion  of  his 
estate  attached  to  pay  the  judgment,  and  that  his  brother 
paid  Stetson  & Green  their  costs  for  him.  He,  however, 
states  that  he  never  was  served  with  any  notice  of  the 
action  having  been  brought  in  any  way  whatever,  and 
never  heard  of  the  trial  going  to  take  place,  and  never 
dreamed  or  heard  of  it  until  after  judgment  had  been 
obtained  against  him  ; that  he  has  been  living  in  Canada 
for  the  last  six  years,  and  out  of  19  years  previous  to  that, 
he  only  spent  a year  and  a half  in  the  U.  S.  : that  in  his 
absence  his  brother  looked  after  his  business  : and  that  he 
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did  not  instruct  his  brother  to  engage  any  lawyers,  Stet- 
son & Green  or  any  one  else;  he  supposes  his  brother 
employed  them,  but  he  does  not  know,  as  he  has  not  been 
in  the  States  since  then,  nor  has  he  had  any  communica- 
tions with  them,  or  seen  them. 

The  exemplified  copy  of  judgment  put  in  shews  that 
Stetson  & Green,  the  firm  of  lawyers  above  mentioned, 
entered  an  appearance  for  the  defendant  in  the  said  action, 
and  also  filed  a defence  on  his  behalf. 

I am  asked  on  the  above  evidence  to  strike  out 
paragraph  three,  and  if  that  be  done,  paragraph  four  must 
necessarily  follow. 

The  objectionable  paragraph  is  exactly  similar  to  the 
third  plea  in  the  case  of  Schibsby  v.  Westenholz,  L.  R.  6 
Q.  B.  155.  In  that  case  the  declaration  was  on  a judg- 
ment recovered  by  the  plaintiff  against  the  defendants  in 
France.  The  pleas  were  : first,  never  indebted  : second, 
that  the  Court  which  tried  the  action  had  no  jurisdiction: 
third,  similar  to  paragraph  three  as  above.  Issue  thereon. 
At  the  trial  before  his  Lordship  Mr.  Justice  Blackburn,  a 
verdict  was  found  for  the  plaintiff  with  leave  to  move  to 
enter  a verdict  for  the  defendants  on  the  ground  of  want 
of  jurisdiction.  The  evidence  at  the  trial  proved  that  by 
the  law  of  France  a French  subject  may  sue  a foreigner, 
though  not  a resident  in  France,  and  that  for  this  purpose 
an  alien,  if  resident  in  France,  was  considered  by  the 
French  law  a French  subject;  the  manner  of  serving  pro- 
cess on  absent  defendants  was  also  shewn ; it  also  appeared 
from  evidence  that  the  defendants  lived  and  carried  on 
business  in  London.  The  plaintiff  issued  process  in  the 
manner  set  forth  and  the  French  Consulate  in  London, 
served  on  the  defendants  a copy  of  the  citation.  The 
following  admissions  were  made  : that  the  judgment  was 
regular  according  to  French  law  : that  it  was  given  in 
favour  of  the  plaintiff,  a foreigner  domiciled  in  France, 
against  defendants,  domiciled  in  England,  and  in  no  sense 
French  subjects,  and  having  no  property  in  France.  dhe 
jury  found  that  the  defendants  had  notice  and  knowledge 
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of  the  summons,  and  the  pendency  of  the  proceedings  in 
time  to  have  appeared  and  dej ended  the  action  in  the 
French  Court.  His  Lordship  then  directed  a verdict  to  be 
entered  for  the  plaintiff,  with  leave  reserved  as  above  men- 
tioned. In  delivering  the  judgment  of  the  full  Court  on 
the  motion  to  enter  verdict  for  the  defendants,  His  Lord- 
ship,  at  p.  158,  states  : “No  question  was  raised  at  the  trial 
as  to  the  sufficiency  of  the  pleas  to  raise  the  defence.  If 
there  had  been,  I should  have  made  any  amendment  neces- 
sary, but,  in  fact,  we  are  of  opinion  that  none  was  required.” 
After  citing  the  case  of  General  Steam  Navigation  Co.  v. 
Guillou,  11  M.  & W.  877,  894,  his  lordship,  at  p.  162,  says 
“ It  will  be  seen  from  this  that  those  very  learned  Judgess 
(meaning  Lord  Abinger,  Parke,  C.  B.,  Alderson  and 
Gurney,  B.  B.)  besides  expressing  an  opinion  conformable 
to  ours,  also  expressed  one  to  the  effect  that  the  plaintiffs 
in  that  suit  did  not  put  themselves  under  an  obligation  to 
obey  the  foreign  judgment,  merely  by  appearing  to  defend 
themselves  against  it.”  He  then  proceeds  to  discuss 
Simpson  v.  Fogo , 29  L.  J.,  Ch.,  65 7 on  the  last  mentioned 
ground  when  it  was  otherwise  decided  and  says,  “ The 
case  of  General  Steam  Navigation  Co.  v.  Guillou,  was 
not  referred  to,  and  therefore  cannot  be  considered  as 
dissented  from  ; but  it  seems  clear  they  did  not  agree 
in  the  latter  part  of  the  opinion  there  expressed.  We 
think  it  better  to  leave  this  question  open,  and  to 
express  no  opinion  as  to  the  effect  of  the  appearance 
of  a defendant,  where  it  is  so  far  not  voluntary  that 
he  only  comes  in  to  try  to  save  some  property  in  the 
hands  of  the  foreign  tribunal.”  In  proceeding  further  his 
Lordship  states  : “ In  Douglas  v.  Forrest,  4 Bing,  at  p.  703, 
the  Court,  deciding  in  favour  of  the  party  suing  on  a 
Scotch  judgment,  say:  “We  confine  our  judgment  to  a case 
where  the  party  owed  allegiance  to  the  country  in  which  the 
judgment  was  so  given  against  him,  from  being  born  in  it, 
and  by  the  laws  of  which  country  his  property  was,  at  the 
time  those  judgments  were  given,  protected.  The  debts 
were  contracted  in  the  country  in  which  the  judgments 
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were  given,  wdiilst  the  debtor  resided  in  it.”  His  Lordship, 
whilst  not  deciding  this  question,  said  : “We  should,  how- 
ever, point  out  that,  whilst  we  think  that  there  may  be 
other  grounds  for  holding  a person  bound  by  the  judg- 
ment of  the  tribunal  of  a foreign  country  than  those 
enumerated  in  Douglas  v.  Forrest,  we  doubt  very  much 
whether  the  possession  of  property  locally  situated  in  that 
country  and  protected  by  its  laws,  does  afford  such  a 
ground.  It  should  rather  seem  that,  whilst  every  tribunal 
may  very  properly  execute  process  against  the  property 
within  its  jurisdiction,  the  existence  of  such  property,  which 
may  be  very  small,  affords  no  sufficient  ground  for  impos- 
ing on  the  foreign  owner  of  that  property  a duty  or  obliga- 
tion to  fulfil  the  judgment.”  The  rule  was  made  absolute 
to  enter  a verdict  for  defendants. 

This  case  was  decided  immediately  after  Godard  v. 
Gray,  L.  R.  6 Q.  B.  139,  and  is  referred  to  and  followed 
in  our  own  Courts,  in  Fowler  v.  Vail,  27  C.  P.  417,  aud 
S.  C.  4 App.  267.  I think  that  all  the  objections  raised 
or  which  could  be  raised  by  Mr.  Oassels  against  para- 
graph three  of  the  defendant’s  statement  of  defence, 
are  very  fully  met  and  answered  by  the  judgment  in 
Schibsby  v.  Westenholz,  L.  R.  6 Q.  B.  155,  and  the  decision 
of  the  Judges  who  heard  that  case  as  expressed  by  his 
Lordship,  Mr.  Justice  Blackburn.  In  this  present  case  the 
defendant  has  not  in  his  examination  admitted  as  much  as 
was  proved  to  the  satisfaction  of  the  j ury  in  Schibsby  v. 
Westenholz,  as  to  his  knowledge  of  the  action  being  com- 
menced, or  subsequently  upon  judgment,  and  the  fact  of 
his  having  property  in  the  ibtates  liable  to  attachment  is 
not  considered  a sufficient  ground  as  above  expressed  to 
bind  the  defendant  in  that  action.  It  is,  I think,  unneces- 
sary for  me  to  further  enlarge  upon  the  matter.  The 
motion  must  be  refused,  with  costs  in  the  cause  to  the 
defendant  in  any  event. 


On  appeal  argued  by  the  same  counsel, 
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Armour,  J.,  dismissed  the  appeal,  with  costs,  without 
calling  on  the  defendant  (respondent). 


Old  v.  Old. 

Interim,  alimony. 

Interim  alimony  was  stayed  until  the  plaintiff  had  produced  on  oath 
books,  papers,  &c.,  belonging  to  her  husband,  which  she  had  taken 
with  her  when  leaving  his  house,  and  which  deprived  him  of  the  means 
of  paying  it. 

[April|21,  1883. — Boyd,  0.] 

Hoyles  appealed  from  the  order  of  the  Master  at 
Goderich,  allowing  the  plaintiff  $6  a week  for  interim 
alimony,  and  showed  that  when  plaintiff  left  defendant’s 
house  she  took  with  her  his  books  of  account,  notes,  and 
securities,  and  did  not  leave  him  with  the  means  of  paying 
interim  alimony.  He  cited  Browne  on  Divorce,  p.  195  ; 
Bremner  v.  Bremner,  3 Sw.  & Tr.  249. 

H.  Cass  els,  for  the  plaintiff,  contra. 

Boyd,  C. — Made  an  order  staying  the  payment  of  ali- 
mony to  the  wife  until  she  has  produced  on  oath  in  the 
office  of  the  Master  all  books,  securities,  and  notes  taken 
from  defendant,  which  were  to  be  delivered  up  to  him,  the 
plaintiff  to  give  the  usual  undertaking  to  go  to  trial. 

No  costs  of  appeal. 
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McLean  y.  Thompson  et  al. 

Notice  of  [trial — Rule  255  0.  J.  A. 

The  words  “either  party,”  in  Rule  255,  0.  J.  A.,  mean  “any  party,”  and 
when  an  action  is  as  to  all  the  parties  to  it  ripe  for  trial  one  of  several 
defendants  may  bring  the  case  on  under  that  rule  by  giving  notice  of 
trial  to  the  plaintiff  and  his  co-defendants. 

[June  20,  1883.—  Boyd,  C.] 

An  action  to  set  aside  a fraudulent  conveyance,  brought 
in  the  Chancery  Division  of  the  High  Court  of  Justice  of 
Ontario. 

The  defendant  Garland  gave  notice  of  trial  at  the 
Toronto  June  Assizes,  to  the  plaintiff  and  his  co-defend- 
ant, Thompson. 

The  plaintiff  applied  to  the  Master  in  Chambers  to  set 
aside  the  notice,  but  his  application  was  dismissed. 

A.  G.  Galt , for  the  plaintiff,  appealed  from  the  Master’s 
order,  contending  that  the  notice  was  irregular,  even  if 
Rymal  v.  McEachren ; (decided  by  the  Master,)  3 C.  L.  T, 
106,  should  be  approved.  He  argued  that  under  the  word- 
ing of  Rule  255  0.  J.  A.,  one  of  two  defendants  cannot 
give  notice  of  trial.  Either  party  must  mean  the  plaintiffs 
or  the  defendants,  not  one  of  the  plaintiffs  or  one  of  the 
defendants. 

T.  S.  Plumb,  for  the  defendant  Garland,  contra,  cited 
Rymal  v.  McEachren , supra  ; Rules  255,  264,  266  O.  J.  A.  » 
Chy.  G.  0.  161 ; Ambroise  v.  Evelyn,  L.  R.  11  Chy.  D.  759  ; 
Crowther  v.  Duke,  7 Dowl.  P.  R.  409 ; Griffith  <$c  Love- 
lands,  Jud.  Acts,  Order  XXXVI.,  Rules  4 and  4 a. 

Boyd,  C. — Rymal  v.  McEachren,  3 C.  L.  T.  106,  of 
which  I approve,  decides  that  this  action  might  be  pro- 
perly set  down  and  tried  at  the  current  Toronto  Assizes. 
The  only  new  question  is,  whether  it  is  open  for  one  of 
two  defendants,  under  Rule  255,  to  give  notice  of  trial. 
Having  regard  to  the  former  practice,  I think  that  it  is 
70 — VOL.  IX  O.P.R. 
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competent  for  one  of  several  defendants,  when  the  action 
is  as  to  all  ripe  for  trial,  to  bring  the  case  on  under  Rule  255. 
“ Either  party”  is  to  be  read  any  party.  That  is  the  word 
used  in  the  original  of  this  part  of  the  rule,  namely,  Chy.  G. 
O.  161,  and  the  later  order  repealing  it,  No.  605.  That  order, 
passed  on  12th  February,  1872,  provides  that  “incases 
where  issue  is  joined  three  weeks  before  the  day  appointed 
for  the  commencement  of  the  sittings,  and  the  plaintiff 
neglects  to  set  down  the  cause  for  hearing  at  the  sittings 
next  after  the  cause  being  so  at  issue,  any  defendant  may 
set  the  cause  down  for  hearing  * * and  may  serve  notice 
of  hearing  on  the  other  parties  to  the  cause.”  G. 
O.  163  provides  that  notice  of  setting  down  is  to  be 
served  by  the  party  setting  down.  These  orders  were  to 
remedy  the  former  practice  prevailing  in  England,  which 
permitted  one  defendant  to  set  down  a cause,  and  serve 
the  plaintiff  with  subpoena  to  hear  judgment,  and  then  it 
devolved  on  the  plaintiff  to  serve  the  other  defendants  : 
Clarke  v.  Dunn , 5 Madd.  474  ; Smith  v.  Wells,  6 Mad.  193. 
I regard  the  notice  of  trial  as  regularly  given,  and  dismiss 
the  appeal,  with  costs  in  the  cause  to  the  respondent. 
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McGannon  v.  Clarke. 


Costs — Procuring  evidence — Taxation — Local  Master — Fees, 

Expense  incuried  for  surveys  and  other  special  work  of  that  nature,  made 
in  order  to  qualify  witnesses  (surveyors)  to  give  evidence  are  not  tax- 
able between  party  and  party,  the  English  Chancery  Order  120  (1845) 
not  being  in  force  here. 

The  taxing  officer  refused  to  allow  charges  for  maps  prepared  to  identify 
the  details  of  the  line  mentioned  in  the  judgment  as  that  which  the 
Judge  considered  the  true  line,  and  also  for  a certificate  of  the  state  of 
the  cause,  for  a letter  advising  of  judgment,  and  for  instructions  on 
motion  for  judgment. 

Held , that  there  being  no  error  in  principal,  but  only  an  exercise  of  dis- 
cretion by  the  taxing  officer,  the  Court  would  not  interfere  with  his 
ruling. 

Held,  also,  that  the  Local  Masters,  who  are  paid  by  fees  instead  of  salary 
are  entitled  to  charge  one  dollar  per  hour  in  money  under  Chancery 
Tariff  of  23rd  March,  1875,  when  taxing  costs. 

[June  18,  1883. — Boyd,  C.l 

An  action  to  restrain  waste,  and  for  ejectment.  The  plain- 
tiff and  defendant  were  the  owners  of  adjoining  lots,  and 
the  defendant  claimed  title  to  and  cut  timber  upon  land 
enclosed  by  the  plaintiff,  the  defendant  claiming  by  posses- 
sion,and  also  asserting  that  the  line  between  the  lots  was  not 
properly  drawn.  Judgment  was  given  for  the  plaintiff, 
with  costs  of  the  action.  The  costs  were  taxed  by  the  local 
master  at  Ottawa,  and  were  subsequently  revised  by  one  of 
the  taxing  officers  at  Toronto. 

This  was  an  appeal  from  the  revision. 


F.  Arnoldi,  for  the  plaintiff,  cited  Churton  v.  Trewen , 15 
W.  R.  559  ; Mackley  v.  Chillingworth , L.  R.  2 C.  P.  D.  273 ; 
Holmes  v.  Holmes,  9 J.  B.  Moo.  158. 

Lavgton,  for  the  defendant,  cited  Gravatt  v.  Attwood , 
21  L.  J.  N.  S.  C.  L,  215  ; Smith  v.  Fuller,  L.  R.  19  Eq.  473 


Boyd,  C. — Tariffs  of  costs  are  framed  on  the  prin- 
ciple laid  down  by  Malins,  V.  C.,  in  Smith  v.  Fuller,  L.  R. 
19  Eq.  473,  “ the  costs  chargeable  under  a taxation  as 
between  party  and  party  are  all  that  are  necessary  to 
enable  the  adverse  plaintiff  to  conduct  the  litigation,  and 
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no  more.  Any  charges  merely  for  conducting  litigation  more 
conveniently  may  be  called  luxuries,  and  must  be  paid  by 
the  party  incurring  them.” 

The  chief  items  now  in  question,  of  outlay  for  surveys 
and  other  special  work  of  that  nature,  made  and  undertaken 
in  order  to  qualify  the  surveyors  to  give  evidence,  are  tax- 
able in  England  under  orders  and  rules  of  Court,  which  the 
Judges  have  not  thought  fit  to  adopt  in  this  country.  By 
No.  8 of  the  special  allowances  and  general  provisions 
annexed  to  the  additional  rules  of  the  Supreme  Court* 
(August  12,  1875),  it  was  provided  that  the  Master  might 
allow  such  just  and  reasonable  charges  as  appear  to  have 
been  properly  incurred  in  procuring  evidence  and  the 
attendance  of  witnesses.  This  was  adopted  from  a former 
order  of  the  Court  of  Chancery,  (1845,  Rule  120)  couched 
in  much  the  same  language.  The  construction  put  upon 
the  words  “ procuring  evidence,”  is,  that  it  was  intended  to 
include  the  cost  of  witnesses  preparing  themselves  for 
examination ; and  under  it,  expenses  of  surveyors  such  as 
are  claimed  in  the  present  case  were  allowed  in  Mackley  v. 
Ghillingworth,  L.  R.  2 C.  P.  E).  273.  Without  such  a pro- 
vision the  Judges  held  that  expenses  of  this  nature  were 
not  taxable  as  between  party  and  party.  Nolan  v.  Gopenan, 
L.  R.  8 Q.  B.  84,  is  very  much  in  point  against  this  appeal. 

There  Cockburn,  C.  J.,  said:  “ There  is  an  inflexible 
rule  that  the  preliminary  expenses  of  what  has  been 
called  qualifying  the  witness  to  give  evidence  shall  not 
be  allowed.”  In  May  v.  Selby,  4 M.  & Gr.  142,  Erskine, 
J.  said,  “I  have  always  understood  the  rule  to  be  that 
in  cases  turning  upon  measure  and  value,  the  expenses  of 
surveyors  are  not  to  be  allowed.” 

In  Ormerod  v.  Thompson , 16  M.  &.  W.  860,  it  was  held, 
that  the  expense  of  surveying  and  taking  levels,  in  order  to 
ascertain  whether  a weir  had  been  improperly  raised  to 
the  prejudice  of  the  plaintiff’s  water-mill,  were  not  allowed 
on  taxation.  This  decision  was  followed  and  affirmed  by 
the  Court,  in  Lamb  v.  Simpson,  4 Ex.  85.  So  also  a very 
strong  decision  in  the  same  direction  is  Bayley  v.  Beau- 
mont, 11  J.  B.  Moo.  497. 
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Parts  of  the  English  Chancery  Order  120  (1845)  are 
embodied  in  oar  Order  of  3rd  May,  1853,  (order  45,  sec.  3) 
now  consolidated  in  G.  0.  307,  hut  that  part  relating  to 
procuring  evidence  is  omitted.  That  is  a sufficient  intim- 
ation that  it  was  not  intended  to  incorporate  this  provision 
into  our  practice,  and  as  a matter  of  fact  the  course  of  pro- 
cedure in  the  taxing  offices  has  been  invariably  to  disallow 
such  costs  as  are  now  claimed.  The  English  Order  is  not 
extended  to  our  system  by  the  Chancery  Act,  for  the  date 
therein  of  10th  June,  1857,  does  not  relate  to  mere  points 
of  practice. 

The  Master  has,  according  to  the  usual  course,  allowed 
for  maps  and  plans  which  were  proper  and  were  used  at  the 
trial, but  he  disallowed  charges  for  maps  prepared  to  identify 
the  details  of  the  line  mentioned  in  the  judgment  as  that 
which  the  Judge  considered  the  true  line.  The  Master 
considered  that  though  they  were  useful  and  convenient  it 
was  not  proper  in  the  circumstances  to  allow  them.  There 
is  no  error  in  principle  here,  but  only  a matter  where  the 
officer  has  exercised  his  discretion,  and  according  to  an 
authority  very  much  in  point,  of  Pilgrim  et  al.  v.  South 
Hampton  and  Dorchester  R.  W.  Co.,  8 C.  B.  25,  the  Court 
is  not  to  interfere  by  way  of  appeal  in  such  cases. 

Preliminary  expenses  such  as  I have  been  dealing  with, 
are  matters  that  the  Judge  or  jury  may  consider  in  award- 
ing damages  and  the  like,  but  so  far  as  the  taxing  officer  is 
concerned  it  is  not  in  his  power  under  the  present  tariff  and 
practice  to  allow  them  to  the  successful  party. 

Other  items  complained  of  (not  excepting  the  letter 
which  I should  have  been  disposed  to  allow)  are  all  within 
the  discretion  of  the  taxing  master,  and  his  ruling  thereon 
should  not  be  disturbed : i.  e,  the  charges  for  certificate  of 
state  of  cause,  the  letter  advising  of  judgment,  and  the 
instructions  on  motion  for  judgment. 

The  only  remaining  matter  is  one  affecting  the  local  mas- 
ter’s right  to  charge  a per  horam  allowance  of  $1  while 
engaged  in  taxing  the  bill  of  costs.  The  Master  at  Ottawa 
acted  properly  under  the  Chancery  Tariff  of  23rd  March, 
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1875,  which  allows  him  at  the  rate  of  $1  for  each  hour 
engaged  in  taxing  costs.  This  master  is  paid  by  means  of 
his  fees,  and  not  by  a salary.  Under  the  Common  Law 
Tariff  the  clerk  and  deputy -clerk  of  the  crown  is  to  take 
only  what  is  equivalent  to  one  dollar,  on  taxing  every  bill 
of  costs,  and  giving  allocutur.  It  was  not  the  intention  of 
the  O.  J.  A.  to  interfere  with  the  amount  of  remuneration 
received  by  existing  officers.  Sec.  64,  sub-sec.  10,  provides 
for  the  case  of  an  officer  paid  by  salary,  and  provides  that 
the  like  sums  and  fees  heretofore  payable  on  proceedings 
in  his  office  shall  continue  to  be  payable,  but  in  stamps. 

"Rule  432  0.  J.  A.  provides  that  till  a tariff  of  fees  payable 
in  stamps  or  otherwise  is  provided  by  Rules  of  Court,  the 
fees  to  be  so  payable  shall  be  the  fees  now  payable  on 
similar  proceedings  (if  any)  in  the  Court  of  Queen’s  Bench 
and  Common  Pleas  ; and  where  there  is  no  similar  pro- 
ceeding in  those  Courts,  the  fees  to  be  so  paid  shall  be  the 
fees  now  payable  on  similar  proceedings  in  the  Court  of 
Chancery.  The  wording  of  this  is  peculiar,  and  I think  it 
may  be  so  read  as  to  leave  untouched  the  income  of  those 
officers,  who,  when  the  Act  was  passed,  derived  their  salary 
from  fees  paid  in  money.  It  has  a double  aspect,  and  pro- 
vides for  two  cases : one  where  the  fees  are  paid  in 
stamps,  and  the  other  when  the  fees  are  paid  otherwise 
i.  e.  in  money.  Thus  it  provides,  first,  that  till  a tariff  of 
fees  payable  in  stamps  is  provided,  the  fees  to  be  so  payable 
( i . e.  in  stamps)  shall  be  the  fees  now  so  payable,  (i.  e.  in 
stamps),  on  similar  proceedings  in  the  Common  Law  Courts. 
And  where  there  in  no  similar  proceedings  in  these  Courts 
the  fees  to  be  so  paid,  (i.  e.  in  stamps)  shall  be  the  fees  now 
payable  on  similar  proceedings  in  the  Court  of  Chancery. 
And  then,  in  the  next  place,  adverting  to  fees  payable  in 
money,  it  in  effect  repeats  the  same  provisions. 

Thus  the  intention  is  to  assimilate  the  amounts  of  fees 
payable  for  similar  proceedings  in  all  the  Courts,  when  those 
fees  are  payable  in  stamps,  and  to  assimilate  them  when  the 
fees  are  payable  in  money.  But  in  the  present  case  the 
Common  Law  Officer  who  taxed  bills  of  costs  was  paid  in 
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stamps,  and  the  Chancery  Officer  was  paid  in  money,  and 
there  is  no  provision  plainly  made  in  this  rule  that  the 
payment  in  money  should  he  equalized  with  or  rather 
reduced  to  the  payment  in  stamps. 

If  the  Master  at  Ottawa  had  been  placed  on  a salary  like 
some  other  masters  when  the  Judicature  Act  was  passed,  the 
fees  payable  to  him  under  the*Chancery  Tariff  would,  under 
sec.  64,  subsec.  10,  0.  J.  A.,  continue  to  be  paid  at  the  same 
rate,  but  in  stamps.  The  fact  that  he  has  not  Been  salaried 
should  not  be  construed  under  Rule  432  so  as  to  reduce  his 
salary,  while  his  duties  and  responsibilities  remain  as  before. 
R.  445  also  assists  this  construction.  The  result  is  that  R. 
432  does  not  in  this  case  affect  the  right  of  the  Deputy-Mas- 
ter to  be  paid  according  to  the  Chancery  Tariff  for  the  time 
occupied  in  the  taxation,  and  on  this  ground  of  appeal  the 
revised  taxation  will  be  altered.  This  should  not  affect 
the  costs  of  the  appeal,  which  must  be  given  against  the 
plaintiff. 
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Darling  v.  Darling. 


Commission — Evidence — Time  for  return. 

The  time  for  the  return  of  a foreign  commission  was  extended  from  the 
1st  February,  by  an  order  of  the  Master  in  Ordinary,  in  the  following 
terms  : “I  extend  the  time  for  the  return  of  the  commission  peremp- 
torily to  the  24th  February,”  The  witnesses  were  examined  viva  voce 
on  the  24th  February,  all  parties  being  represented. 

Held,  that  the  Master  was  wrong  in  excluding  this  evidence,  as  the  com- 
mission being  executed  on  the  24th  February,  there  was  no  irregularity 
because  of  the  necessary  delay  occasioned  by  its  transmission  from  a 
foreign  couutry,  and  in  any  event,  the  effect  of  the  plaintiffs  being 
represented  at  the  examination  was  to  waive  any  objection  that  th 
evidence  was  not  returned  to  the  Master’s  office  by  the  24th  February. 


[November  15,  1882. — Boyd,  0.] 

A commission  was  issued  on  behalf  of  the  defendants  to 
examine  witnesses  in  England  pursuant  to  Order  XXXIII. 
0.  J.  A.  in  the  form  given  in  the  Schedule  to  the  rules  of 
Court,  the  1st  February  being  named  as  the  return  day. 
Upon  application  the  Master  in  Ordinary  made  the  follow- 
ing order:  “I  extend  the  time  for  the  return  of  the 
commission  peremptorily  to  the  24th  February.”  The 
witnesses  were  examined  on  the  24th  of  February,  but 
the  commission  and  evidence  did  not  reach  the  Master’s 
office  until  some  time  afterwards.  The  Master  excluded 
the  evidence  taken  under  the  Commission,  and  the  defend- 
ants appealed  from  his  ruling. 


Maclennan , Q.  C.,  and  Bain,  for  the  appeal. 
Moss,  Q.  C.,  contra. 


Boyd,  C. — An  ordinary  form  of  commission  in  the  Com- 
mon Law  Courts  to  take  evidence  abroad  before  the 
Judicature  Act,  specified  a time  and  place  for  the  exami- 
nation of  the  witnesses,  followed  by  a direction  that  when 
taken  the  commissioners  were  to  send  the  same  without 
delay  under  seal  to  the  proper  officer : Greville  v.  Stulz, 
11  Q.  B.  997.  Or  the  writ  might  direct  the  commissioners 
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to  take  evidence  at  a time  and  place  to  be  fixed  by  them, 
and  when  so  taken  they  were  to  send  the  same  on  or  before 
a day  mentioned  (e.  g .,  the  last  day  of  Trinity  Term  next) 
to  the  proper  officer.  This  was  the  return  day,  and  it  was 
enough  if  the  witnesses  were  examined  before  this  day : 
Simms  v.  Henderson,  11  Q.  B.  1015,  1025.  The  power 
conferred  upon  the  commissioners  to  take  evidence  con- 
tinues up  to  the  evening  of  the  day  on  which  it  is 
returnable  : Moreton  v.  Moreton,  1 Dick.  21.  The  endeavour 
to  ascertain  the  minutiae  of  this  practice  is  almost  as 
unsatisfactory  now  as  when  its  state  of  uncertainty 
was  noted  in  Steinkeller  v.  Newton , 1 Sco.  N.  It.  148. 
Formerly  in  Chancery  the  commission  might  be  returnable 
either  on  a day  certain  or  without  delay.  In  Wake  v. 
Franklin,  1 S.  & S.  96,  the  Vice-Chancellor  of  England 
suggested  that  it  would  be  a good  rule  to  fix  a period  for 
the  return  of  every  foreign  commission,  calculated  on  the 
distance  of  the  place  at  which  it  is  to  be  executed.  It  was 
thought  in  Hall  v.  DeTastet,  6 Madd.  269,  that  when 
the  commission  was  returnable  on  a day  certain,  an  order 
could  not  be  made  to  extend  the  time.  This  was  in  1822, 
but  in  1831  it  was  held  at  common  law  that  the  time  if 
too  short  could  be  extended,  in  Shovey  v.  Shebelli,  1 Tyr. 
50 5,  noted.  This  latter  is  the  better  practice,  and  is 
expressly  recognised  by  the  English  Judicature  Act  in  the 
long  form  of  order  given  in  Appendix  H.,  No.  30,  clause 
10,  Act  of  1875. 

Formerly,  in  this  Province,  the  commission  in  Chan- 
cery, as  usually  framed,  did  not  fix  the  date  of  exam- 
ination, and  merely  directed  the  commissioners  to  “ return 
the  depositions  without  delay,”  and  so  at  law,  leaving 
the  time  and  place  of  execution  to  be  fixed  by  the  com- 
missioners, the  direction  was  after  having  taken  the  exam- 
ination, “ to  send  the  same  without  delay  ” to  the  Court 
In  the  Ontario  Judicature  Act  of  1881,  the  Order  XXXIII. 
relating  to  commissions  to  examine  witnesses  substan- 
tially agrees  with  the  provisions  of  the  English  Act.  It 
provides,  Rule  2y7,  that  the  interrogations  and  depositions. 
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“shall  be  sent  to  the  Judge  or  officer,  on  or  before  such 
day  as  may  be  ordered  in  that  behalf,”  enclosed  and  under 
seal  as  directed.  This  is  the  form  used  in  the  present  case, 
and  it  is  contended  that  the  meaning  of  the  direction  is, 
that  the  evidence  shall  be  sent  so  as  to  arrive  at  the 
Master’s  office  by  the  day  named.  But  that  in  my  judg- 
ment is  not  only  to  interpolate  words  which  are  not  in  the 
Act,  but  to  depart^  from  the  obvious  meaning  of  the 
language  used.  The  plain  signification  of  the  words  is  to 
give  the  commissioners  power  to  deal  with  the  matter  sent 
to  them  down  to  the  day  fixed  for  the  transmission  of 
the  executed  commission,  and  their  right  to  take  the 
depositions  continues  down  to  the  close  of  that  day.  If 
their  return  is  mailed  on  that  day,  they  have  discharged 
their  duty  punctually,  and  from  that  point  of  time  the 
return  is  constructively  in  the  custody  of  the  Court. 

Here  the  Commission  was  to  be  sent  from  England  in  the 
first  place  on  the  1st  February.  The  Master  upon  application 
enlarged  the  time  as  follows : “ I extend  the  time  for  the 
return  of  the  commission  peremptorily  to  the  24th  Febru- 
ary.” This  is  ambiguous  and  may  have  the  meaning  which 
the  Master  gives  it,  viz.,  that  the  evidence  under  the 
commission  was  then  to  be  in  the  Master’s  office  duly 
returned.  This  is  the  sense  in  which  the  same  word  is 
used  in  Rule  299,  providing  that  the  trial  of  the  action 
shall  be  stayed  till  the  return  of  the  commission.  But  it 
was  not  understood  in  this  sense  by  the  defendant,  nor  by 
the  representatives  of  both  sides  acting  under  the  commis- 
sion in  England.  The  cablegram  sent  was  strictly  in  accord 
with  the  Master’s  direction,  in  saying  that  the  time  was 
extended  to  the  24th  February  for  the  return  of  the  com- 
mission. Upon  that  all  parties  proceed  with  the  examina- 
tion and  cross-examination  of  witnesses,  the  effect  of  which 
was  unquestionably  to  waive  on  the  part  of  the  plaintiff 
any  objection  that  the  evidence  wTas  not  returned  to  the 

Master’s  office  by  the  24th  February  : Hamond  v.  , 

1 Dick.  50  ; Howkins  v.  Baldwin , 16  Q.  B.  376 ; Sherman 
v.  Tinsley , 4 Scott  286  ; Petier  v.  Booth,  1 Dowl.  N.  S.  545. 
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But  I am  inclined  to  hold  that  the  Master’s  direction  as  to 
enlarging  the  time  was  tantamount  to  enlarging  the  return- 
day  of  the  writ,  to  use  the  technical  language  derived  from 
the  old  practice,  the  result  of  a proper  application  on  . the 
part  of  the  appellant  to  secure  the  execution  of  the  com- 
mission : Mortimer  v.  Preedy , 3 M.  & W.  602.  It  is  true 
that  the  commission,  although  called  a writ,  is  not  techni- 
cally so  to  all  intents  : Nicol  v.  Alison,  11  Q.  B.  1006. 
But  in  the  old  practice  the  return  day  of  the  writ  meant 
that  it  was  to  be  executed  on  that  day  so  as  to  be  returned 
into  the  Court  before  its  rising.  This  was  modified  in 
practice  so  that  it  might  be  executed  at  any  time  on  that 
day  up  to  midnight  and  after  the  rising  of  the  Court : 
Maud  v.  Barnard,  2 Burr.  812.  There  it  was  intimated 
by  Lord  Mansfield  that  the  Court  would  look  at  the  reason 
of  the  thing,  as  it  might  be  impossible! for  the  return  to  be 
made  on  the  day  when  the  distance  was  to  great.  The 
effect  of  the  Master’s  enlargement  was  to  extend  the  time 
of  return  to  the  24th  February,  up  to  which  time  the  com- 
missioners had  the  right  to  take  evidence.  The  intention 
of  the  new  practice  is  to  fix  a time  certain  in  the  commis- 
sion up  to  which  the  evidence  may  be  taken.  If  executed 
and  posted  within  that  time,  there  is  no  irregularity 
because  of  the  necessary  delay  occasioned  by  its  trans- 
mission from  a foreign  country. 

In  this  case  there  was  no  objection  made  in  the  Master’s 
office  that  the  commissioners  had  exceeded  their  powers  in 
taking  the  depositions  on  the  24th.  The  objection  was, 
that  the  depositions  had  not  been  returned  to  the  office 
by  the  24th.  No  application  was  made  to  suppress  them 
on  this  ground.  I cannot  but  think  that  the  parties  have 
been  at  cross  purposes  as  to  this  evidence  since  the  com- 
mission was  current.  A little  explanation  would  have 
prevented  any  disagreement  as  to  the  reception  of  the 
evidence  on  the  terms  acceded  to  when  the  appeal  was 
argued.  Considering  all  the  circumstances  and  the  uncer- 
tainty as  to  the  practice,  I think  the  costs  of  the  appeal 
will  best  be  disposed  of  by  awarding  them  to  the  appellant 
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if  he  substantially  succeeds  in  his  contention  in  the  Master’s 
office  in  respect  of  which  this  evidence  has  been  taken; 
otherwise  no  costs. 


Abell  v.  Parr. 

Mortgage  suits — Possession — Adding  parties. 

In  a foreclosure  suit,  after  final  judgment,  an  order  was  obtained  ex  parte 
adding  two  parties  as  defendants,  who  had  pendente  Lite  and  before 
judgment  become  interested  in  the  equity  of  redemption,  and  directing 
that  they  be  bound  by  the  judgment  unless,  within  fourteen  days,  they 
should  move  against  the  order. 

On  application  by  the  added  defendants  this  order  was  rescinded ; and 
Held,  that  they  should  not  have  been  made  parties  after  judgment. 

[June  19,  1883. — The  Master  in  Chambers .] 

An  action  upon  a mortgage  for  foreclosure. 

The  original  defendants,  Henry  and  Joseph  Parr,  did 
not  appear:  judgment  of  foreclosure  was  given  against 
them;  and  25th  May,  1883,  was  appointed  for  redemption 
by  them. 

Pendente  lite,  and  before  judgment,  Hannah  and  Samuel 
Parr  became  interested  in  the  equity  of  redemption,  hav- 
ing been  before  the  action,  and  still  continuing,  in  possession 
of  the  mortgaged  premises. 

On  the  1st  of  May,  1883,  on  the  application  of  the  plain- 
tiff an  order  was  made  ex  parte,  adding  Hannah  and 
Samuel  Parr  as  parties  defendants,  and  directing  that  they 
be  bound  by  the  judgment  of  foreclosure,  unless  within 
fourteen  days  they  should  move  against  the  order. 

These  parties  now  moved  to  rescind  that  order. 

Leonard,  for  the  motion,  contended  that  the  Master  in 
Chambers  had  no  jurisdiction  to  add  parties  after  judg- 
ment, and  cited  Williams  v.  Andrews,  W.  N.  1875,  p.  237; 
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Attorney -General  v.  Corporation  of  Birmingham,  L.  R.  15 
Ch.  D.  423 ; Bank  of  Montreal  v.  Wallace  13  Gr.  184. 

Langton,  contra,  cited  Robson  v.  Argue,  25  Gr.  407  ; 
Mitford  on  Pleading,  p.  74 ; Campbell  v.  Holyland,  L.  R. 
7 Ch.  D.  166  ; Tice  v.  Meyers,  3 U.  C.  L.  J.  N.  S.  102. 

The  Master  in  Chambers. — It  is  not  easy,  nor  even 
possible,  to  get  at  the  exact  truth  as  to  the  occurrences  for 
the  last  fifteen  years  treated  of  in  the  papers  in  this  case 
or  to  tell  just  what  are  the  respective  rights  of  the  several 
members  of  the  Parr  family  as  to  the  property  in  question 
When  the  old  man  relinquished  all  claim  some  twelve  years 
ago  Henry  and  Joseph  got  a conveyance,  with  the  old 
man’s  consent,  or  what  was  equivalent  to  a conveyance. 
The  whole  family  then  went  on  working  the  place  till 
1879  or  1880.  They  paid  the  interest  nearly,  not  quite, 
nothing  of  the  principal.  Henry  and  Joseph  then  went  to 
live  on  another  place  which  they  bought  in  the  township 
of  Flos.  At  that  time  they  told  the  family  that  they 
wanted  nothing  more  to  do  with  the  place : that  they  might 
go  on  and  pay  for  it  if  they  could.  The  present  added  defen- 
dants, mother  and  son,  continued  in  possession  (which  they 
still  have)  and  worked  the  place,  paying  such  of  the  interest 
as  they  could.  It  seems  at  a later  stage  they  took  a con- 
veyance from  the  original  defendants.  It  was  in  September 
or  October  last  after  this  Us  pendens  had  been  registered. 

It  is  not  a question  now  what  may  be  the  ultimate 
rights  of  the  plaintiff.  The  question  before  me  is  much 
narrower.  Supposing  the  defendants  Hannah  and  Samuel 
had  not  taken  the  release  from  the  original  defendants  in 
October  last.  They  were  in  possession  and  had  rights 
adverse  to  the  rights  of  Henry  and  Joseph,  who  had  aban- 
<Iened  the  place  under  the  circumstances  I have  mentioned. 
Hannah  and  Samuel  had  paid  interest  to  the  owners,  after 
Henry  and  Joseph  had  so  abandoned,  and  Hannah  and 
Samuel  had  been  in  possession  working  the  place. 
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I mean  nothing  further  than  this,  that  Hannah  and 
Samuel  should  have  been  added  before  decree,  and  should 
not  have  been  made  parties  to  a foregone  judgment  by 
which  their  rights  were  concluded.  They  in  possession 
have  something  to  say,  which  must  be  heard  by  the  proper 
tribunal  before  they  can  be  turned  out. 

Order  rescinded . 


Stuart  v.  Branton  et  al. 

Bail — Surety- -Costs. 

Sureties  sued  on  a bail-bond,  obtained  an  order  to  stay  proceedings  on  the 
render  of  their  principal,  “upon  payment  of  costs.” 

Held,  that  the  words  “upon  payment  of  costs”  are  words  of  agreement, 
not  mere  words  of  condition,  and  that  execution  for  the  costs  was 
properly  issued  under  the  order. 

[February  26,  1883. — The  Master  in  Chambers .] 

A motion  to  set  aside  execution. 

The  facts  appear  in  the  judgment. 

G.  H.  Watson , for  the  defendants. 

Clement , for  the  plaintiff. 

The  Master  in  Chambers. — This  is  an  action  against 
the  bail.  The  words,  “ upon  payment  of  costs,”  occur 
in  an  order  obtained  by  them  to  stay  proceedings  in  the 
action  against  them,  on  the  render  of  their  principal.  Pro- 
ceedings have  been  accordingly  stayed.  And  the  costs  not 
having  been  paid,  the  plaintiff  has  taken  out  execution 
for  them  on  the  order.  The  motion  is  to  set  aside  the 
execution. 
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The  question  is,  whether  these  words  are,  under  the  cir- 
cumstances, words  of  agreement,  or  mere  words  of  con- 
dition. On  the  argument  I was  inclined  to  the  latter 
opinion.  On  referring  to  the  cases,  and  on  considering  the 
facts  of  this  case,  I have  come  to  the  other  conclusion.  I 
think  them  words  of  agreement  here,  and  I will  say  that 
I am  very  clearly  of  that  opinion.  The  defendant  comes 
and  asks  that  proceedings  may  he  stayed,  and  they  are 
stayed  accordingly.  The  terms  of  Rule  88,  0.  J.  A.,  on 
which  they  move,  are,  that  the  proceedings  shall  be  stayed 
“ on  payment  of  the  costs  of  the  writ  and  service  thereof 
only."  Now,  Pugh  v.  Kerr,  5 M.  & W.  164,  6 M.  & W. 
17 ; King  v.  Clifton,  5 T.  R.  257  ; Norton  v.  Westminster 
Improvement  Commissioners,  21  L.  J.  Ex.  825  ; and  Brega 
v.  Hodgson,  4 P.  R.  47,  all  shew  that  the  words,  “ on 
payment  of  costs,”  may  be  regarded  as  words  of  agr  eement 
or  words  of  condition  only,  according  to  the  facts  of  the 
particular  case.  I will  add  that  there  is  no  necessary 
inconsistency  in  regarding  them  as  both.  Then,  is  not  the 
defendant’s  coming  here  for  a stay,  under  rule  88,  0.  J.  A.T 
an  agreement  to  pay  these  costs  in  the  terms  of  the  rule 
under  which  they  are  moving,  if  the  payment  be  ordered  ? 

Everything  is  consistent.  Proceedings  have  been  stayed, 
and  the  defendants  now  want  a stay  as  much  as  ever,  and 
have,  since  this  motion,  tendered  the  costs. 

The  order  was  made  long  ago,  and  its  terms  should  have 
been  complied  with.  I regard  Norton  v.  The  Westminster 
Improvement  Commissioners  as  virtually  overruling  Pugh 
v.  Kerr,  and  as  giving  the  rule  that  should  prevail  here. 

I must  dismiss  this  motion,  with  costs.  It  is  really  an 
attempt  to  evade  the  payment  of  costs  justly  payable  by 
the  defendants,  because  they  have  been  occasioned  by  their 
own  default. 
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Hutton  v.  Federal  Bank. 


Sureties — Moneys  deposited  with  a stakeholder — Interest — Overcharges  of 

hank  interest. 

The  plaintiffs  were  sureties  to  a bank  for  a debt  due  by  a company,  and 
for  which  the  bank  held  other  notes  as  collaterals.  Under  a special 
agreement  made  in  a prior  suit,  the  receiver  in  such  suit  deposited  the 
proceeds  of  such  collaterals  in  such  bank  subject  to  the  order  of  the 
Court.  The  plaintiffs  claimed  to  apply  the  proceeds  so  deposited  to 
reduce  the  debt  of  the  company,  but  the  bank  refused  so  to  apply  them 
without  an  order  of  Court. 

Held,  (1)  that  the  bank  was  constituted  a stakeholder  of  such  moneys, 
and  could  not  so  apply  them  without  the  sanction  of  the  Court:  (2) 
that  the  bank  was  not  chargeable  with  interest  on  the  moneys  so 
deposited,  even  though  it  might  have  made  a profit  on  such  moneys. 
The  debt  to  the  bank  carried  9 per  cent.,  and  in  taking  the  accounts  the 
plaintiffs  claimed  a refund  of  the  interest  beyond  the  lawful  rate  of  7 
per  cent.,  on  the  ground  that  the  agreement  to  pay  9 per  cent,  was 
ultra  vires. 

Held , (l)  that  as  there  was  nothing  in  the  pleadings  or  judgment 
impeaching  the  agreement,  the  Master  had  no  jurisdiction  to  adjudi- 
cate upon  such  claim  ; (2)  that  overcharges  beyond  the  lawful  rate  of 
interest,  if  paid,  cannot  be  recovered  back,  or  applied  in  reduction  of 
a debt  claimed  to  be  due. 

[March  31,  1883.  — The  Master  in  Ordinary .] 

This  was  an  action  by  the  directors  of  the  Beaver  and 
Toronto  Mutual  Fire  Insurance  Company,  who  had  paid  a 
debt  of  the  company  to  the  Federal  Bank,  for  payment  of 
certain  moneys,  and  an  assignment  of  certain  securities 
held  by  the  bank  as  collaterals. 

The  lacts  appear  in  the  judgment. 

C.  R.  W.  Biggar,  for  the  plaintiffs. 

H.  J.  Scott,  for  the  defendants,  the  Beaver  and  Toronto 
Mutual  Fire  Insurance  Company. 

A.  J.  Cattanacli,  for  the  defendants,  the  Federal  Bank. 
H.  W.  M.  Murray,  and  Hoyles,  for  other  defendants. 

Mr.  Hodgins,  Q.C. — The  facts  of  this  case  appear 
to  be  as  follows : Prior  to  the  30th  November,  1876, 

the  Beaver  and  Toronto  Mutual  Fire  Insurance  Company 
had  borrowed  the  sum  of  $18,000,  from  the  Federal  Bank 
by  the  discount  of  the  notes  of  various  persons,  described 
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as  directors  and  customers.  During  that  month  it  was 
considered  desirable  to  alter  the  nature  of  the  security  so 
as  to  give  a better  guarantee  to  the  endorsers  of  these 
notes,  and  to  substitute  a debenture  of  the  company  as  the 
primary  liability  to  the  bank. 

In  pursuance  of  this  arrangement  two  resolutions  were 
passed  by  the  company  on  the  30th  November,  1876,  as 
follows  : 

1.  “ That  two  debentures  be  issued  by  this  company, 
payable  to  the  Federal  Bank  for  the  sum  of  eighteen 
thousand  dollars,  and  that  the  said  debentures  shall  be  for 
the  sum  of  nine  thousand  dollars  each,  payable  three 
months  after  date,  that  both  the  said  debentures  shall 
be  made  payable  at  the  Federal  Bank  in  Toronto,  and  to 
secure  these  payments  to  the  said  Federal  Bank  this  com- 
pany hereby  pledge  to  the  said  Federal  Bank  the  sum  of 
twenty  thousand  dollars  of  the  premium  notes  or  undertak- 
ing of  those  who  are  insured  in  this  company,  a schedule  of 
which  shall  be  deposited  with  the  said  Federal  Bank,  if  re- 
quired, and  the  said  premium  notes  or  undertakings  shall 
be  held  for  the  benefit  of  the  said  Federal  Bank,  interest  to 
be  payable  on  the  said  debentures  at  the  rate  of  nine  per 
cent,  per  annum.” 

2.  “ That  the  Beaver  and  Toronto  Mutual  Fire  Insurance 
Company  do  hereby  pledge  to  the  Federal  Bank  the  premium 
notes  or  undertakings  of  the  insured  in  the  said  company 
in  the  following  schedule  set  forth,  for  the  payment  to  the 
Federal  Bank  of  two  debentures,  authorized  to  be  issued 
by  resolution  of  the  directors  of  the  said  company  passed 
at  a meeting  of  the  said  directors  held  at  Toronto,  on  the 
30th  day  of  November,  A.D.  1876,  each  of  the  said  deben- 
tures being  for  the  sum  of  nine  thousand  dollars,  the  said 
premium  notes,  or  undertakings  being  held  by  the  said 
company  for  the  benefit  and  subject  to  the  order  of  the 
said  Federal  Bank.”  (Schedule  of  notes  put  in  and  filed.) 

The  debentures  and  a schedule  of  the  premium  notes  or 
undertakings  were  handed  to  the  Federal  Bank,  and  the 
debt  to  the  bank  was  then  represented  by,  viz.,  (1)  the  prom- 
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issory  note  for  $18,000,  made  and  endorsed  by  the  directors 
and  discounted  by  the  company  with  the  Federal  Bank ; 
(2)  the  two  debentures  of  the  company  for  $9000  each 
authorized  by  the  first  resolution  of  the  30th  November, 
1876  ; and  (3)  the  premium  notes  hypothecated  to  the 
bank,  but  held  by  the  company  subject  to  the  order  of  the 
bank,  and  particularly  described  in  the  schedule  mentioned 
in' the  second  resolution  of  the  same  date. 

In  1877  the  Bank  of  Toronto  as  a debenture  holder  filed 
a bill  against  the  company,  alleging  its  financial  embarrass- 
ment and  praying  for  an  administration  of  the  assets  of 
the  company,  and  other  relief,  and  claiming  that  the  deben- 
tures issued  by  the  company  were  a charge  or  lien  pari 
passu  on  all  the  premium  notes  and  other  assets,  real 
and  personal  of  the  company.  The  Federal  Bank  was  not 
originally  a party  to  that  suit,  but,  together  with  the 
Ontario  Bank  and  certain  judgment  creditors  of  the  com- 
pany, was  made  a defendant  about  December  1877,  at 
which  time  the  bill  was  amended  by  alleging  that  the 
directors  of  the  company  had  hypothecated  or  pretended 
to  hypothecate  to  the  defendants,  the  Ontario  Bank  and 
the  Federal  Bank,  certain  premium  notes  of  the  company, 
which  hypothecation  the  plaintiffs  in  that  suit  charged 
was  “ ultra  vires  of  the  directors,  and  was  illegal  and  void.” 

Prior  to  the  amendment  of  the  bill  a receiver  wras 
appointed,  who  was  directed  to  collect  and  get  in  all  the 
assets  of  the  company,  and  the  defendant  company  was 
ordered  to  deliver  over  to  such  receiver,  “ all  the  assets, 
effects,  books,  letters,  papers,  and  documents  belonging  to 
the  company  in  their  possession  or  under  their  control.” 
The  defendant  Thompson  was  appointed  receiver  in  that 
suit;  and  on  the  25th  September,  1877  he  obtained  an  order 
against  the  Ontario  Bank  directing  that  bank  to  deliver  to 
him  “ all  promissory  notes  made  by  holders  of  policies  of 
the  said  insurance  company  belonging  to  the  said  company, 
now  held  by  the  said  bank  as  a security  for  certain  claims 
of  the  said  bank  against  the  company,”  and  such  delivery 
was  to  be  j§  without  prejudice  to  the  lien  of  the  said  bank 
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upon  the  said  promissory  notes,  and  the  proceeds  thereof.” 
By  the  same  order  the  receiver  was  directed  to  keep  a sepa- 
rate account  of  the  money  realized  from  such  notes,  and 
to  pay  such  moneys  into  the  Ontario  Bank,  “ subject  to 
the  further  order  of  the  Court.” 

Shortly  afterwards,  on  a threatened  application  against 
the  Federal  Bank,  a consent  was  obtained  from  the  Federal 
Bank,  dated  19th  November,  1877,  as  follows:  “With 
reference  to  certain  premium  promissory  notes  hypothe- 
cated to  the  Federal  Bank  of  Canada,  by  the  directors  of 
the  Beaver  and  Toronto  Mutual  Fire  Insurance  Company t 
before  the  commencement  of  this  suit,  the  said  bank 
hereb}7  undertake  and  consent  that  any  and  all  moneys 
come  to  their  hands  from  the  receiver  in  this  cause,  or 
hereafter  to  be  received  from  the  said  receiver,  and 
being  the  proceeds  of  the  said  promissory  notes  or  any  of 
them,  shall  be  held  by  the  said  bank  on  the  same  terms  as 
the  Ontario  Bank  hold  the  deposits  come  to  their  hands 
under  the  order  of  this  Court  made  in  this  cause  on  the 
25th  day  of  September,  last,  and  without  prejudice  to 
their  lien  on  such  notes.” 

Subsequently  to  the  date  of  this  consent,  the  first 
moneys  were  collected  on  the  premium  notes ; and  about 
the  20th  December,  1877,  the  receiver  opened  a special 
account  with  the  Federal  Bank,  entitled  “ Court  of  Chan- 
cery, Beaver  Insurance  Company,  Hypothecated  Note 
Account ,”  and  made  his  first  deposit  of  the  proceeds  of 
such  premium  notes,  and  continued  to  do  so  up  to  the  3rd 
August,  1878,  when  the  account  was  closed,  leaving  the 
sum  of  $5,534.54,  to  the  credit  of  the  account. 

This  money  was  received  and  held  by  the  Federal  Bank 
in  the  suit  of  the  Bank  of  Toronto  against  the  company 
to  which  the  Federal  Bank,  the  Ontario  Bank,  and  others 
were  parties,  subject  to  the  contention  of  the  plaintiffs  in 
that  suit  that  the  premium  notes  and  the  proceeds  of  the 
same  were  liable  pari  passu  to  the  debenture  holders’ 
claims  against  the  company,  and  that  the  hypothecation  of 
such  premium  notes  to  the  bank  was  ultra  vires  of  the 
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company,  and  was  illegal  and  void,  and  subject  also  to 
such  orders  as  the  Court  might  make  in  that  suit  as  to  the 
disposition  of  the  disputed  moneys. 

The  bill  in  the  Bank  of  Toronto’s  suit  was  afterwards 
dismissed,  (28  Gr.  87),  but  the  order  of  dismissal  provided 
that  the  same  was  to  be  without  prejudice  to  a pending 
application  by  the  receiver  for  his  discharge,  and  without 
prejudice  to  the  right  of  any  of  the  defendants  to  apply  to 
the  Court  by  petition  for  leave  to  carry  on  the  suit. 

This  order  of  dismissal  was  made  on  the  2nd  December, 
1879. 

Meanwhile  the  directors  continued  to  pay  to  the  Federal 
Bink  their  own  moneys  in  discharge  of  the  old  debt  of 
$18,000  until  the  same  was  finally  paid  off,  about  the  17th 
July,  1882.  On  various  occasions,  when  making  these  pay- 
ments, the  directors  urged  the  cashier  of  the  bank  to  apply 
the  moneys  held  on  this  special  account  on  the  balance 
remaining  due  on  the  old  indebtedness,  and  offered  personal 
security  to  indemnify  the  bank  in  case  it  should  be  called  on 
to  account  for  such  moneys.  The  cashier,  although  advised 
by  Mr.  Cattanach  on  behalf  of  the  directors  that  there  was 
no  legal  objection  to  his  doing  so,  and  that  it  was  purely  a 
matter  of  business  whether  he  would  accept  the  proposal 
or  not,  declined  for  the  reasons  set  out  in  the  evidence  of 
Mr.  Cattanach  and  Mr.  Bowles,  namely,  that  the  money 
had  been  paid  into  the  bank  under  an  order  of  the  Court 
of  Chancery,  that  it  would  require  an  order  of  that  Court 
to  get  it  out,  that  the  decree  dismissing  the  bill  permitted 
any  of  the  parties  to  that  suit  to  take  it  up,  that  there  was 
no  time  limited  for  their  doing  so,  that  whatever  might  be 
the  sufficiency  of  the  proposed  guarantee  at  the  present 
time,  it  might  be  good  for  nothing  some  years  hence  ; and 
besides  it  was  a complicated  matter,  and  the  directors  had 
it  in  their  own  power  to  test  their  legal  rights  to  the  fund, 
and  it  was  for  them,  and  not  the  bank,  to  do  so. 

Nothing  was  done  by  the  directors  until  about  the  time 
of  the  payment  of  the  balance  of  the  old  indebtedness  to 
the  bank,  when  the  proceedings  in  this  action  were  insti- 
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tuted;  in  which  the  plaintiffs,  as  representing  the  directors 
who  paid  off  the  bank,  claim  : 

(1)  To  be  paid  by  the  defendants  the  company  the 
amount  paid  by  the  plaintiffs  to  the  bank  on  account  of  the 
company’s  said  debt : 

(2) .  That  they  (the  plaintiffs)  may  be  declared  to  have 
delivered  and  assigned  to  them,  or  to  a trustee  for  them, 
and  to  the  other  persons  who  have  paid  the  said  debt  of 
the  company,  all  the  securities  held  by  or  pledged  to  the 
bank  for  the  said  debt,  including  inter  alia,  the  said  deben- 
tures of  the  company  dated  the  first  day  of  December, 
1870,  and  the  premium  notes  or  undertakings  specified  in 
the  schedule  to  the  resolutions. 

(3.)  That  an  account  ma}^  be  taken  of  the  said  com- 
pany’s said  debt  to  the  bank,  and  of  the  securities  at  any 
time  held  by  or  pledged  to  the  bank  in  respect  thereof,  and 
of  the  payments  received  by  the  bank  on  account  of  the 
said  debt,  and  of  the  amounts  respectively  paid  by  the 
directors  to  the  bank  in  respect  of  the  said  debt,  and  that 
contribution  may  be  ordered  to  be  made  by  such  of  the 
parties  as  have  not  paid  their  ratable  proportion  of  the 
said  debt. 

The  bank  in  its  statement  of  defence  denies  that  it  ever 
had  the  premium  notes  in  its  custody,  but  alleges  that  it 
was  arranged  with  the  knowledge  and  concurrence  of  the 
plaintiffs  that  such  notes  should  remain  in  the  hands  of 
the  company,  subject  to  the  order  of  the  bank,  and  that 
after  the  appointment  of  the  receiver  the  bank,  with  the 
like  concurrence,  consented  to  allow  such  receiver  to  collect 
and  receive  the  moneys  payable  on  such  notes,  upon  the 
understanding  that  he  was  to  pay  into  the  bank  all 
moneys  received  on  account  of  the  notes,  subject  to  any 
order  which  might  be  made.  The  defence  further  states 
that  the  bank  has  received  moneys  from  time  to  time  on 
account  of  these  notes  ; and  that  the  bank  has  never  de- 
nied the  right  of  the  plaintiffs  to  these  moneys  ; and  has 
always  insisted  that  the  proceeds  of  these  notes  were  appli- 
cable in  the  first  place  to  the  payment  of  the  indebtedness 
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of  the  company  to  the  hank;  and  then  alleges  that  the 
bank  has  duly  paid  over  and  discharged  itself  of  all 
moneys  received  on  account  of  such  notes  to  the  knowl- 
edge of  the  plaintiffs. 

This  last  allegation  is  based  upon  the  payments  made 
by  the  bank  pursuant  to  a garnishee  order  made  by  the 
Master  in  Chambers  on  the  22nd  September,  1882,  in  the 
suit  of  Murray  v.  Beaver  Mutual  Fire  Ins.  Co.,  to  which 
the  Federal  Bank  was  a party  as  garnishee,  and  the 
present  plaintiffs  were  parties  as  claiming  the  fund  or  a 
lien  or  charge  upon  it  pursuant  to  rule  374,  0.  J.  A. 
By  this  order  the  bank  was  ordered  to  pay  to  the 
judgment  creditors  $1,382.69  out  of  the  sum  of  $5,534.54, 
in  the  affidavits  mentioned,  and  to  pay  the  balance  of 
the  said  sum  of  $5,534.54  to  the  plaintiffs  in  the  action. 

On  the  22nd  November,  1883,  this  cause  was  heard  on  the 
admissions  made  by  the  parties  in  their  pleadings,  and  a 
judgment  was  pronounced  referring  it  to  the  Master  to 
take  an  account  of  the  debt  due  by  the  company  to  the 
Federal  Bank  ; of  the  amount  received  by  the  bank  for  the 
same  ; of  the  securities  pledged  to  the  bank,  and  if  other- 
wise pledged,  and  to  settle  the  amounts  to  be  paid  by  way 
of  contribution ; and  other  accounts. 

This  long  statement  of  the  proceedings  in  the  various 
suits  referred  to  may  not  be  altogether  necessary  for  the 
adjudication  of  the  questions  raised  in  taking  the  accounts 
directed  by  the  judgment ; but  it  will  be  useful  in  case  the 
parties  may  desire  to  test  the  conclusions  I have  arrived  at 
in  disposing  of  the  claims  contested  before  me. 

In  taking  the  accounts  under  this  judgment  all  the 
parties,  plaintiffs  and  defendants,  (other  than  the  Fed- 
eral Bank,)  unite  in  claiming  against  the  Federal  Bank  : 

(1)  Interest  on  the  sums  deposited  by  the  receiver  in  the 
bank  pursuant  to  the  consent  of  19th  November,  1877,  as 
the  proceeds  of  the  hypothecated  premium  notes ; and 

(2)  Interest  overcharged  by  the  bank  beyond  the  rate  of 
seven  per  cent,  upon  the  various  renewals  of  notes  given 
as  collateral  security  by  the  plaintiffs  and  other  directors 
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There  is  no  claim  for  this  interest  made  in  the  pleadings, 
nor  is  it  ordered  in  the  judgment ; hut  during  the  proceed- 
ings before  me  I ruled  that  under  the  220  G.  0.  Ch.,  this 
claim  for  interest  was  a “ matter  relating  to  the  accounts,” 
which  I was  directed  to  take,  and  that  it  was  therefore  my 
duty  to  receive  the  evidence  and  decide  upon  the  validity 
of  the  claim. 

The  cases  in  which  the  allowance  of  interest  on  moneys 
has  b^en  considered,  show  the  principles  upon  which  the 
Courts  act,  and  are  tersely  stated  by  Lord  Thurlow,  in 
Boddam  v.  Riley.  1 Bro.  C.  C.  238:  “I  do  not  proceed  on  the 
idea  that  the  Court  has  interest  in  its  discretion.  * * I take 
it  nothing  but  what  arises  from  a contract,  agreement, 
or  demand  of  a debt,  can  give  rise  to  a demand  of  interest, 
and  this  Court,  in  these  cases,  follows  a Court  of  law.”  In 
that  case  the  Court  directed  a reference  to  the  Master  to 
consider  whether  any  and  what  interest  should  be  allowed 
upon  the  balance  of  account.  The  Master  reported,  (2  Bro. 
C.  C.  2,)  that  no  interest  ought  to  be  allowed ; and  on 
exceptions  to  his  report  the  Lord  Chancellor  said : “ The 
cases  cited  apply  onty  where  there  are  accounts  regularly 
stated  between  the  parties,  in  which  case  there  is  an  implied 
contract  on  the  part  of  the  debtor  to  pay;  and  all  contracts 
to  pay  undoubtedly  give  a right  to  interest  from  the 
time  when  the  principal  ought  to  be  paid.  But  this 
is  not  so  here.  It  is  true,  the  sum  claimed  does,  in  fact, 
appear  to  be  due,  on  balance,  at  the  close  of  the  account ; 
but  there  was  no  settlement  or  acknowledgment  by  the 
debtor , which  raises  a contract  to  pay,  sand  which  is  the 
only  ground  upon  which  interest  is  given  : 1 P.  W.  653. 
For,  according  to  the  argument  of  the  exceptant,  that 
whatever  appears  in  fact  to  be  due  on  the  balance  of  an 
account  shall  carry  interest,  the  rule  must  go  to  every  debt 
for  goods  sold  and  delivered,  which  certainly  is  not  the 
law  of  this  country.”  The  judgment  in  this  case  was  subse- 
quently affiirmed  by  the  House  of  Lords  (4  Bro.  P.  C.  561). 

The  rule  at  law  is  the  same.  In  Higgins  v.  Sargent , 2 
B.  & C.  348,  Abbott,  C.  J.,  said  : “ It  is  now  established  as 


576 


ONTARIO  PRACTICE  REPORTS. 


a general  principle  that  interest  is  allowed  by  law  only 
upon  mercantile  securities,  or  in  those  cases  where  there 
has  been  an  express  promise  to  pay  interest,  or  where  such 
promise  is  to  be  implied  from  the  usages  of  trade  or  other 
circumstances.”  And  Holroyd,  J.,  added : “ It  is  clearly 
established  by  the  later  authorities  that  unless  interest  be 
payable  by  the  consent  of  the  parties,  express  or  implied 
from  the  usage  of  trade,  (as  in  the  case  of  bills  of  exchange,) 
or  other  circumstances,  it  is  not  due  by  common  law.” 

The  statute  allowing  a jury  to  add  interest  in  their  ver- 
dict, (R.  S.  O.  ch.  50,  secs  267,  268,)  gives  them  a discretion  • 
and  although,  as  remarked  by  Draper,  C.  J.,  in  Spence  v. 
Hector , 24  U.  C.  R.  277  : “ interest  is  in  practice  much  more 
frequently  allowed  by  our  juries  than  English  authority 
would  seem  to  warrant,”  the  Court  in  that  case  disal- 
lowed the  interest,  which  the  jury  had  given  in  their 
verdict. 

The  English  statute  also  gives  a jury  a discretion  to 
allow  interest.  And  the  case  of  Hill  v.  South  Staffordshire 
R.  W.  Co.,  L.  R.  18  Eq.  154,  illustrates  how  the  Court  of 
Chancery,  following  the  analogy  of  the  statute,  may  allow 
interest.  In  that  case  it  appeared  that  by  the  terms  of 
the  contract  between  the  plaintiff  and  the  defendants  the 
plaintiff  was  to  be  paid  monthly,  as  the  works  proceeded, 
according  to  the  engineer’s  certificate.  The  plaintiff  made 
a demand  upon  the  defendants  for  moneys  he  claimed  to 
be  due  him  by  virtue  of  his  contract,  and  he  also  claimed 
interest  thereon.  The  contract  was  silent  as  to  interest  on 
moneys  due,  but  not  paid,  to  the  plaintiff*.  In  taking  the 
accounts  in  the  suit,  it  appeared  that  a portion  of  the 
moneys  claimed  by  him,  less  than  one  half,  was  due  to  the 
plaintiff,  and  he  claimed  interest  on  the  amount  found  due. 
The  defendants  contended  that  interest  could  only  be 
claimed  under  one  of  two  principles,  (1)  by  mercantile  usage 
apart  from  any  statutory  provision,  and  (2)  under  the  statute 
of  3 & 4 Wm.  IV.,  ch.  42.  Hall,  V.C.,  after  reviewing 
the  authorities,  came  to  the  conclusion  that  in  the  absence 
of  an  express  provision  in  the  contract  for  the  payment  of 
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interest  it  could  not  be  recovered  ; that,  notwithstanding 
the  demand,  the  amount  of  the  indebtedness  was  not  a sum 
certain  payable  at  a certain  time,  under  the  statute,  to 
entitle  the  plaintiff  to  interest,  and  that  as  the  Act  respect- 
ing allowance  of  interest  empowered  a jury  to  allow 
interest  “ if  they  shall  think  fit,”  he  thought  a jury  would 
not  allow  interest  in  the  case  before  him  ; and  he  disallowed 
the  plaintiff’s  claim  for  interest. 

The  cases  of  Turner  v.  Burkinshaw,  L.  R.  2 Ch.  A.pp. 
488;  and  Blogg  v.  Johnson , L.  R.  2 Ch.  App.  225,  may 
also  be  referred  to. 

But  the  case  before  me  is  much  stronger  in  favour  of  the 
bank  than  the  cases  just  referred  to.  From  the  evidence 
it  appears  that  neither  the  plaintiffs  nor  the  company 
had  such  an  absolute  right  of  property  in  the  moneys 
deposited  in  the  bank  as  would  give  them  the  legal  right 
to  demand  that  the  bank  should  appropriate  these  moneys 
in  part  liquidation  of  the  original  indebtedness  of  the 
company  or  its  directors  to  the  bank.  The  moneys  were 
paid  into  the  Federal  Bank  by  the  receiver  in  a cause  then 
pending,  and  in  which  the  right  of  the  directors  to  hypo- 
thecate, and  of  the  bank  to  claim,  the  premium  notes  was 
contested  ; and  the  moneys  were  by  the  consent  of  all  the 
litigant  parties  so  paid  into  the  bank  “subject  to  the 
further  order  of  the  Court.”  Had  the  bank  in  violation  of 
its  duty  disregarded  the  terms  upon  which  it  had  been 
entrusted  with  the  moneys,  and  dealt  with  them  for  the 
benefit  of  one  class  of  litigants,  it  might  have  found  itself 
in  a serious  dilemma.  The  bank  was  in  effect  constituted 
a stake-holder  of  these  moneys,  and  in  my  judgment  it 
properly  declined  to  acquiesce  in  the  demands  of  the  direc- 
tors to  appropriate  these  moneys  to  the  financial  relief  of 
the  plaintiffs,  properly  declined  the  offer  of  personal 
security,  and  properly  replied  that  it  was  a complicated 
matter,  and  that  these  plaintiffs  had  it  in  their  own  power 
to  test  the  legal  right  of  all  parties  to  the  fund,  and  that  it 
was  for  them,  and  not  for  the  bank  to  do  so. 

The  plaintiffs  further  urge,  and  I think  it  may  reasonably 
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be  assumed  to  be  true,  that  the  bank  has  made  interest 
out  of  the  moneys  so  deposited  with  it.  But  that  will 
not  in  the  absence  of  special  circumstances  render 
it  liable  to  pay  interest.  In  Harington  v.  Hoggart,  1 B. 
& Ad.  577,  an  auctioneer  employed  to  sell  an  estate,  who 
received  a deposit  from  a purchaser,  was  held  to  be  a stake- 
holder liable  to  be  called  upon  at  any  time  to  pay  over 
such  deposit ; and  although  he  might  have  made  inter- 
est on  such  money  he  was  held  not  to  be  liable  to 
pay  interest  to  the  vendor  on  the  completion  of  the  con- 
tract. In  that  case,  like  the  present,  an  indemnity  was 
offered,  with  this  further  fact,  that  one  of  the  parties  had 
requested  that  the  moneys  should  be  invested.  On  this 
Parke,  J.,  remarked  that  one  party  was  not  by  himself 
-competent  to  alter  the  terms  under  which  the  money  was 
placed  in  the  defendant’s  hands,  and  if  they  wished  to  do 
so  they  should  have  obtained  the  consent  of  the  other 
party,  and  that  the  defendant  was  not  bound  to  do  so. 

In  Wolfe  v.  Finlay,  6 Hare  66;  S.  C.  11  Jur.  81,  a firm  in 
India  acting  under  a power  of  attorney  from  an  administra- 
trix in  England  had  collected  moneys  of  the  estate  in  India, 
and  had  remitted  them  to  their  agents  in  London, with  direc- 
tions to  pay  them  over  to  the  administratrix  on  receiving 
a proper  discharge.  The  London  agents  declined  to  pay 
over  the  moneys  to  the  administratrix  on  the  ground  that 
the  letters  of  administration  had  not  a sufficient  stamp.  A 
suit  for  the  administration  of  the  estate  was  soon  afterwards 
instituted  by  the  next  of  kin,  to  which  the  administratrix 
and  the  London  agents  were  made  parties,  and  in  which  an 
injunction  issued  restraining  the  London  agents  from  pay- 
ing over  the  moneys  to  the  administratrix.  By  their 
answer  the  London  agents  admitted  having  the  moneys,  and 
offered  to  pay  them  into  Court  on  being  indemnified.  No 
order  to  pay  the  money  into  Court  was  made  for  ten  years 
afterwards,  and  in  the  meantime  the  London  agents  had 
kept  the  moneys  at  their  bankers  mixed  with  the  other 
moneys  of  their  firm.  On  the  question  whether  the  London 
agents  were  liable  to  pay  interest  on  the  moneys  as  retained 
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by  them,  Sir.  James  Wigram,  V.  C.,  held,  that  as  the 
London  agents  had  received  money  to  pay  over  to  the 
party  entitled  on  demand,  and  had  in  their  answer  offered 
to  pay  the  money  into  Court  on  being  indemnified,  the}^ 
were  not  in  default  for  not  having  themselves  applied  for 
leave  to  do  so,  and  they  were  not  therefore  liable  for 
interest  upon  the  tund  which  had  been  left  in  their 
hands. 

As  to  the  allegation  that  the  Federal  Bank  constituted 
itself  the  banker  of  the  Court,  and  therefore  must  pay  the 
rate  of  interest  allowed  by  the  Canadian  Bank  of  Commerce 
on  moneys  deposited  to  the  credit  of  the  Court,  it  may  be 
answered:  1st.  That  it  was  not  the  act  of  the  bank,  but  the 
consent  of  parties,  that  constituted  the  Federal  Bank, 
the  banker  of  the  Court ; and  2nd.  That  the  rate  of 
interest  allowed  by  the  Canadian  Bank  of  Commerce  is 
a matter  of  contract,  and  there  was  no  contract  in 
this  case  with  the  Federal  Bank  express  or  implied  that  it 
should  pay  interest. 

It  is  also  urged  that  the  plaintiffs  are  entitled  to  claim 
that  the  Federal  Bank  was  their  trustee  in  holding  these 
moneys,  and  that  having  made  a profit  out  of  the 
moneys  it  should  account  for  interest.  If  the  plaintiffs 
could  establish  this  position,  then  they  would  have  a right 
to  ask  that  the  rule  of  the  Court  as  to  charging  trustees 
with  interest,  as  stated  in  the  case  of  Inglis  v.  Beatty,  2 
App.  R.  453,  (at  p.  490),  be  invoked  against  the  bank. 
But  I cannot,  on  the  evidence,  find  the  bank  a trustee  for 
the  plaintiffs  in  such  a sense  as  to  bring  it  within  the  rule 
stated  in  the  case  I have  referred  to. 

It  is  further  urged  that  the  bank,  by  intervening  and 
obtaining  the  consent  of  parties  to  the  agreement  of  the 
19th  November,  1877,  took  the  place  of  the  Court  of 
Chancery  in  respect  of  these  moneys,  and  that  the  Court 
should  therefore  see  that  no  injury  or  loss  arises  to  the 
parties  by  the  long  retention  of  the  moneys  by  the  bank. 
This  I take  it  is  an  appeal  to  the  equity  which  the  Court 
has  a jurisdiction  to  exercise,  and  which  it  does  exercise. 
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the  when  a party  by  unfounded  or  protracted  litigation 
keeps  his  opponent  out  of  his  legal  rights.  I assume,  though 
the  cases  were  not  cited  to  me,  that  the  jurisdiction  referred 
to  is  that  exercised  by  the  Court  in  Pulteney  v.  Warren , 6 
Ves.  72,  and  Grant  v.  Grant,  3 Russ.  598;  but  I do  not  think 
the  equity  there  applied  can  be  claimed  in  this  case.  The 
Court  did  not  on  the  application  of  the  bank,  or  of  any  party 
who  ultimately  failed,  stay  these  plaintiffs  enforcing  their 
rights  to  the  fund.  Every  facility  was  given  them, 
and  the  delay  has  been  their  own.  The  case  of  O’Donnel 
v.  Broivne,  1 B.  & B.  262,  S.  C.  2 Mol.  519.  may  also  be 
referred  to. 

Had  the  Bank  received  these  moneys  independently  of 
the  agreement  of  November,  1877,  they  would  not  have 
been  received  subject  to  the  order  of  the  Court,  and  the 
demand  of  the  plaintiffs  to  appropriate  the  fund,  as  shewn 
in  the  evidence,  would  have  warranted  the  charge  of  in- 
terest. But  being  deposited  in  the  bank,  subject  to  the 
order  of  the  Court  in  the  then  pending  suit,  the  moneys 
must  be  held  to  have  been  technically  “ paid  into  Court,” 
for  the  benefit  of  the  parties  whom  the  Court  might  find 
to  be  legally  entitled  to  them. 

In  East  India  Go.  v.  Campion  et  al,  1 1 Bli.  N.  R.  158,  S.  G. 
4 Cl.  & Fin.  616,  the  plaintiffs  having  paid  into  Court,  pur- 
suant to  an  order,  the  whole  sum  which  was  the  subject  of 
litigation,  they  were  held  to  be  discharged  from  further 
obligation,  because  the  protracted  litigation,  which  increased 
the  claim  of  one  of  the  conflicting  defendants  beyond  the 
amount  paid  into  Court,  was  caused  not  by  the  plaintiffs, 
but  by  the  other  conflicting  defendants. 

Even  where  the  Court  orders  money  to  be  paid  under 
a decree  which  is  afterwards  reveled,  the  order  tore-pay 
such  money  is  made  without  a direction  to  pay  interest  ; 
See  Small  v.  Attwood,  1 Y.  & C.  Ex.  105,  and  Parker  v. 
Morrell , 2 Phill.  453. 

The  cases  cited  during  tFe  argument  were  chiefly  cases 
illustrating  the  application  of  the  rules  to  charge  interest 
where  the  money  had  been  properly  demanded ; where 
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interest  might  be  allowed  as  damages ; where  mortgagees 
improperly  retained  moneys  as  overpayments,  &c.,  and 
other  cases  illustrating  the  general  rules  where  interest 
may  be  allowed,  as  stated  in  some  of  the  cases  to  which 
I have  referred. 

During  the  argument  I expressed  my  doubts  as  to  the 
right  of  the  plaintiffs  to  recover  the  extra  interest  alleged 
to  be  over-charged  by  the  bank  beyond  seven  per  cent  on 
the  various  renewals  of  the  directors’  notes  ; and  on  two 
grounds  I think  the  contention  of  the  plaintiffs  as  to  this 
claim  cannot  be  sustained: 

1.  The  resolutions  passed  by  them  on  the  30th  November, 
1876,  agree  to  pay  nine  per  cent. ; and  there  is  no  case 
made  in  the  pleadings  for  impeaching  that  agreement,  and 
the  judgment  does  not  declare  that  agreement  ultra  vires. 
In  my  opinion  it  is  not  within  the  jurisdiction  of  the 
Master  to  assume  a right  to  adjudicate  upon®that  question: 
Bickford  v.  Grand  Junction  R.  W.  Co.,  1 Sup.  Ct.  R.  696. 

2.  The  case  of  Quinlan  v.  Gordon,  20  Gr.  App.  i.,  shews 
that  overcharges  of  interest  beyond  the  lawful  rate,  if 
actually  paid,  cannot  be  recovered  back  or  applied  in 
taking  the  accounts  in  the  Master’s  office  in  reduction  of  a 
debt  claimed  to  be  due. 
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Kempt  v.  Macauley. 

Mortgage — Covenant — Costs. 

M.,  being  seized  in  fee  of  land,  mortgaged  to  the  plaintiff,  and  then  sold  to 
D.  expressly  subject  to  the  mortgage.  D.  sold  to  one  Maybe  in  the  same 
manner,  and  Maybe  sold  to  defendant,  who  had  notice  of  the  title, 
covenanting  against  encumbrances.  The  plaintiff  proceeded  against  M. 
and  defendant,  and  obtained  judgment  for  sale  on  non-payment  and 
costs,  whereupon  defendant  paid  the  plaintiff’s  claims  for  debt,  interest, 
and  costs,  and  took  an  assignment  of  the  judgment  and  mortgage. 

Held , that  defendant  had  no  right,  under  such  judgment,  to  levy  from  M. 
any  portion  of  the  costs  so  paid,  for  if  he  were  allowed  to  do  so,  M.  by 
the  effect  of  the  conveyances  would  have  a remedy  over  for  them  against 
the  land,  defendant’s  property,  and  could  then  force  defendant  to  pay 
them  back. 

[July  17,  1883.  — The  Master  in  Chambers.'] 

An  action  for  foreclosure  of  a mortgage. 

After  judgment  the  defendant,  Vanderwort,  the  owner 
of  the  equity  of  redemption,  by  conveyance  from  the 
defendant  E.,  who  covenanted  against  incumbrances,  paid 
the  principal,  interest,  and  costs,  and  took  an  assignment 
of  the  judgment  and  mortgage. 

He  then  issued  a writ  of  ji.  fa.  endorsed  to  levy  one- 
half  the  costs  from  his  co-defendant,  Macauley  the  mort- 
gagor 

This  was  a motion  to  set  aside  the  execution. 

Shelley,  for  the  motion. 

Watson,  contra. 

The  Master  in  Chambers. — This  is  a motion  to  set 
aside  an  execution  issued  by  one  Vanderwort,  who  is  one 
of  the  defendants  against  whom  Kempt’s  judgment  was 
obtained.  The  execution  is  in  this  cause,  and  issued  by 
Vanderwort  claiming  to  be  assignee  of  the  judgment  and 
the  mortgage  on  which  it  is  founded,  by  assignment  from 
the  plaintiff. 

The  grounds  of  the  motion  are  two : 1st  that  the  money 
was  not  paid  by  Vanderwort  at  all,  but  by  Maybe,  who 
had  conveyed  the  land  to  Vanderwort ; and  2ndly,  that 
whether  paid  by  Maybe  or  Vanderwort,  there  can  be  no 
possible  claim  against  Macauley  either  in  Maybe  or  Van- 
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derwort.  Vanderwort  is  the  owner  in  possession  of  the 
equity  of  redemption  in  the  land  mortgaged.  I shall  not 
here  further  state  the  circumstances  of  the  title  to  the 
property,  as  I shall  have  to  state  them  further  on.  The 
endorsement  on  the  fi.  fa.  is  for  a sum  alleged  to  be  one- 
half  the  costs  levied  on  the  judgment. 

As  to  to  the  first  point,  my  conclusion  is,  that  the  pay- 
ment was  entirely  by  Maybe. 

In  the  affidavits  filed  in  reply,  it  was  certainly  intended 
to  convey  that  the  payment  was  by  Vanderwort.  But 
enough  appeared  upon  the  affidavits  to  raise  the  suspicion 
that  the  payment  was  really  made  by  Maybe,  and  the 
examination  of  the  parties  on  their  affidavits  is  entirely 
confirmatory  of  that  suspicion,  though  the  parties  in  their 
examination  would  still  maintain  that  the  payment  as  to 
the  costs  now  sought  to  be  levied  from  Macauley  was  made 
by  Maybe  on  account  of  Vanderwort,  and  that  Vander- 
wort now  owes  Maybe  the  amount.  If  these  parties  are 
swearing  honestly  they  must  be  deceived  very  much  as  to 
the  effect  of  the  transactions.  I have  no  doubt  the  money 
was  in  effect  paid  by  Maj^be,  and  that  Maybe  was  liable  to 
pay  it  as  between  him  and  Vanderwort.  The  parties  seem 
to  have  been  acting  on  the  opinion  that  Vanderwort  stood 
in  a better  position  than  Maybe  to  enforce  their  supposed 
claim  against  Macauley,  a mistaken  opinion  I think. 

But  Mr.  Shepley  argues  very  strongly  that  in  law  Van- 
derwort must  fail  upon  his  own  showing,  even  supposing 
him  to  have  paid  the  money,  and  I agree  with  Mr.  Shepley, 

This  is  the  position.  The  mortgagor  Macauley,  being 
seized  in  fee,  after  mortgaging  to  Kempt,  the  plaintiff*  sold 
the  land  to  Delaney  expressly  subject  to  the  mortgage  ; then 
Delaney  sold  to  Maybe  expressly  subject  to  the  mortgage; 
then  Maybe  sold  to  Vanderwort  the  defendant,  who  had 
notice  of  the  mortgage,  and  of  the  state  of  the  title  to  the 
land,  which  was  registered.  But  Vanderwort  took  a con- 
veyance relying  upon  Delaney’s  assurance  to  him  that  the 
plaintiff’s  mortgage  from  Macauley  was  paid  ; and  Maybe 
in  the  conveyance  to  Vanderwort  covenanted  against  en- 
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cumbrances.  Macauley,  the  mortgagor,  and  Vanderwort, 
the  owner  of  the  equity  of  redemption  in  possession  (the 
mortgage  not  having  been  paid)  being  proceeded  against 
in  this  suit  by  the  plaintiff  the  mortgagee,  judgment  for 
sale  of  the  mortgaged  premises  on  non-payment  within  a 
certain  time,  &c.,  and  for  the  costs  of  the  suit,  &c.,  was 
obtained  against  them.  At  this  stage  it  is  alleged  that 
Vanderwort  paid  the  whole  debt  interest  and  costs,  and 
took  an  assignment  of  the  judgment  and  of  the  mortgage. 

In  the  examination,  however,  the  parties  only  insist 
that  it  was  what  they  call  the  portion  of  the  costs  that 
should  have  been  paid  by  Macauley  that  was  paid  by 
Vanderwort : that  is,  Maybe  paid  that  portion  as  well  as 
all  the  rest,  but  holds  the  amount  of  that  portion  as  a debt 
against  Vanderwort.  The  ji.  fa.  now  in  question  is 
endorsed  to  levy  from  Macauley  this  portion  of  the  costs. 
Now  why  should  Vanderwort  recover  any  part  of  the 
money  so  paid  from  Macauley?  He  seems  to  have  paid 
to  exonerate  his  own  estate. 

The  first  thing  to  look  at  is  the  position  of  the 
plaintiff,  the  mortgagee.  He  is  entitled  to  a lien 
upon  the  land,  for  every  part  of  his  judgment,  debt, 
interest,  and  costs.  And  for  every  thing  that  the  mort- 
gagee could  levy  from  him,  Macauley  is  entitled  to 
indemnity  out  of  the  land  ; for  the  effect  of  the  convey- 
ancing as  above  is  to  make  the  land  liable  to  indemnify 
Macauley  against  the  mortgage,  into  whosesoever  hands 
the  land  may  come  ; of  course  I mean  on  the  title  so 
derived  from  Macauley.  Delaney  and  Maybe  were  per- 
sonally liable  for  all  this,  Vanderwort,  only  by  reason  of 
his  estate.  Now  all  these  costs  were  added  as  a lien  on 
the  land  in  favour  of  the  plaintiff,  the  mortgagee,  and 
Vanderwort,  (I  will  suppose),  has  paid  these  costs,  Van- 
derwort is  the  owner  of  the  equity  of  redemption  in 
possession,  as  I have  said,  and  by  such  payment  has 
released  his  own  estate  from  the  charge  upon  it.  Then 
Vanderwort  cannot  have  a remedy  against  any  one  for 
the  money  he  has  so  paid,  except  against  Maybe  on 
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Maybe’s  covenant  against  incumbrances.  As  between 
Macauley  and  Vanderwort,  Vanderwort  is  the  man  who 
ought  to  pay,  and  he  has  paid.  If  he  can  now  levy  these 
costs  upon  this  fi.  fa.,  out  of  Macauley,  then  Macauley 
must  have  a remedy  over  for  them  against  the  land,  the 
property  of  Vanderwort,  and  so  force  Vanderwort  to  pay 
them  back  again  ; a perfect  circle  of  liability  which  is 
absurd;  Vanderwort  has  just  now  been  forced  to  pay 
them  in  discharge  of  his  land. 

I think,  therefore,  that  I must  set  aside  this  writ  of 
fi.  fa.,  because,  as  between  Vanderwort  and  Macauley 
Vanderwort  was  the  proper  person  to  pay  these  costs,  and 
it  is  impossible  that  he  can  have  a remedy  against 
Macauley  for  them.  His  taking  an  assignment  of  the 
mortgage  and  judgment  is  quite  futile,  it  gives  him  no 
position  at  all  against  Macauley. 

But  Mr.  Shepley  urges,  that  whatever  may  be  the  truth 
of  the  fact,  the  defendant  Vanderwort  must  fail  in  point 
of  law  upon  his  own  showing.  Assume  that  it  is  true  that 
Vanderwort,  not  Maybe,  paid  the  mortgagee  Kempt. 
Then  this  would  be  the  position : Kempt  the  mortgagee 
was  entitled  to  a lien  upon  the  land  for  every  part  of  his 
judgment ; the  mortgagor,  Macauley,  after  mortgaging  to 
Kempt,  sold  the  land  to  Delaney,  expressly  subject  to  the 
mortgage  ; so  Delaney  sold  to  Maybe,  expressly  subject  to 
the  mortgage  ; then  Maybe  sold  to  Vanderwort,  who  had 
notice  of  the  mortgage,  and  of  the  state  of  the  title  to  the 
land,  which  was  registered.  But  Vanderwort  took  a 
conveyance,  relying  upon  Delaney’s  assurance  to  him  that 
Macauley ’s  mortgage  was  paid,  and  Maybe  in  the  convey- 
ance to  Vanderwort  covenanted  against  encumbrances. 
Macauley,  the  mortgagor,  and  Vanderwort,  the  owner  of 
the  equity  of  redemption  in  possession,  being  proceeded 
against  by  Kempt  the  mortgagee,  judgment  for  sale  of 
the  mortgaged  premises  on  non-payment,  &c.,  and  for  the 
costs  of  the  suit  was  obtained  against  them.  At  that 
stage  it  is  alleged  that  Vanderwort  paid  the  whole  debt, 
interests,  and  costs,  and  took  an  assignment  of  the  judg- 
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ment.  Why  should  Vanderwort  recover  any  part  of 
those  costs  from  Macauley  ? Kempt’s  position  is  the  first 
thing  to  look  to.  The  land  is  the  primary  fund  for  the 
payment  of  Kempt’s  mortgage,  and  Kempt’s  costs  have 
been  added  fas  a lien  on  the  land  in  favour  of  Kempt. 
The  effect  of  the  conveyancing,  as  above,  is  to  make  the 
land  liable  to  indemnify  Macauley  for  the  mortgage,  into 
whosesoever  hands  it  may  come,  on  the  title  so  derived 
from  Macauley.  Then  Vanderwort,  holding  in  possession 
under  that  title,  has  paid  Kempt,  and  by  so  doing  has 
released  his  own  estate  from  the  charge  upon  it.  Vander- 
wort cannot  have  a remedy  against  any  one  for  the  money 
he  has  so  paid,  except  against  Maybe,  on  Maybe’s  covenant 
against  encumbrances,  for  if  Vanderwort  have  a remedy 
against  Macauley,  Macauley  must  have  a remedy  over 
again  against  the  land,  the  property  of  Vanderwort,  which 
is  absurd,  and  proves  that  Vanderwort  can  have  no 
claim  against  Macauley.  It  would  be  a perfect  circle  of 
liability,  for  Vanderwort  has  just  been  forced  to  pay  it  in 
discharge  of  the  land  to  protect  his  title  in  the  land,  which, 
as  I have  said  is  the  fund  primarily  liable. 

As  between  Kempt,  Macauley,  and  Vanderwort,  Van- 
derwort is  the  man  that  is  primarily  liable  to  pay,  and  he 
has  paid,  and  there  is  an  end.  Vander wort’s  taking  an 
assignment  of  Macauley ’s  mortgage  after  it  had  been  so 
paid  by  himself  does  not  make  the  least  difference. 

On  appeal  argued  by  the  same  counsel, 

Proudfoot,  J.,  confirmed  the  Master’s  judgment. 
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Western  Canada  Loan  and  Sayings  Company  v. 
Dunn. 

Mortgage — Ejectment — Sale — Infants. 

In  an  action  of  ejectment  by  mortgagees,  on  the  application  of  the  infant 
defendants,  an  order  for  immediate  possesssion  and  sale  of  the  mort- 
gaged premises  was  made,  with  a reference  to  the  Master  to  take  the 
usual  accounts ; but  eighty  dollars  was  ordered  to  be  paid  into  Court  to 
meet  the  expenses  of  the  sale. 

[June  26,  1883. — Armour , J.] 

An  appeal  from  the  case  as  reported  at  p.  490,  argued 
by  the  same  counsel. 

Armour,  J.,  rescinded  the  order  of  the  Master  in 
Chambers,  and  directed  that  upon  payment  into  Court 
of  ($80)  eighty  dollars,  within  ten  days,  to  cover  the 
expenses  of  a sale,  the  usual  enquiries  should  be  made, 
accounts  taken,  and  costs  taxed  for  an  immediate  sale 
of  the  land.  Reference  to  the  Master  therefor.  Order 
for  immediate  possession.  Leave  to  apply  in  Chambers 
to  dispense  with  payment  into  Court  of  the  deposit. 

An  application  subsequently  made  to  the  Master  in 
Chambers  for  an  order  dispensing  with  payment  into 
Court  of  the  deposit,  was  refused,  and  his  decision  was 
affirmed  on  appeal. 


A DIGEST 


OF 


ALL  THE  REPORTED  PRACTICE  CASES 

CONTAINED  IN  THIS  VOLUME. 


ABSCONDING  DEBTOR. 
See  Arrest — Service,  4. 


ABSCONDING  DEBTORS 
ACT. 

See  Appeal,  11. 


ACTION. 

1.  Action — Transfer  of . Vermliyea 
v.  Guthrie , 267. 

2.  Actions — Consolidation  of  — 
Rule  395  0.  J.  A.] — The  defendant 
applied  to  have  this  action  consoli- 
dated with  an  action  brought  by  the 
defendant  in  the  Chancery  Division 
against  these  plaintiffs  on  the  ground 
that  the  plaintiffs’  counter  claim  in 
the  Chancery  Division  action  dis- 
closed the  same  cause  of  action  as 
shewn  in  the  statement  of  claim  in 
this  action. 

The  action  in  the  Chancery  Divi- 
sion was  commenced  on  the  17th 
75 — YOL.  IX  O.P.R. 


May,  1882,  and  this  action  on  the 
10th  June,  1882. 

Held , that  though  the  case  pre- 
sented was  not  technically  within  the 
terms  of  Buie  395  O.  J.  A.,  there  is 
an  inherent  right  in  the  Court  to 
prevent  an  undue  use  of  its  process, 
and  this  action  was  stayed  until  that 
in  the  Chancery  Division  was  deter- 
mined, no  special  reason  to  the  con- 
trary being  shewn  by  the  plaintiffs. 
Taylor  et  al.  v.  Bradford , 350. 

3.  Transfer  of  cause — Notice  — 
Judgment .] — The  action  was  trans- 
ferred from  the  Chy.  Div.  to  the  C. 
P.  Div.  by  an  order  of  the  Judges, 
but  the  plaintiff  not  having  notice  of 
the  transfer  signed  judgment  in  the 
Chy.  Div. 

An  order  was  made  retransferrin s? 
the  case  to  the  Chy.  Div.,  and  allow- 
ing the  judgment  entered  to  stand 
and  be  in  force  from  its  entry/with- 
out costs.  Patterson  v.  Murphy, 
306. 

4.  Action  on  foreign  judgment — 
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Jurisdiction  of  foreign  Court — Plead- 
ing.] — To  an  action  on  a foreign 
judgment,  the  defendant  pleaded 
that  he  was  not  at  the  time  of  the 
commencement  of  the  action  or  pre- 
viously resident  or  domiciled  within 
the  jurisdiction  of  the  foreign  count, 
or  a subject  of  that  country,  and  that 
he  was  not  served  with  process  in  the 
action,  and  had  no  notice  of  it  or 
opportunity  of  defending  himself. 

On  motion  to  strike  out  such  de- 
fence as  false  defendant  admitted  in 
his  examination  that  he  had  heard 
of  some  claim  being  made  by  the  plain- 
tiff, through  a letter  from  his  brother 
living  in  the  United  States,  that  he 
wrote  to  his  brother  to  employ  some 
one  to  attend  to  it,  and  sent  a state- 
ment of  the  matter  to  him,  but  that 
he  never  heard  of  the  action  or  trial 
until  after  judgment,  when  he  was 
informed  of  it,  and  that  his  property 
in  the  United  States  had  been, 
attached  to  pay  it.  It  appeared  that 
an  appearance  had  been  entered  for 
him  there  by  a firm  of  lawyers. 

The  application  was  refused. 

Schibsby  v.  Westenholz,  L.  R.  6 
Q.  B.  155,  followed.  Beaty  v.  Crom- 
well, 547. 

See  Parties,  3 — Dismissal  of 
Bill  or  Action — Attorney  and 
Solicitor,  1 — Costs,  4. 


ADMINISTRATION. 

1.  Administration - Costs — Com- 
mission under  C.  0.  643 — Further 
costs. ]-No  costs  and  disbursements  of 
the  motion  are  allowed  on  a motion 
for  distribution  under  a Master’s  re- 
port in  a partition  suit.  Re  Peter 
Fleur y,  Fleury  v.  Fleur  y,  87. 

2.  Administration  — Infants  — 
Practice.  J — An  administration  of  an 


estate  in  which  infants  were  inter- 
ested, was  made  on  the  mere  sug- 
gestion of  their  next  friend  that  it 
would  be  for  their  benefit,  without 
going  into  the  merits  of  the  case 
between  the  plaintiff  and  the  defen- 
dant, the  executor.  Re  Wilson,  Lloyd 
v.  Tichborne,  89. 

3.  Administration  — Partition  — 
Time  for  granting .] — An  order  for 
the  administration  of  an  estate  of  a 
deceased  person  was  refused,  on  the 
ground  that  twelve  months  had  not 
elapsed  from  the  death  of  the  de- 
ceased, no  special  circumstances  be- 
ing shewn. 

An  order  for  partition  of  the  re- 
alty was  also  refused,  when  the  ap- 
plication was  made  within  six  months 
of  the  death  of  the  person  whose 
estate  was  sought  to  be  partitioned. 
The  rule  laid  down  by  the  Partition 
Act  R.  S.  O.  ch.  101,  sec*  6,  held 
applicable.  Grant  v.  Grant,  211. 

4.  Administration  — Jurisdiction 
of  Masters — Rule  422,  0.  J.  A.] — 
Held,  that  the  jurisdiction  of  local 
Masters  in  administration  suits,  un- 
der G.  O.  Chy,  638,  is  not  interfered 
with  by  Rule  422,  O.  J.  A.  : the 
practice  in  such  matters  is  preserved 
intact  by  Rule  3,  0.  J.  A. 

In  such  matters  there  is  power  to 
direct  service  to  be  made  out  of  the 
j urisdiction . 

The  plaintiff  was  an  executor  as 
well  as  a creditor,  and  was  charged 
with  wilful  default. 

Held,  that  enquiry  as  to  such  de- 
fault could  be  made  under  the  order 
of  reference  (Form  No.  171,  0.  J.  A.) 

The  principal  and  surety  being 
here  the  plaintiff  and  defendant  re- 
spectively, Re  Collins , 8 P.  R.  543, 
which  decides  that  in  a case  of  prin- 
cipal and  surety  a summary  applica- 
tion to  administer  under  G.  O.  Chy. 
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638  is  improper,  was  held  not  to 
apply.  Re  Allan , Pocock  v.  Allan, 

277. 

5 . A dministration — C ommiss  ion.  ] 

9 — Executors  were  charged  by  the 
Master  in  taking  the  accounts  in  an 
administration  suit  with  the  sum  of 
$9,404.42,  and  allowed  as  disburse- 
ments the  sum  of  $8,228.77.  These 
amounts  included  on  both  sides  a 
,sum  of  $3,238.25,  representing  secur- 
ities either  in  the  possession  of  the 
plaintiff  at  the  time  of  the  testator’s 
death,  or  handed  over  to  the  plain- 
tiff immediately  afterwards.  The 
Master  allowed  the  executors  a com- 
mission of  $400  on  the  total  receipts, 
including  the  said  sum  of  $3,238.25. 

Held , that  the  executors  were  en- 
titled to  compensation  in  respect  of 
the  said  sum  of  $3,238.25. 

Held,  that  the  commission  allowed 
was  not  excessive.  Re  Batt , Wright 
v.  White,  447. 

6.  Administration — Gases  within 
G.  0.  Chy.  648,  649 — Practice .] — 
In  an  administration  matter  under 
G.  O.  Chy.  648,  649,  the  plaintiff 
claimed  to  be  a creditor  of  the  estate, 
by  reason  of  the  support  and  main- 
tenance by  him  of  the  testator’s  wife 
(in  England,)  during  the  testator’s 
lifetime. 

Held,  that  the  plaintiff’s  claim 
should  be  supported  by  viva  voce  evi- 
dence, and  an  action  was  directed  to 
be  entered.  Groom  v.  Darlington, 
298. 

7.  Administration — Local  Master 
— Misconduct — G.  0.  Chy.  638-639 
— Practice .] — Under  an  administra- 
tion order  granted  by  a local  Master 
pursuant  to  G.  O.  Chy.  638-639,  he 
may  investigate  questions  of  wilful 
default,  and  misconduct,  and  if  he 
refuses,  the  plaintiff  should  appeal. 


If  an  action  is  commenced  the  extra 
costs  must  be  borne  by  the  plaintiff. 

When  the  misconduct  is  such  as 
would  entitle  a plaintiff  at  the  outset 
to  apply  for  an  injunction  or  a re- 
ceiver, an  action  should  be  brought. 
Sullivan  v.  Harty,  500. 


ADMINISTRATION  OF  JUS- 
TICE IN  TERRITORIAL  DIS- 
TRICTS AND  UNORGAN- 
IZED TRACTS. 

See  Jurisdiction,  1. 

ADMISSION. 

See  Judgment,  2. 

ADULTERY. 

See  Alimony,  1. 


AFFIDAVITS. 

A ffidavit — - Interlineation  — Rule 
468  0.  J.  A.] — In  the  plaintiff’s 
affidavit  on  a motion  to  sign  final 
judgment  under  Rule  80,  O.  J.  A., 
the  word  “ defence  ” had  been  struck 
out,  and  the  word  “ appearance  ” 
interlined,  without  being  initialed  by 
the  commissioner  before  whom  the 
affidavit  was  sworn. 

Held,  under  rule  468  O.  J.  Act, 
that  the  affidavit  could  not  be  read. 
Boyd  v.  McNutt , 493. 

See  Judgment,  5- -Prohibition 
— Amendment,  3 — Notice  of  Mo- 
tion. 

AGENCY. 

| See  Costs,  10,  18. 
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ALIMONY. 

1.  Alimony — Adultery — Particu 
lars.] — The  statement  of  claim  in  an 
alimony  suit  contained  the  following 
clause  : “ The  plaintiff  alleges  and 
charges  adultery  on  the  part  of  the 
defendant  as  a further  ground  for 
relief  in  the  premises.” 

The  plaintiff  was  ordered  to  give 
particulars  of  the  acts  of  adultery 
intended  to  be  proved  within  a month, 
and  limited  to  those  only  at  the 
hearing.  In  default  no  evidence  to 
be  given  under  the  general  charge. 

Such  an  allegation,  without  speci- 
fying particulars,  is  bad.  Rosenstcidt 
y.  Rosenstcidt,  311. 

2.  Alimony  decree — Charge  upon  , 
land — Sale-.] — Forrester  v.  Forrester, 
338. 

3.  Interim  alimony. ] — Interim 
alimony  was  stayed  until  the  plain- 
tiff had  produced  on  oath  books, 
papers,  &c.,  belonging  to  her  husband, 
which  she  had  taken  with  her  when 
leaving  his  house,  and  which  deprived 
him  of  the  means  of  paying  it.  Old 
v.  Old,  552 

4.  Interim,  alimony — Time  to  make 
application  for — G.  0.  Chy.  489. 
Peck  v.  Peck,  299. 

5.  Interim  alimony  — Time.'] — A 
writ  was  issued  in  an  alimony  suit 
on  27th  December,  1882,  and  served 
on  the  4th  January,  1883.  The 
statement  of  claim  was  filed  11th 
April  1883,  and  a sittings  of  the 
Court  held  on  2nd  April,  1883. 

On  the  application  of  the  plaintiff 
on  the  15th  May,  1883,  to  the  Mas- 
ter in  Chambers,  interim  alimony 
was  allowed  her  from  the  1st  May, 
1883,  her  delay  in  proceeding  not 
being  satisfactorily  accounted  for. 

On  appeal,  Boyd,  C.,  upheld  the 


Master’s  order.  Thompson  v.  Thomp- 
son, 526. 

See  Parties,  3 — Costs,  12. 


AMENDMENT. 

1.  Land,  actiori  for  recovery  of — 
A mendment — Mortgage-  Foreclosure. 
— The  plaintiff  indorsed  his  writ  of 
summons  and  filed  his  statement  of 
claim  to  recover  possession  of  the 
land  in  dispute,  as  being  the  assignee 
of  a lease  made  by  him  to  the  defend- 
ants, who  assigned  to  a third  party, 
who  assigned  and  surrendered  to  the 
plaintiff.  The  defence  was  that  the 

| lease  was  in  effect  a mortgage,  and 
fraud  and  want  of  consideration  were 
alleged. 

Held,  that  the  plaintiff  could  not 
amend  his  statement  of  claim,  and 
ask  a foreclosure  of  the  land  as  mort- 
gagee. Mcllhargey  v.  McGinnis  et 
al.,  157. 

2.  Liquor  License  Act — R.  S,  0. 
ch.  187 — Certiorari — Hard  labour 
— Amendment  of  conviction.] — De- 
fendant was  convicted  for  a third 
time  of  having  sold  liquor  without  a 
license,  and  was  sentenced  to  three 
months’  imprisonment  with  hard 
labour. 

Held , following  Regina  v.  Frawley , 
46  U.  C.  It.  153,  that  the  magistrate 
had  not  power  to  impose  hard  labor, 
and  the  conviction  was  therefore 
invalid. 

Semble,  that  in  such  a case  a Judge 
has  no  power  to  amend  the  convic- 
tion under  It.  S.  O.  ch.  181,  sec.  77, 
as  amended  by  44  Vic.  ch.  27,  by 
striking  out  the  part  imposing  hard 
labour.  Regina  v.  Allbright,  25. 

3-  Arrest — Capias — Amendment 
— Affidavits,  entitling  of — Writ,  form 
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and  amendment  of.  ] — On  an  applica- 
tion to  set  aside  the  order  for  an 
arrest  and  the  writ,  &c.,  but  not  to 
be  discharged  out  of  custody,  objec- 
tions that  the  affidavit  discloses  no 
sufficient  cause  of  action,  or  shews 
that  the  defendant  is  about  to  leave 
the  province,  are  not  open. 

Where  the  affidavit  for  the  order 
was  entitled  in  the  High  Court  of 
Justice,  but  not  in  the  proper  divi- 
sion : — Held,  that  the  objection  was 
clearly  amendable. 

The  capias  issued  after  action  was 
in  the  form  formerly  used  for  the 
commencement  of  an  action  : — Held , 
also  amendable. 

The  affidavit  stated  only  that  de- 
fendant wfts  indebted  in  $116.60  on 
two  promissory  notes  overdue ; but 
defendant,  who  had  left  the  country, 
did  not  deny  that  he  was  indebted, 
.and  the  particulars  were  stated  in 
the  special  endorsement  of  the  writ 
of  summons  served  on  him.  An  affi- 
davit stating  the  particulars  suffi- 
ciently was  allowed  to  be  filed  in 
support  of  the  order.  Iiobertson  v. 
Coulton,  16. 

4.  Amendment — Stamps — Discre- 
tion of  Master  — R.  S.  0.  ch.  5,  sec. 
270.] — 'Defendant  having  pleaded 
several  distinct  defences  to  an  action 
on  a promissory  note,  the  Master  in 
Chambers  refused  to  allow  him  to 
add  a plea  that  the  note  was  not 
duly  stamped,  holding  that  under  R. 
S.O.  ch.  50,  sec.  270,  such  amend- 
ment was  not  compulsory,  but  a 
matter  of  discretion.  On  appeal, 
Osler,  J.,  affirmed  his  decision. 
Caughill  v.  Clark,  471. 

See  Judgment,  7. 


AMOUNT  INVOLVED  IN 
APPEAL. 

See  Appeal,  17, 


ANSWER,  AND  DISCLAIMER. 
See  Examination,  1. 


APPEAL. 

1.  Division  Courts  Act  1880 — 
Interpleader — Appeal.] — There  is  no 
right  of  appeal  from  the  decision  of 
the  Judge  in  an  interpleader  suit  in 
a Division  Court,  even  when  the 
amount  in  dispute  exceeds  $100.  In 
Re  Turner  v.  Imperial  Bank  of 
Canaada,  19. 

2.  Appeal  bond — Surety — Regis- 
tered title.  Adamson  v.  Adamson  96. 

3.  Appeal — Time  for  appealing — 
Rule  427 — Mistake  of  solicitor.] — 
The  eight  days  for  appealing  from  an 
order  of  the  Referee  under  R.  427  c, 
of  the  O.  J.  A.  counts  from  the  mak- 
ing of  the  decision,  not  fron  the  entry 
of  the  order,  as  formerly.  Where 
the  plaintiffs  solicitors,  owing  to  a 
misapprehension  on  this  point,  al- 
lowed the  eight  days  to  elapse, 
Proudfoot,  J.,  granted  further  time. 
Dayer  v.  Robertson,  78. 

4.  Appeal^- Notice  to  Registrar — 
Omission  of — Sec.  38,  0.  J.  A.  1881. 
By  the  oversight  of  a clerk  of  the  ap- 
pellant’s solicitor,  the  notice  of  appeal 
required  by  R.  S.  O.  ch.  38,  (sec.  38 
O.  J.  A.,  1891,)  was  not  given  to  the 
Registrar  of  the  Court  appealed  from, 
but  it  was  duly  served  on  the  respon- 
dent, who  had  not  been  prejudiced. 

Boyd,  C.,  allowed  the  notice  to  be 
filed  within  four  days,  upon  payment 
of  costs.  Re  Laws. — Lawsv.  Laws. 
72. 

5.  Security  for  costs  — Appeal  — 
Foreign  plaintiff!] — Plaintiffs,  who 
resided  in  England,  obtained  a ver- 
for  the  price  of  goods  in  defendants’ 
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possession.  The  defendants  appealed 
to  the  Court  of  Appeal.  Plaintiffs 
applied  for  payment  out  of  $300  paid 
in  by  them  as  security  for  costs  on 
commencing  the  action. 

Held , that  as  the  plaintiffs  were 
shewn  to  have  goods  in  the  country, 
and  in  the  defendants’  possession,  the 
$300  should  be  paid  out. 

But  for  this  the  plaintiffs  would 
not  have  been  entitled  to  the  money, 
the  appeal  being  a step  in  the  original 
cause,  not  a new  action.  Napier  et 
al.  v.  Hughes  et  al.  164. 

6.  Appeal  — Certificate  of  judg- 
ment— Practice .] — An  ex  parte  mo- 
tion to  make  the  certificate  of  judg- 
ment of  the  Court  of  Appeal  an 
order  of  the  High  Court  of  Justice 
was  refused,  the  Master  in  Chambers 
being  of  opinion  that  such  a course 
was  unnecessary.  Freed  v.  Orr, 
181. 

7.  Execution — Mutual  Insurance 
Company — Certificate  of  Judgment 
of  Court  of  Appeal — • Rules  427  A 
414  0.  J.  A. — Appeal — Practice.^ — 
Held , by  the  Master  in  Chambers, 
that  execution  in  this  case  issued 
out  of  the  Chancery  Division  upon  a 
certificate  of  the  Court  of  Appeal 
was  irregular,  as  the  certificate  had 
not  been  made  an  order  of  the  Court 
below. 

Held , also,  by  Boyd,  C.,  that  ap- 
peals from  the  Master  in  Chambers 
are  governed  by  Buie  427,  and  not 
by  Buie  414,  which  applies  to  ap- 
peals to  a Divisional  Court. 

Held,  also,  by  Boyd,  C.,  following 
Lount  v.  Canada  Farmers'  Insur- 
ance Company,  8 P.  B.  433,  that  the 
defendants  were  a Mutual  Insurance 
Company  within  sec.  61  B.  S.  O. 
cap.  161,  and  that  executions  should 
not  have  issued  till  the  expiration  of 
three  months  from  the  date  of  the 


judgment.  Lowson  v.  The  Canada 
Farmers'  Insurance  Company,  185. 

8.  Security  for  costs — Payment 
out  of  Courts — Appeal.^ — Money  paid 
into  Court  in  lieu  of  giving  the  usual 
bond  for  security  for  costs  will  not 
be  paid  out  to  the  party  paying  it  in, 
in  whose  favour  a decree  has  been 
made,  pending  an  appeal  to  the 
Court  of  Appeal.  National  Insur- 
ance Company  v.  Egleson,  202. 

9.  Appeal — Time — Christmas  va- 
cation.^— An  appeal  was  not  made 
within  the  time  required  by  Buie 
461,  O.  J.  A.,  as  it  was  supposed 
that  Christmas  vacation  did  not  count. 

On  the  facts  stated  in  the  judgment 
leave  was  given  to  appeal  on  payment 
of  costs.  Sievewright  v.  Leys,  200. 

10.  Appeal — Sec.  38  0.  J.  A. — 
Effect  of — R.  S.  0.  c.  38  sec.  48.] — 
Held,  that  sec.  38  O.  J.  A.  did  not 
effect  the  plaintiffs’  right  under  B. 
S.  O.  cli.  38  sec.  36,  to  appeal  within 
a year  from  the  making  of  the  de- 
cree, which  had  been  pronounced  on 
the  2nd  April,  1881,  before  the  first 
mentioned  Act  came  into  force. 
Workman  v.  Robb,  169. 

11.  Absconding  Debtor's  Act  — 
Prior  judgment — Costs  oj  attachment 
— Appeal. ] — Held,  that  the  object  ot 
sec.  20  of  the  Absconding  Debtor’s 
Act  is  to  save  harmless  the  bond  fide 
attaching  creditor,  whose  writ  has 
had  the  effect  of  saving  and  protect- 
ing the  debtor’s  property  for  the 
execution  creditor.  In  this  case 
there  was  a fund,  not  exigible  under 
the  execution,  to  which  the  attaching 
creditors  alone  were  entitled,  and 
several  attachments,  of  which  the 
plaintiff’s  was  third  in  time,  and  the 
whole  property  had  been  seized  and 
sold  or  retained  under  the  first  writ. 
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The  plaintiff,  without  disclosing  these 
facts,  obtained  an  order  under  the 
above  sec.  20,  that  all  costs  of  his 
attachment  should  be  paid  out  of  the 
debtor’s  assets  before  the  execution, 
and  under  it  taxed  his  whole  costs 
of  suit.  The  order  was  set  aside, 
for  had  the  facts  been  disclosed  it 
should  not  have  been  made,  and  in 
any  event  only  the  costs  of  suing  out 
and  executing  the  attachment  were 
taxable. 

The  application  to  set  aside  such 
order  was  held  not  to  be  an  appeal. 
Hughes  v.  Field , 127. 

12.  Assessment — Appeal  to  County 
Judge — Time  for  hearing — R.  S.  0. 
ch.  180,  sec.  59,  sub-sec.  7.] — A Coun- 
ty Judge  in  appointing  a day  subse- 
quent to  the  first  of  August,  for 
hearing  an  appeal  from  a Court  of 
Revision  is  not,  under  R.  S.  O.  ch. 
180,  sec.  59,  sub-sec.  7,  exceeding 
his  jurisdiction,  notwithstanding  the 
terms  of  that  sub-section.  In  re 
Ronald  and  the  Village  of  Brussels , 
232, 

1 3.  Appeal  — Bond , Form  of  — 
Rule  36  0.  J.  A.]  — International 
Bridge  Company  v.  Canada  Southern 
Railway  Company , 250. 

14.  Appeal — bond — Time  for  fil- 
ing.J — McCrae  v.  White,  288. 

1*5.  Appeal — Stay  of  proceedings^] 
— The  plaintiff  was  permitted  to  pro- 
ceed with  a new  trial  pending  an 
appeal,  where  he  showed  that  he  had 
already  been  inconvenienced  by  de- 
lay, that  further  delay  would  preju- 
dice him  financially,  and  that  by  it 
he  might  lose  important  oral  evi- 
dence. McDonald  v.  Murray  et  al., 


16.  Appeal — Extension  oj  time — 
Notice. ] — An  order  extending  the 
time  for  appealing  from  the  report 
of  an  official  referee  under  sec.  47  O. 
J.  A.,  should  not  be  made  ex  parte.'] 
— Hamilton  v.  Tweed,  448. 

17.  Appeal — Amount — Sec.  33  0. 
J.  A. J — Bills  of  costs  amounting  to 
$250.10  were  on  a taxation  reduced 
to  $187.10.  The  plaintiff  contended 
that  he  was  not  liable  to  pay  as 
much  as  $187.10,  if  any  sum,  and 
applied  to  the  Master  in  Chambers 
for  an  order  to  stay  an  execution  for 
$187.10  pending  an  appeal  to  the 
Court  of  Appeal  under  sec.  33  O.  J. 
A. 

This  order  was  refused,  and  on 
appeal  Boyd,  C.,  held  that  what  was 
“ in  controversy  on  the  appeal,”  was 
was  a sum  less  than  $200,  and  there- 
fore that  the  order  of  the  Master 
was  right.  O' Donohoe  v.  Whitty , 

361. 

18.  Appeal—  Further  time.] — By 
the  decree  in  question  u Further  Di- 
rections ” were  reserved,  and  it  also 
appeared  that  the  defendant  resided 
in  England,  but  it  was  not  shewn 
that  any  attempt  had  been  made  to 
communicate  with  her,  nor  that  if 
there  had  it  would  have  been  of  any 
use,  nor  that  the  defendant  had  been 
prejudiced  by  it. 

Held,  not  sufficient  special  circum- 
stances to  entitle  the  defendant  to 
obtain  leave  to  appeal  after  the  lapse 
of  the  month  within  which  notice  of 
appeal  is  to  be  given.  Miller  v.  Brown , 
et  al,  542. 

See  Costs,  5,  14— Interpleader, 
3. — Taxation,  4 — Division  Court, 

3 — Jurisdiction,  5. — Statement  of 
Claim,  3. — Stay  of  Proceedings. 
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ARREST. 

Arrest.'] — A defendant  having  con- 
tracted a debt  in  the  United  States 
of  America,  his  ordinary  place  of 
abode,  and  in  the  act  of  returning 
there  after  a visit  to  his  parents  in 
this  country,  cannot  be  arrested  on  a 
charge  of  leaving  Ontario  with  intent 
to  defraud  his  creditors.  Smith  v. 
Smith,  511. 

See  Amendment,  3 — Attach- 
MEMT,  3. 


ASSESSMENT. 
See  Appeal,  12. 


ASSIGNEE. 
See  Parties,  4. 


ATTACHMENT. 

1 . A ttachment—  Garnishee --C osts.  ] 
— A defendant  who  has  obtained 
executions  upon  a rule  of  Court  for 
the  judgment  of  costs  of  the  day  by 
the  plaintiff,  is  under  R.  S.  0.  ch.  67, 
sec.  12,  and  ch.  66,  sec.  72,  a judg- 
ment creditor,  and  entitled  to  garnish 
moneys  due  by  the  plaintiff. 

Semble , the  question  of  the  validity 
of  a judgment  should  not  be  argued 
on  the  return  of  a garnishee  sum- 
mons, but  should  be  raised  on  an  ap- 
plication to  set  aside  the  execution. 

An  affidavit  entitled  in  the  Q.  B., 
and  sworn  before  the  J udicature  Act 
came  into  force,  might  under  sec.  11, 
sub-secs.  2 and  3,  be  made  the  foun- 
dation of  an  order  in  the  Q.  B.  Divi- 
sion. Elliot  v.  Capell,  35. 

2.  Attachment  of  debt — Trust.] — 
The  defendant’s  father  devised  his 


estate  to  trustees  upon  the  trust, 
among  others,  “ To  pay  my  son  A. 
(the  defendant)  the  interest  of  the 
sum  of  $800  annually  during  the 
term  of  his  natural  life.” 

An  order  was  made  by  the  Master 
in  Chambers,  directing  the  trustees 
to  pay  over  the  interest  from  time  to 
time  accruing,  to  the  plaintiff,  who 
was  a judgment  creditor  of  the  son. 
Lloyd  v.  Wallace , 335. 

3.  Disobedience  of  Court  order — 
A ttachment — Discharge — Practice  in 
moving.] — A deputy  sheriff  was  ar- 
rested under  a writ  of  attachment  for 
default  in  obeying  an  order  upon  his 
sheriff  to  deliver  up  to  the  claimant, 
who  had  succeded  in  an  interpleader 
issue,  the  goods,  &c.,  seized. 

Upon  a motion  by  the  deputy  to 
be  discharged  from  custody,  it  was 
shewn  that  his  non-compliance  with 
the  order  arose  from  a difficulty  in 
which  he  found  himself  by  reason  of 
the  claim  of  another  person  who  had 
succeded  in  an  issue  about  the  same 
goods  ; and  not  from  any  deliberate 
intention  to  disregard  the  order  ; and 
his  discharge  was  ordered. 

Semble , that  the  motion  should 
have  been  for  leave  to  administer 
interrogatories  to  or  for  the  examin- 
ation of  the  person  committed,  and 
for  a habeas  corpus.  In  re  Maitland, 
Gunther  v.  Cooke,  400. 

See  Appeal,  11. 


ATTORNEY  AND  SOLICITOR. 

1.  Settlement  of  a suit — Powers  of 
a solicitor.] — It  is  within  the  power 
of  a solicitor  to  settle  a suit  on  behalf 
of  his  client,  where  the  settlement  is 
in  good  faith. 

Overruled  by  the  Divisional  Court 
of  C.  P.  McDonald  v.  Field,  220. 
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2.  A ttorney  and  solicitor  — C osts — 
Interest.^- Interest  maybe  allowed 
on  a solicitor’s  bill  of  costs,  if  a de- 
mand in  writing  is  made  for  it. 

The  taxing  officer  has  no  power  to 
allow  interest,  unless  the  matter  has 
been  specially  referred  to  him  by  the 
order  for  takation.  In  re  McQlive 
et  al.,  Solicitors,  213. 

See  Taxation,  1,  2,  3,  5 — Appeal, 

3. 


BAIL. 

Bail — Estreat — Recitals  in  recog- 
nizance?^—A recognizance  of  bail  put 
in  on  behalf  of  a prisoner,  recited 
that  he  had  been  indicted  at  the 
Court  of  General  Session  of  the  Peace 
for  two  separate  offences,  and  the 
condition  was,  that  he  should  appear 
at  the  next  sittings  of  said  Court, 
and  plead  to  such  indictment  as 
might  be  found  against  him  by  the 
Grand  Jury.  At  the  next  of  said 
sittings  the  accused  did  not  appear, 
and  no  new  indictmentr  was  found 
against  him. 

Held , that  the  recitals  sufficiently 
shewed  the  intention  to  be,  that  the 
accused  should  appear  and  answer 
the  indictments  already  found,  and 
and  that  an  order  estreating  the  re- 
cognizance was  properly  made.  Re 
Gauthreaux’ s Bail,  31. 

See  Costs,  16. 


BALLOT  PAPER 
See  Election,  1. 


BILL. 

.See  Dismissal  of  Bill  or  Action. 
76 — VOL.  IX  O.P.R. 


BOND. 

See  Railways  — Costs,  5 — Ap- 
peal, 13,  14. 


CAPIAS. 

See  Arrest  — Amendment,  3. 


CAUSE  OF  ACTION. 
See  Jury  Notice,  2. 


CERTIFICATE. 

Reference  to  Judge  — Certificate. 
Rule  424.  Hughes  v.  Rees,  86. 

See  Appeal,  6,  7,  — Master  — 
Costs  11,  14. 


CERTIORARI. 
See  Amendment,  2. 


CHANCERY,  G.  O. 
See  Ante,  p.  xxii. 


CHATTEL  MORTGAGE. 
See  Division  Court,  2. 


CHOSE  IN  ACTION. 
See  Costs,  13. 


COMMISSION. 

1.  Foreign  Commission — Evidence 
not  used — Costs.  Dominion  dec.  Co. 
y.  Stinson,  177. 
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2.  Foreign  Commission  — Issue 
of] — Where  an  order  was  made  for 
a commissioner  to  examine  one  M. 
vivct  voce , and  other  witnessess  on 
interrogatories  : Held,  that  the  com- 
mission could  not  issue  to  examine 
M.  only,  without  amending  the 
order.  Smith  v.  Babcock , 175. 

3.  Partition — Commission — G.  0. 
Chy.  643.]  —The  sum  allotted  to  the 
guardian  of  infants  for  commission 
in  partition  suits  should  not  be 
measured  only  by  the  work  done  in 
the  Master’s  office.  Cameron  v. 
Leroux , 304. 

4.  Commission  — Evidence — Time 

for  return.] — The  time  for  the  return 
of  a foreign  commission  was  extended 
from  the  1st  February,  by  an  order 
of  the  Master  in  Ordinary,  in  the 
following  terms  : “ I extend  the 

time  for  the  return  of  the  commission 
peremptorily  to  the  24th  February.” 
The  witnesses  were  examined  viva 
voce  on  the  24th  February,  all  parties 
being  represented. 

Held,  that  the  Master  was  wrong 
in  excluding  this  evidence,  as  the 
commission  being  executed  on  the 
24th  February,  there  was  no  irregu- 
larity because  of  the  necessary  delay 
occasioned  by  its  transmission  from 
a foreign  country,  and  in  any  event, 
the  effect  of  the  plaintiffs  being  re^ 
presented  at  the  examination  was  to 
waive  any  objection  that  the  evi- 
dence was  not  returned  to  the  Mas- 
ter’s office  by  the  24th  February. 
Darling  v.  Darling,  560. 

See  Administration,  1,  5. 


CONSOLIDATION  OF 
ACTIONS. 

See  Actions,  2 


CONTRACT. 

See  Lunatic. 

CONYEYANCE. 

C onveyance — Operative  W ords 

Statute  of  Uses.'] — A husband  and 
wife  were  the  parties  of  the  third 
part  in  a conveyance,  whereby  the 
wife’s  father,  did  “ grant  unto  the 
said  party  of  the  third  part  his  heirs 
and  assigns  forever,”  &c.,  habendum 
“unto  the  said  party  of  the  third 
part,  his  heirs  and  assigns,  to  and 
for  his  and  their  sole  and  only  use 
forever.” 

Held,  that  by  the  operation  of  the 
Statute  of  Uses,  the  husband  took 
an  estate  in  fee  simple.  Re  Young , 
521. 


CONVICT  ION. 
See  Amendment,  2 


CORONER. 

See  Jurisdiction,  3 


CORPORATION,  OFFICER  OF. 
See  Examination,  11. 


COSTS  AND  SECURITY  FOR 
COSTS. 

1.  Security  for  costs — Further  se- 
curity.]— The  usual  proecipe  order  for 
security  for  costs  had  been  taken  out 
by  the  defendants  and  duly  complied 
with  by  the  plaintiff.  Subsequently 
the  cause  was  partially  heard  before 
Ferguson,  J.,  but  was  adjourned  for 
three  months  owing  to  the  Judge 
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being  required  to  open  another  sittings 
in  the  Court.  The  defendant  there- 
upon, seeing  that  the  costs  far  ex- 
ceeded the  security  given,  applied  for 
an  order  for  further  security. 

It  was  not  shewn  that  the  defen- 
dants could  not  have  foreseen  that 
the  $400  would  not  cover  the  costs. 

Boyd,  C.,  affirmed  the  judgment 
of  Mr.  Stephens,  refusing  further  se- 
curity. Bell  v.  Landon.  100. 

2.  Security  for  costs — Plaintiff  re- 
presenting a class — Insolvent — Wai- 
ver.]— ’Where  it  appeared  that  a large 
number  of  persons  had  an  interest  in 
the  settlement  of  the  question  involv- 
ed in  the  suit,  and  they  put  forward 
one  of  them  as  plaintiff  in  the  suit 
who  was  shewn  to  have  been  insol- 
vent some  years  before  the  commence- 
ment of  the  suit,  and  did  not  appear 
to  have  accumulated  any  property 
since  his  insolvency,  security  for  costs 
was  ordered. 

The  defendant  demanded  copies  of 
affidavits  to  be  used  on  an  injunction 
motion,  and  subsequently  obtained 
an  enlargement  of  the  motion.  Held , 
not  a waiver  of  his  right  to  security 
for  costs,  because  the  facts  on  which 
to  base  such  motion  for  security  were 
unknown  to  him  at  the  time  of  the 
demand  and  enlargement.  Hath- 
way  v.  Doig , 91. 

3.  Security  for  costs — Wilful  mis- 
statement of  plaintiff's  residence — 
Effect  of] — Where  a plaintiff  resi- 
dent without  the  jurisdiction  wilfully 
stated  in  his  bill  that  he  resided 
within  it,  security  for  costs  was 
ordered. 

A subsequent  application  to  re- 
scind the  order  on  the  ground  that 
the  plaintiff  had  returned  within  the 
jurisdiction  and  intended  to  remain 
there  at  the  time  of  the  former  appli- 
cation, but  had  not  then  shown  the 


facts  fully,  was  granted,  but  an 
appeal  was  allowed,  and  the  order 
for  security  directed  to  stand. 

Semble,  that  security  will  not  be 
ordered,  even  where  plaintiff  is  a 
foreigner  who  has  come  within  the 
jurisdiction  temporarily,  and  only 
for  the  purpose  of  maintaining  the 
suit.  Sutherland  v . McDonald , 178. 

4.  Security  for  costs — Time  for 
moving — Second  action.] — A motion 
for  security  for  costs  may  be  made 
at  any  time  before  issue  is  joined. 

The  plaintiff  filed  a bill  against 
B.  and  his  daughter,  alleging  that  he 
had  been  induced  by  the  false  repre- 
sentations of  defendants  to  marry 
the  daughter,  upon  the  supposition 
that  her  husband  Was  dead,  whereas 
he  was  alive  : that  the  plaintiff  was 
induced  by  B.  to  expend  money  on 
property,  which  B.  was  to  convey  .to 
the  plaintiff,  and  his  supposed  wife, 
who  afterwards  left  the  plaintiff,  and 
the  plaintiff  claimed  a lien  upon  and 
sale  of  the  property  to  repay  his  said 
expenditure  thereon.  This  bill  hav- 
ing been  dismissed  for  want  of  prose- 
cution, the  plaintiff  sued  the  executor 
of  B.  who  had  died,  setting  out  his 
expenditure  under  the  false  repre- 
sentations, and  alleging  that  after 
his  supposed  wife  had  left  him  B. 
agreed,  that  upon  receiving  three 
years  rent  of  the  property  which  was 
under  lease,  he  would  convey  it  to 
the  plaintiff*,  and  praying  for  specific 
performance. 

Held , that  the  second  suit  was  not 
for  substantially  the  same  cause  as 
the  first,  and  that  defendant  therein 
was  not  entitled  to  security  for  costs. 
Caswell  v.  Murray , et  al.,  192. 

5.  Security  for  costs — Bond — Ap- 
peal.]— It  is  not  essential  that  a 
bond  for  security  for  costs  should  be 
by  more  than  one  obligor,  if  other- 
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wise  sufficient.  Fletcher  v.  Noble , 
534. 

6.  Security  for  costs — Stay  of  'pro- 
ceedings— Rules  431  80,  0.  J.  A.] 

— The  right  to  security  for  costs  un- 
der Rule  431,  O.  J.  A.,  is  absolute, 
where  the  plaintiff  resides  out  of 
Ontario,  and  it  is  immaterial  that 
the  defendant  has  no  defence  upon 
the  merits. 

The  order  is  a stay  of  proceedings, 
and  a Judge  has  no  power  to  set  it 
aside  when  once  properly  issued  and 
.ffign  final  judgment  under  Rule  80, 
O.  J.  A. 

Quaere , as  to  the  proper  time  for 
making  application  for  such  security. 
The  Bank  of  Nova  Scotia  v.  LaRoche , 
et  al.,  503. 

7.  Security  for  costs,  application 
for -—Costs] — Where  a plaintiff  who 
resided  out  of  the  jurisdictiou  did 
not  endorse  his  place  of  residence  on 
the  writ,  the  costs  of  an  application 
for  security  were  made  costs  to  the 
defendant  in  the  cause.  McCready 
v.  Hennessy,  489. 

8.  Costs— — Taxation  — Married 
woman — Retainer.  ] — Plaintiff  sued 
C.  G.,  G.  being  a married  woman, 
and  obtained  a verdict  against  both. 

In  term  both  defendants  obtained 
a rule  to  enter  a nonsuit  for  them,  or 
a verdict  for  G.  The  latter  part  of 
the  rule  was  made  absolute.  The 
taxing  officer  disallowed  the  plaintiff 
any  costs  in  term,  because  he  had 
not  given  notice  that  he  abandoned 
his  verdict  against  G.,  and  taxed  to 
her  one  half  of  the  costs  of  the  term 
motion,  both  defendants  having  ap- 
peared by  the  same  attorney. 

Held,  on  appeal,  that  a proper  pro- 
portion of  the  costs  in  term  should  be 
allowed  to  the  plaintiff,  against  defen- 
dant C.,  and  the  taxing  officer  was 


directed  to  enquire  whether  any  bind- 
ing contract  of  retainer  had  been 
entered  into  by  G.,  and  if  not  to  al- 
low her  only  disbursements.  Clark 
v.  Creighton  et  al.,  125. 

9.  Receiver  — Costs  — Consent  of 
Court.] — A Receiver  is  entitled  as 
against  the  defendants,  to  the  costs 
of  a suit  in  which  he  succeeds,  though 
the  action  has  been  brought  without 
the  sanction  of  the  Court.  Re  Neill 
— Dickey  et  al.  v.  Neill,  176. 

5.  Rule  442,  0.  J.  A.— Costs.] — 
On  a taxation  between  party  and 
party,  instructions  for  reply  will  not 
be  allowed,  as  well  as  instructions 
for  statement  of  claim.  But  ex- 
penses incurred  in  procuring  a deed, 
and  certain  other  documents,  which 
caused  a saving  of  expense,  were 
allowed.  Torrance  v.  Torrance , 271. 

10.  Costs — - Letters  — ■ Agency.]  — 
Necessary  letters  between  a solicitor 
and  his  agent  on  the  business  of  the 
cause  are  taxable  as  between  party 
and  party,  whether  the  agent  resides 
in  the  county  town  of  the  county  in 
which  the  solicitor  resides,  or  in  an- 
other county,  or  in  Toronto.  Agnew 
v.  Plunkett,  456. 

11.  Postponement  of  Trial — Con- 
ditional order — Costs.] — The  plain- 
tiff gave  notice  of  trial  for  2nd  Octo- 
ber. On  23rd  September  the  defend- 
ant obtained  an  order  to  postpone 
the  trial  on  payment  of  costs. 

Held,  a conditional  order,  not 
staying  the  plaintiff’s  proceedings, 
and  one  which  the  defendant  was  at 
liberty  to  abandon  without  being 
liable  to  pay  other  than  the  costs  of 
the  application.  Allen  v.  Mathers, 
477. 

12.  Alimony — Costs.] — The  plain- 
tiff, during  the  pendency  of  a motion 
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for  interim  alimony,  returned  to  her 
husband. 

Held , that  the  defendant  must  pay 
the  costs  as  between  solicitor  and 
client  of  the  plaintiff’s  solicitor. 
Leonard  v.  Leonard , 450. 

13.  Costs — Liability  of  company 
composed  of  different  branches — R. 
S.  0.  ch.  171  secs.  66-67 — Assignment 
of  chose  in  action .] — A solicitor’s 
claim  for  costs  after  a retainer  by  a 
Mutual  Fire  Insurance  Company, 
was  held  to  be  a debt  for  which  the 
company  was  liable,  not  each  branch 
of  the  company  for  its  own  propor- 
tion. 

The  claim  being  one  to  B.  & D., 
B.  assigned  his  interest  in  it  to  D., 
upon  certain  trusts  in  which  however 
B.  had  no  interest.  Held,  that  the 
assignment  was  absolute,  and  B.  en- 
titled to  sue. 

Held,  also  that  B.  having  been 
president  of  the  company  when  the 
costs  were  incurred  was  no  objection. 

Overruled  on  appeal.  Luff  v. 
Canadian  Mutual  Fire  Ins.  Co., 
292. 

14.  Costs — Appeal — Certificate  of 
Judgment — R.  S,  0.  ch.  38,  sec.  44.] 
— On  appeal  to  the  Court  of  Appeal 
the  judgments  of  the  Court  of  Chan- 
cery in  favour  of  the  plaintiffs  re- 
spectively, were  affirmed  with  costs 
of  appeal ; and  the  defendants  ap- 
pealed to  the  Supreme  Court. 

In  the  first  case  that  Court  gave 
leave  to  the  defendants  (appellants) 
to  amend  their  answer,  saying  noth- 
ing as  to  costs,  and  upon  such  amend- 
ment being  made,  declared  that  the 
award  upon  which  the  bill  had  been 
filed  should  be  null  and  void,  but 
said  nothing  about  costs. 

In  the  second  case  the  Supreme 
Court  ordered  a new  trial  to  be  had 
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between  the  parties,  without  costs 
to  either  party. 

The  plaintiffs  having  obtained 
orders  of  the  Court  of  Chancery 
making  the  certificates  of  the  Court 
of  Appeal  of  the  judgments  in  Appeal 
orders  of  the  Court  of  Chancery, 
issued  executions  thereon  for  the 
costs  awarded  in  Appeal. 

Held , that  the  plaintiffs  were  not 
entitled  to  the  costs  of  the  appeal  to 
the  Court  of  Appeal,  and  the  execu- 
tions were  set  aside. 

Remarks  as  to  the  practice  of 
making  a certificate  of  the  judgment 
of  the  Court  of  Appeal  an  order  of 
the  Court  of  Chancery,  which  has- 
been  the  uniform  practice  of  that 
Court  and  is  not  inconsistent  with  It. 
S.  O.  38,  sec.  44.  Norvall  v.  Canada 
Southern  R.  W.  Co.  Cunningham  v. 
Canada  Southern  R.  W.  Co.,  339. 

15.  Partnership) — Costs — Scale  of 
—Con.  Stat.  U.  C.  ch.  15.J — The 
plaintiff  and  defendant  entered  into 
partnership  to  furnish  G.  & W.  with 
certain  staves  for  the  price  of  $2,000. 
The  contract  was  not  fulfilled,  and 
the  plaintiff  subsequently  brought 
an  action  and  obtained  a reference 
to  take  an  account  of  the  partnership 
dealings. 

The  report  found  that  the  plaintiff' 
had  contributed  to  the  partnership 
capital  $87.39,  and  the  defendant 
$233.89,  and  that  there  was  due 
from  the  defendant  to  the  plaintiff 
$43.74.  The  taxing  officer  taxed 
the  plaintiff’s  costs  under  the  lowrnr 
scale,  on  the  ground  that  the  case 
came  within  Con.  Stat.  IT.  C.  ch.  15,. 
sec.  34,  sub-s.  1.  On  appeal,  Came- 
ron, J.,  reversed  the  taxing  officer’s 
ruling.  Blaney  v.  McGrath,  417. 

16.  Bail — Surety — Costs.  ] — Sure- 
ties sued  on  a bail-bond,  obtained  an 
order  to  stay  proceedings  on  the  ren- 
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der  of  their  principal,  “ upon  pay- 
ment of  costs.  ” 

Held,  that  the  words  £<  upon  pay- 
men  of  costs  ” are  words  of  agree- 
ment, not  mere  words  of  condition, 
and  that  execution  for  costs  was  pro- 
perly issued  under  the  order.  Stuart 
v,  Branton  et  al,  566. 

17.  Costs — Procuring  evidence — 
Taxation— Local  Master — Fees.~\ — 
Expense  incurred  for  surveys  and 
other  special  work  of  that  nature, 
made  in  order  to  qualify  witnesses 
(surveyors)  to  give  evidence  are  not 
taxable  between  party  and  party, 
the  English  Chancery  Order  120 
(1845)  not  being  in  force  here. 

The  taxing  officer  refused  to  allow 
charges  for  maps  prepared  to  identify 
the  details  of  the  line  mentioned  in 
the  judgment  as  that  which  the  Judge 
considered  the  true  line,  and  also  for 
a certificate  of  the  state  of  the  cause, 
for  a letter  advising  of  judgment,  and 
for  instructions  on  motion  for  judg- 
ment. 

Held , that  there  being  no  error  in 
principal,  but  only  an  exercise  of  dis- 
cretion by  the  taxing  officer,  the  court 
would  not  interfere  with  his  ruling. 

Held,  also,  that  the  Local  Masters, 
who  are  paid  by  fees  instead  of  salary, 
are  entitled  to  charge  one  dollar  per 
hour  in  money  under  Chancery  Tariff 
of  23rd  March,  1875,  when  taxing 
costs.  McGannon  v.  Clarke,  555. 

18.  Taxation  of  Costs — Action  by 
Solicitor — Fees  taxable  to  him  as 
party  plaintiff  — Agency . ] — The 
plaintiff,  a solicitor,  obtained  a ver- 
dict for  damages  and  costs  in  an  ac- 
tion for  libel,  in  which,  although 
another  solicitor  appeared  as  acting 
for  him  in  all  the  pleadings  and  pro- 
ceedings in  the  suit,  he  actually  did 
the  work,  and  carried  on  the  suit 
himself. 


Held,  on  appeal  from  the  taxing 
officer,  that  full  fees  and  disburse- 
ments except  “ instructions,”  had 
been  properly  allowed  to  him,  and 
that  his  acting  as  agent  for  the  solici- 
tor whose  name  appeared  in  the  pro- 
ceedings as  his  solicitor  did  not  affect 
his  right.  King  v.  Moyer,  514. 

19.  Costs — Set-off.~\ — In  an  action 
in  a County  Court,  tried  by  a Judge 
without  a jury,  judgment  was  given 
for  $36,  no  order  being  made  as  to 
costs  : 

Held,  that  no  costs  could  be 
awarded,  and 

A mandamus  was  granted  to  the 
County  Court  Clerk  to  enter  up  judg- 
ment for  the  plaintiff  with  costs,  and 
without  allowing  defendant  to  set  off 
against  the  judgment  the  difference 
between  County  and  Division  Court 
costs.  Re  Great  W estern  Advertising 
Co.  v.  Rainer,  494. 

See  Attorney  and  Solicitor,  2 
— Service,  6,  7 — Taxation,  2,  3,  4, 
5 — Division  Court,  5 — Mortgage, 
4,5 — Attachment,  1 — Administra- 
tion, 1 — Appeal,  5,  8,  11 — Commis- 
sion, 1 — Stay  of  Proceedings  — 
Interpleader,  2,  3,  4,  0. 


COSTS  OF  DAY. 

Costs  of  day — Entry  of  cause — 
Rule  264,  0.  J.  A .] — The  practice  of 
giving  costs  of  the  day  is  superseded 
by  the  O.  J.  A.  No  officer  of  the 
Court  has  now  power  to  issue  a rule 
for  such  costs.  Where  the  plaintiff 
fails  to  enter  the  cause,  defendant 
should  apply  to  a Judge  under  Pule 
264.  The  Master  in  Chambers  has 
no  jurisdiction  to  entertain  an  appli- 
cation for  costs  under  that  rule. 
Hopkins  v.  Smith,  285. 
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COUNTER-CLAIM. 

1.  Counter-claim — Set-off — Third 
party — Defendant — Rules  164-165.] 
— The  plaintiff  sued  defendant  on 
an  account  assigned  to  him  by  one  F. 
Defendant,  by  his  counter-claim,  al- 
leged a set-off  against  F.,  and  adding 
F-  as  a defendant  claimed  judgment 
against  him  for  a balance  due. 

Held , that  the  counter-claim  as 
against  F.  must  be  disallowed,  the 
defendant  having  no  right  in  this 
suit  to  raise  an  issue  between  him- 
self and  a third  party,  with  which 
the  plaintiff  was  not  concerned. 
Romann  v.  Brodrecht , (by  original 
action.)  — Brodrecht  v.  Fick , (by 
counter-claim,  2. 

2.  Counter-claim — Rides  127-164, 
and  Sec.  13,  Sub-sec.  4,  0.  J.  A .]  — 
In  an  action  for  the  recovery  of  land 
and  for  mesne  profits,  a counter-claim 
for  damages  for  illegal  distress  against 
the  plaintiff  and  his  bailiff  who  exe- 
cuted the  distress,  was  held  to  be 
good.  Dockstader  v.  Phipps,  204. 

3.  C ounter-claim.~\ — A promissory 
note  made  by  the  defendant  had  been 
held  by  the  Consolidated  Bank,  and 
after  its  maturity,  the  defendant 
transferred  certain  timber  limits  to 
the  bank  as  collateral  security  for 
the  payment  of  the  note,  which 
limits  the  bank  sold.  The  plaintiffs 
became  holders  of  the  note  for  value 
after  dishonour,  and  after  the  timber 
limits  transaction,  and  brought  this 
action  upon  the  note. 

A counter-claim  against  the  plain- 
tiffs and  the  bank  by  the  defendant, 
setting  up  that  the  bank  had  sold  the 
timber  limits  without  authority  and 
for  an  insufficient  price,  and  were 
thereby  guilty  of  a breach  of  trust, 
and  claiming  that  the  defendant 
should  be  permitted  to  set  off  so 


much  of  his  claim  therefor  against 
the  bank  as  would  satisfy  the  balance 
claimed  upon  the  note,  was  held  bad, 
and  struck  out,  as  not  being  properly 
a counter-claim. 

Per  Cameron,  J.,  unless  required 
by  the  clear  legal  rights  of  the  defen- 
dant for  his  protection  against  the 
plaintiffs  action,  counter  claims  are 
not  to  be  favoured.  Canadian  Se- 
curities Co.  v.  Prentice,  324. 

See  Dower,  3. 


COUNTERMAND. 
See  Notice  of  Trial,  2. 


COUNTY  COURT. 
See  Interpleader,  2,  4. 


COUNTY  JUDGE. 

See  Interpleader,  1,  2,  4. 


CREDITOR. 
See  Parties,  4. 


CRIMINAL  LAW. 

See  Bail — Extradition— Habeas 
Corpus. 


DAMAGES  FOR  DETENTION 
OF  DOWER. 

See  Dower,  1. 


DEBT. 

See  Judgment,  3. 


DEPOSIT. 
See  Sale. 
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DEVISE. 
See  Will. 


DISCHARGE. 

See  Jurisdiction,  3— Insolvent. 


DISCRETION  OE  COURT. 
See  Payment  out,  3. 


DISCRETION  OF  MASTER. 
bee  Amendment,  4 — Dower,  1. 

DISCOVERY. 

See  Examination,  1,  5,  7,  8,  9,  11. 


DISMISSAL  OF  BILL  OR 
ACTION. 

1.  Undertaking  to  speed  cause — 
Dismissal  of  bill — Relief  from  under- 
taking. ] — The  plaintiff  undertook, 
upon  a motion  to  dismiss  his  bill,  to 
bring  the  cause  down  at  the  next  sit- 
tings at  Guelph.  From  some  corres- 
pondent it  appeared  that  if  the  plain- 
tiff had  set  his  cause  down  for  the 
next  Guelph  sittings,  a postponement 
would  have  been  asked  for  and 
granted,  on  the  ground  of  the  atten- 
dance at  the  House  of  Commons  of  a 
member  who  was  a defendant.  The 
plaintiff  offered  to  bring  the  cause 
down  to  the  next  sittings  at  Toronto, 
to  which  a conditional  consent  was 
given  ; but  the  cause  was  not  set 
down.  The  Referee  dismissed  the 
bill. 

Held,  on  appeal,  reversing  the 
Referee’s  decision,  that  under  the 


circumstances,  more  fully  set  out  be- 
low, the  plaintiff  was  relieved  from 
his  undertaking  to  bring  the  cause 
down  to  Guelph,  and  that  he  was 
under  no  obligation  to  bring  the  cause 
down  to  Toronto  ; and  as  no  inten- 
tional delay  was  shewn  on  the  part 
of  the  plaintiff,  the  bill  was  restored. 
Petrie  v.  Guelpli  Lumber  Co,  52. 

2.  Dismissing  action — Undertak- 
ing to  speed — G.  0.  Chy.  276.] — An 
undertaking  to  speed  the  action  is 
not  in  all  cases  a sufficient  answer  to 
a motion  to  dismiss  under  rule  255 
O.  J.  A. 

By  G.  O.  Chy.  276  a Judge  had 
discretion  under  all  the  circumstances 
of  the  cause  to  dismiss  or  not,  and 
the  practice  not  being  interfered  with 
remains  as  before  the  O.  J.  A.  by 
secs.  12  & 52  O.  J.  A. 

Under  the  circumstances  of  this 
case  an  order  to  dismiss  was  rescind- 
ed. Bucke  v.  Murray , 495. 


DIVISIONAL  COURT. 
See  Jurisdiction,  5. 


DIVISION  COURT. 

1.  Prohibition — Division  Court — 
Title  to  landd\ — In  an  action  in  a 
Division  Court  to  recover  $79.50  for 
taxes  on  certain  land,  which  defen- 
dant was  to  pay  as  rent  therefor,  the 
facts  as  to  the  terms  and  conditions 
of  the  tenancy  were  disputed,  but  the 
defendant  did  not  dispute  the  plain- 
tiff’s title.  On  the  plaintiff' obtaining 
judgment  for  the  amount  claimed,  the 
defendant  applied  for  a prohibition, 
on  the  ground  that  the  title  to  land 
was  brought  in  question. 

Held , that  the  amount  'was  pro- 
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perly  recoverable  in  a Division  Court. 
In  Re  English  v.  Mulholland , 145. 

2.  Interpleader — Division  Courts 
— Execution — Chattel  mortgage .] — 

An  interpleader  order  bad  been 
made,  which  directed  the  sheriff  to 
pay  over  to  the  claimants  $1000  and 
interest,  the  proceeds  of  the  sale  of 
goods  claimed  by  them  under  a chat- 
tel mortgage,  which  was  not  im- 
peached. The  order  directed  an  issue 
as  to  a second  chattel  mortgage  held 
by  the  claimants,  the  execution  cred- 
itors contending  that  it  was  fraudu- 
lent. A.  & Co.  obtained  judgment 
in  a Division  Court  against  the  execu- 
tion debtors  after  the  date  of  the 
order,  and  moved  to  vary  it  by  direct- 
ing that  the  amount  of  their  execu- 
tion should  be  retained  by  the 
sheriff  out  of  the  $1,000,  until  gar- 
nishee proceedings  against  the  debtor 
in  the  Division  Court,  in  which  the 
sheriff  was  garnishee,  should  be  dis- 
posed of. 

Held,  that  the  moneys  in  the 
sheriff’s  hands  belonged  to  the  claim- 
ants, the  chattel  mortgagees,  as  on  a 
sale  of  the  mortgaged  chattels  by  them 
as  mortgagees,  that  there  being  no 
want  of  bona  jides  in  the  mortgage, 
no  want  of  formalities  in  it  would 
make  it  invalid  as  between  the  par- 
ties to  it,  so  as  to  entitle  the  debtors 
to  claim  the  money  secured  by  it,  or 
to  entitle  A.  & Co  to  claim  it  under 
their  execution. 

Held , that  the  terms  “ fieri facias  ” 
and  “ warrant  of  execution,  “ used 
in  the  Division  Courts  Act,  are  con  • 
vertible  terms. 

Held , that  the  term  “ execution 
creditors,”  used  in  the  11th  sec.  of  the 
Interpleader  Act,  taken  in  connec- 
tion with  sec.  12,  includes  parties 
holding  executions  in  Division  Courts, 
who  are  therefore  proper  parties  to, 
and  should  be  called  upon  in  an  inter- 
77 — VOL.  IX  O.P.R. 


pleader  application  by  a sheriff. 
Macfie  et  al.  v.  Hunter,  149. 

3.  Division  Court — Appeal — Pro- 
hibition.] — No  case  exists  for  pro- 
hibition to  a Division  Court,  pending 
an  appeal  from  that  Court,  to  the 
Court  of  Appeal,  under  43  Yic.  ch. 
8,  O.  Wiltsey  v.  Ward,  216. 

4.  Division  Court— Jurisdiction. 
Ontario  Glass  Company  v.  Swartz, 
252. 

5.  Division  Court — Security  for 
Cost8.~\ — Under  sec.  244  R.  S.  O., 
ch.  47,  an  order  for  security  for  costs 
may  be  made  in  a Division  Court. 
Re  Fletcher  and  Noble,  255. 

See  Prohibition — Taxation,  5. 


DIVISION  COURTS  ACT  1880. 
See  Appeal,  1. 


DOMICIL. 

See  Costs,  2 — Examination,  2,  3, 
6,  7,  10. 


DOWER, 

1 . Dower — Damages  for  detention 
— Judgment  of  seisin— Mistake  of 
solicitor — Discretion  of  Master — R. 
S.  0.  ch.  55,  sec.  20.] — In  an  action 
for  dower  and  damages  for  detention 
of  dower,  defendants  appeared  under 
R.  S.  O.  ch.  55,  sec.  20,  and  filed 
acknowledgment  of  tenancy,  consent 
to  dower,  &c.  Plaintiff’s  solicitor 
thereupon  entered  judgment  of  seisin, 
issued  writ  of  assignment  of  dower, 
and  proceeded  for  damages.  The 
judgment  of  seisin  was  held  at  the. 
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hearing  to  be  final,  and  to  preclude 
any  proceeding  for  damages,  but 
leave  was  given  to  plaintiff  to  move 
in  Chambers  to  vacate  it. 

The  Master  in  Chambers  made  an 
order  vacating  the  judgment. 

Held,  on  appeal,  that  the  order 
was  one  in  the  discretion  of  the 
Master,  which  was  properly  exercised 
under  the  circumstances  in  the  plain- 
tiff’s favour,  especially  as  judgment 
had  been  signed  through  mistake  of 
her  solicitor.  Ryan  v.  Fish  et  a/., 
458. 

2.  Sale  — Infant  — Lunatic  — 
Dower — R.  S.  0.  ch.  40.] — On  a 
sale  of  the  land  of  an  infant  under 
R.  S.  O.  ch.  40,  an  order  was  made 
under  44  Yic.  ch.  14,  sec.  5 (O.), 
barring  the  dower  ot  the  infant’s 
mother,  who  was  a lunatic  and  con- 
fined in  an  asylum.  Re  Colthart, 
356. 

3.  Ejectment — Dower  — Counter- 
claim.]— In  ejectment  the  defendant 
was  allowed  to  set  up  a counter-claim 
for  dower  out  of  the  lands  in  question. 

Remarks  as  to  the  form  of  decree 
in  such  a case.  Glass  v.  Glass,  14. 

See  Parties,  3. 


DOWRESS. 

See  Partition,  3 — Examination,  1, 


EJECTMENT. 

1.  Ejectment — Issue  — Notice  of 
trial — Rule  494.] — A writ  in  eject- 
ment was  served  on  15th  August, 
1881,  and  an  appearance  entered 
after  the  22nd  of  the  same  month  : 
Held,  that  the  plaintiff  need  not 
file  a statement  of  claim,  under  the 


new  practice,  and  that  a notice  of 
trial  served  immediately  after  the 
entry  of  the  appearance  was  regular, 
the  cause  being  then  at  issue, 
Laidlaw  v.  Ashbaugh,  6. 

2.  Ejectment — Issue  of  writ.] — A 
writ  in  ejectment  for  the  recovery 
of  the  possession  of  land  may  issue 
out  of  the  proper  office  in  any  county, 
without  reference  to  the  locality  of 
the  land.  Canada  Permanent  Loan 
and  Savings  Co.  v.  Foley,  273. 

3.  Ejectment  — Mesne  'profits  — 
Striking  out  party  defendant.]—  In 
an  action  of  ejectment  and  for  mesne 
profits. 

The  defendant  0.  was  tenant  in 
possession,  and  had  two  months  after 
the  service  of  the  writ  upon  him, 
paid  rent  to  his  co-defendant,  his 
landlord. 

An  application  by  0.  to  have  his 
name  struck  out  as  a party  to  the 
suit,  he  having  gone  out  of  possession 
on  the  expiration  of  his  lease,  was 
refused  with  costs.  Johnston  v. 
Oliver,  353. 

See  Amendment,  1 — Dower,  3 — 
Judgment,  2 — Mortgage,  8. 


ELECTION. 

1 . Election  — Statement  of  ballot 
papers  used  — Mistake  — Penalty — 
Sec.  57,  37  Vic.  ch.  9,  C.] — An  action 
to  recover  the  penalty  of  $200  im- 
posed by  section  108,  of  37  Vic.  ch.  9, 
the  Dominion  Elections  Act  of  1874. 
The  6th  paragraph  of  the  statement 
of  claim  alleged  that  the  defendant 
as  Deputy  Returning  Officer  neg- 
lected to  make  out  the  statement 
required  by  sec.  57,  and  enclose  it  in 
the  ballot  box. 
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The  7th  paragraph  alleged  that  the 
defendant  pretended  that  he  did  not 
make  up  the  statement  in  question, 
but  that  he  inclosed  it  by  mistake  in 
the  envelope  containing  the  ballot 
papers;  and  charged  that  the  doing 
so,  was  an  neglect  of  duty,  within 
the  meaning  of  the  statute. 

The  defence  denied  the  statement 
of  claim,  and  alleged,  (2)  that  the 
nonperformance  of  any  formality  was 
unintentional  on  the  part  of  the  de- 
fendant, and  was  not  the  result  of  a 
guilty  mind.  On  a motion  to  strike 
out  the  second  paragraph  of  the  de- 
fence, Cameron,  J.,  gave  leave  to 
the  plaintiff  to  take  exception  to  that 
paragraph  by  demurrer.  And,  Semble , 
that  the  paragraph  showed  no  valid 
ground  of  defence,  and  that  if  the 
defendant  made  the  alleged  mistake, 
no  cause  of  action  existed  under  sec- 
tion 57.  Cameron  v.  Clucas , 405. 

2.  Election  petition — Preliminary 
objections — Issue.} — Preliminary  ob- 
jections  to  an  election  petition  under 
37  Vic.,  ch.  10,  C.,  though  presented 
after  the  expiration  of  five  days  from 
the  service  of  the  petition,  are  not 
void  but  at  most  irregular,  and  while 
they  remain  on  the  files  of  the  Court 
the  petition  is  not  at  issue,  and  there 
can  be  no  examination  of  the  parties. 
Re  Bothwell  Election  Petition.  485. 

3.  Election  petition — Presentation 
of-  37  Vic.  (C.)  ch.  10.}— Held,  that 
under  37  Vic.  C.,  ch.  10,  the  filing 
of  an  election  petition  in  the  Local 
Registrar’s  Office  at  L’Orignal  was 
not  a presentation  of  the  petition 
within  the  requirements  of  the  sta- 
tute, which  requires  the  filing  to  be 
at  the  head  office,  and  that  no  amend- 
ment could  be  made  to  validate  such 
petition.  In  re  The  Prescott  Elec- 
tion, 481. 


ENDORSEMENT. 
See  Writ,  2,  3. 


ESTREAT. 
See  Bail. 


EVIDENCE. 

See  Extradition,  2.  — Commis- 
sion, 4 — Costs,  17  — Examination 
— Production. 


EXAMINATION, 

1.  Examination  — Answer  and 
disclaimer — Fraud — Doiver—  Parties. 
] — The  bill  alleged  that  the  defendant 
assisted  in  the  fraud  by  which  the 
plaintiff  was  induced  to  convey 
certain  land  to  her  husband,  the 
other  defendant.  11.  answered  the 
bill  denying  all  charges  of  fraud,  dis- 
claiming all  interest  in  the  subject- 
matter  of  the  suit,  and  asking  for 
her  costs. 

Held,  that  it  was  competent  for 
the  plaintiff  on  cross-examining  the 
defendant  on  her  answer  and  dis- 
claimer, to  establish  if  possible  the 
fraud  out  of  her  own  mouth. 

The  inchoate  right  of  dower  at 
law,  obtained  by  a wife  in  land  con- 
veyed to  her  husbaud,  makes  her  a 
proper  party  defendant  to  a suit  to 
set  such  conveyance  aside.  McFar- 
land v.  McFarland,  73. 

2.  Examination — Place  of  defend- 
ant out  of  jurisdiction .] — A party 
out  of  the  jurisdiction  will  be  ordered 
to  attend  to  be  examined  at  that 
place  within  the  jurisdiction  where, 
in  the  opinion  of  the  Court  it  is  most 
expedient  that  the  examination 
should  be  held,  and  not  necessarily 
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that  nearest  to  his  place  of  abode. 
Smith  v.  Babcock , 97. 

3.  Examination — Reference — Rule 
285  O.J.A.\ — The  Master  in  Cham- 
bers has  power  under  Hide  285,  O. 
J.  A.,  to  direct  evidence  to  be  taken 
at  any  stage  of  the  proceedings  in  a 
cause. 

In  this  case  a witness  about  to 
leave  the  country  was  examined 
before  a special  examiner,  under  a 
Chamber  order,  during  a reference 
in  the  Master’s  office,  on  which  his 
evidence  was  to  be  used.  Dunsjord 
v.  Duns  ford,  172. 

4.  Examination  of  Parties .]  — 
Davis  v.  Wick  son,  219. 

5.  Examination — Rule  285,  0.  J. 
A.~\ — Rule  285,  O.  J.  A.,  applies  to 
examinations  for  discovery  before 
trial,  and  the  examination  of  a defen- 
dant may  be  had  under  it  before 
defence  filed. 

An  examination  may  be  obtained 
under  it  at  any  stage  of  the  cause 
and  though  no  motion  is  pending. 
Fisken  v.  Chamberlain  et  al .,  283. 

6.  Examination — Judgment  debt- 
or— Rule  369  0.  J.  A.] — The  defen- 
dant recovered  judgment  against  the 
plaintiff  in  the  action  for  his  costs  of 
defence,  on  a judgment  of  nonsuit. 

Held,  that  the  plaintiff  was  not  a 
judgment  debtor,  examinable  under 
sec.  17  R.  S.  O.  ch.  49,  or  sec.  304 
R.  S.  O.  ch.  50,  or  Rule  366  O.J.A. 

McLachlin  v.  Blackburn,  7 P.  R. 
287,  dissented  from  ; Lovell  v. 
Gibson,  6 P.  R.  132,  commented 
upon. 

Held  also,  that  under  Rule  359, 
O.  J.  A,  an  appointment  signed  by 
the  examiner,  and  not  a copy,  must 
be  served  on  the  person  lo  be  exam- 
ined. 


An  examination  under  secs.  17-18 
A.  J.  Act,  or  sec.  304  of  C.  L.  P. 
Act,  can  only  be  taken  under  a rule 
of  Court  of  Judge’s  order.  Meyers 
v.  Kendrick , 363. 

7.  Examination  of  parties — Co- 
defendants.']— If  the  issues  between 
co-defendants  are  material  to  the  case 
of  the  plaintiff  or  to  the  character  of 
the  relief  which  he  seeks,  he  may 
examine  a defendant  upon  them, 
though  there  is  no  issue  between  that 
defendant  and  himself.  Alexander 
v.  Diamond  et  al.  274. 

8 . Replevin  — Third  party — Form 
of  order  —Examination — Rules  107, 
108,  0.  J.  A.] — In  an  action  of  re- 
plevin a party  was  added  as  a defen- 
dant at  the  instance  of  the  defendant, 
who  claimed  indemnity  against  him 
on  the  ground  of  a warranty. 

After  issue  the  plaintiff'  obtained 
from  the  Judge  of  the  County  Court 
of  Lambton  an  order  to  examine  the 
third  party. 

Held,  that  though  on  the  face  of 
the  pleadings  there  was  no  direct 
issue  between  the  plaintiff  and  third 
party,  yet  as  the  latter  had  all  the 
rights' of  the  defendant  and  virtually 
took  his  place,  the  case  was  within 
the  spirit,  at  all  events,  of  Rule  224, 
O.  J.  A.,  and  that  the  examination 
should  be  allowed.  Bradley  v. 
Clarke,  410. 

9.  Action  for  breach  of  promise  of 
marriage—  Examination — R.  S . 0. 
ch.  62.] — Since  33  Vic.  ch.  13  (O.), 
neither  of  the  parties  to  an  action 
for  breach  of  promise  of  marriage 
can  be  called  as  a witness  by  the 
opposite  party.  Discovery  by  means 
of  oral  examination  under  R.  S.  O. 
ch.  50,  sec.  156,  et  seq.,  substituted 
for  tiie  old  practice  of  administer- 
ing interrogatories,  must  be  limited 
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to  those  cases  in  which  the  party  to 
be  examined  is  compellable  to  give 
-evidence  by  or  on  behalf  of  the  oppo- 
site party,  and  hence  does  not  apply 
to  actions  of  this  nature. 

See  45  Vic.  ch.  10  (O.),  assented 
to  10th  March,  1882.  Jones  v. 
Gallon,  296. 

10.  Examination — Defendant  out 
of  jurisdiction — G.  0.  Chy.  138,  144 
— Consol.  Stat.  Can.  ch.  79.] — An 
appointment  was  made  ex  parte  by 
the  Master  at  Ottawa,  for  the  ex- 
amination of  the  defendant  at  his 
office  in  Ottawa.  A copy  of  the  ap- 
pointment was  served  on  the  defen- 
dant’s solicitor. 

Held,  that  the  proceedings  were 
regular,  and  warranted  by  G.  O.  Chy. 
138,  folio  cving  Moffatt  v.  Prentice,  6 
P.  R.  33,  and  that  consequently  re- 
lief might  be  had  on  the  defendant’s 
failure  to  attend  under  G.  O.  Chy. 
144,  and  also  that  the  appointment 
might  be  made  ex  parte. 

Semble,  this  mode  of  examination, 
and  that  provided  for  by  R.  S.  0.  ch. 
50,  are  not  interfered  with  by  the 
O.  J.  A.  sec.  52.  Bank  of  British 
North  America  v.  Eddy , 396. 

11.  Examination  — Corporation 
officer — Discovery — R.  S.  0.  ch.  50, 
sec.  156.] — Held,  that  the  assistant 
or  sub-editor  of  the  defendants  was 
an  officer  of  the  Company  examin- 
able for  the  purpose  of  discovery 
under  R.  S.  O.  ch.  50,  sec.  156. 

Semble,  that  a person  who  has 
ceased  to  be  an  officer  of  a corpora- 
tion cannot  be  examined  for  dis- 
covery under  42  Vic.  ch.  15.  sec.  7, 
and  Rule  227  O.  J.  A.,  unless  the 
matters  in  respect  of  which  he  is 
sought  to  be  examined  occurred 
while  he  was  such  officer.  Maitland 
w.  Globe  Printing  Company,  370. 


See  Attachment,  3 — Infant,  2 — 
Judgment,  2. 


EXECUTION. 

See  Judgment,  1 — Appeal,  7 — 
Division  Court,  2 — Writs  ofEi.Fa. 


EXECUTION,  EQUITABLE. 

Equitable  execution.'] — Johnson  v. 
Bennett,  337. 


EXTRADITION. 

1.  Extradition — Forgery.] — The 
prisoner  was  a clerk  in  the  office  of 
the  comptroller  of  the  city  of  Newark, 
New  Jersey,  U.S.A.,  his  duty  being 
to  make  proper  entries  of  moneys 
received  for  taxes  in  the  official 
books  of  the  comptroller  provided 
for  that  purpose.  Having  received 
a sum  of  money  for  taxes,  he  entered 
the  correct  amount  at  first,  and  then 
erasing  the  true  figures  he  inserted  a 
less  sum,  with  intent  to  benefit  him- 
self by  the  abstraction  of  the  dif- 
ference between  the  two,  and  to  de- 
ceive the  comptroller  and  the  muni- 
cipality. 

Held,  that  the  entries  purporting 
to  be  made  by  and  to  be  those  of  the 
comptroller,  the  offence  was  forgery, 
and  that  the  prisoner  had  been  pro- 
perly committed  for  extradition.  Re 
William  A Hall,  373. 

2.  Extradition — Evidence  to  sus- 
tain.]— Where  the  facts  in  evidence, 
though  sufficient  to  warrant  extra- 
dition if  deposed  to  by  witnesses 
who  could  really  testify  to  their  oc- 
currence, were  sworn  to  from  infor- 
mation only,  the  prisoner  was  dis- 
charged. In  Re  Parker,  332. 
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FEES. 

See  Costs,  17. 


FI.  FA. 

See  Writs  of  Fi.  Fa. 


FORECLOSURE. 

1.  Foreclosure-Payment  into  Court 
— Mistake — Solicitor  and  client.  ] — 
The  decree  declared  that  the  defen- 
dant was  a trustee  of  the  premises 
in  question  for  the  plaintiff,  and  that 
the  plaintiff  was  entitled  to  redeem 
on  payment  of  what  the  Master 
should  find  due,  within  six  months 
after  report,  &c.,  and  in  default  of 
payment,  the  plaintiff  was  to  be  fore- 
closed. The  report  was  dated  4th 
March,  1882,  and  appointed  18th 
April,  1882,  for  payment.  The 
money  was  paid  into  the  Bank  of 
Commerce  on  that  day,  but  by  mis- 
take to  the  credit  of  a suit  of  John- 
ston v.  A.  Johnston.  On  the  22nd 
April,  1882,  the  defendant’s  solicitor, 
on  the  usual  affidavit  of  non-payment 
and  certificate  of  bank  manager, 
obtained  an  order  ex  parte  dismissing 
the  bill  with  costs.  On  the  25th 
April,  the  defendant’s  solicitor  be- 
came aware  that  the  money  had 
been  paid  in  to  the  credit  of  the 
wrong  suit,  but  on  the  20th  April, 
he  had  been  aware  that  the  money 
was  paid,  though  not  aware  of  the 
exact  nature  of  the  mistake.  On 
the  27th  April,  the  defendant  sold 
the  premises. 

Held,  that  the  defendant  must  be 
considered  identified  with  his  solici- 
tor as  to  all  the  information  the 
solicitor  had  : that  the  order  made 
dismissing  the  bill,  instead  of  fore- 
closing the  plaintiff,  and  also  the 
Master’s  report  giving  six  weeks 
instead  of  six  months  for  payment  as 


required  by  the  decree,  were  irregu- 
larities, sufficient  to  notify  the  pur- 
chaser of  something  unusual  in  the 
proceedings,  and  therefore  that  he 
could  not  rely  on  the  final  order 
dismissing  the  bill,  alone  : that  even 
if  the  order  had  been  for  foreclosure, 
under  the  facts  of  this  case,  it  would 
be  a proper  exercise  of  the  discretion 
of  the  Court  to  open  it  up;  and  that 
a suit  commenced  by  the  plaintiff  to 
set  aside  the  sale,  did  not  estop  him 
from  obtaining  relief  under  this 
motion. 

Gunn  v.  Doble , 15  Gr.  655,  dis- 
tinguished. Johnston  v.  Johnston , 
259. 

2.  Foreclosure .] — On  a motion  to 
open  a foreclosure  the  debt  and  costs 
amounted  to  about  $3,000,  and  the 
property  was  worth  $7,000. 

The  Master  in  Chambers  under 
the  circumstances  set  out  below,  re- 
fused the  motion,  the  plaintiff  having 
been  forbearing,  and  the  defendant 
negligent  throughout.  Miles  v. 
Cameron , 502. 

See  Amendment,  1. 


FOREIGN  COURT. 
See  Action,  4. 


FOREIGN  JUDGMENT. 
See  Action,  4. 


FOREIGN  PLAINTIFF. 
See  Appeal,  5 — Costs,  7. 


FORGERY. 

See  Extradition,  1. 
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FRAUD. 

See  Examination,  1 — Judgment,  7. 


FRAUDULENT  CONVEY- 
ANCE. 

See  Service,  4. 


GARNISHEE. 
See  Attachment,  1. 


GUARDIAN. 

Appointment  of  Guardian — Rule 
69,  0.  J.  A.  Crawford  v.  Crawford, 
178. 

See  Service,  2. 


HABEAS  CORPUS. 

See  Infant — Attachment,  3. 


TNFANT. 

1.  Habeas  Corpus — Infant,  cus- 
tody of] — Where  the  father  and 
mother  of  a female  child  under  live 
years  of  age  were  living  apart,  the 
Court  refused,  uuder  the  circum- 
stances stated  in  the  judgment,  to 
take  the  child  out  of  the  custody  of 
the  mother,  but  allowed  the  father 
to  have  access  to  the  child  at  stated 
times.  In  re  Murdoch,  an  Infant, 
132. 

2.  Infants — Examination — R.  S. 
0.  ch.  40.  Re  Lane,  251. 

See  Administration,  2 — Service, 
2,  7 — Partition,  2 — Dower,  2 — 
Jurisdiction,  2. 


INQUISITION. 
See  Jurisdiction,  3 


INSOLVENT. 

Seduction  — Insolvency  — Dis- 
charge.]— The  term  personal  wrongs 
in  the  5th  sub-sec.  of  sec.  9,  of  the 
Insolvent  Act,  1864  indicates  such 
wrongs  as  would  not  survive  the 
person  wronged,  and  includes  seduc- 
tion. 

A motion  to  set  aside  writs  of  f. 
fa.  issued  upon  a judgment  in  an  ac- 
tion for  seduction,  upon  the  ground 
that  subsequent  to  the  recovery  of 
the  judgment,  and  prior  to  the  issue  of 
the  writs,  the  defendant  had  obtained 
his  discharge  in  insolvency,  was  there- 
fore refused,  with  costs.  Benninger 
v.  Thrasher,  206. 

See  Costs,  2. 


INSURANCE. 

See  Mutual  Insurance  Company. 


INTEREST. 

See  Surety  — Attorney  and 
Solicitor,  2 — Mortgage,  2. 


INTERLINEATION. 
See  Affidavits. 


INTERIM  ALIMONY. 

See  Costs,  1,  2 — Alimony,  3,  4,  5. 


INTERPLEADER. 

1 Interpleader  issue — Jury  notice 
— Omission  to  serve  — Effect  of] — 
An  order  directed  the  trial  of  an  issue 
in  an  interpleader  matter.  The 
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plaintiff  served  the  issue  but  did  not 
serve  with  it  a jury  notice  required 
by  R.  S.  O.,  ch.  54,  sec.  4.  He  sub- 
sequently served  a jury  notice  with 
the  notice  of  trial.  The  defendant 
did  not  appear  at  the  trial,  and  a 
verdict  was  rendered  for  the  plaintiff, 
who  afterwards  obtained,  (on  notice), 
from  Mr  Stephens  in  Chambers  an 
order  for  costs. 

Held , on  appeal,  affirming  this 
order,  that  the  verdict  obtained  on 
the  trial  by  a jury  was  not  a nullity, 
but  only  irregular,  and  not  being 
moved  against  promptly  should  stand. 
Leeson  v.  Lemon , 103. 

2.  Interpleader — Scale  of  costs — 
Rule  2 0.  J.  AI\ — An  execution  for 
$105,  issued  from  the  Chancery  Divi- 
sion, and  certain  goods  were  seized, 
which  the  plaintiff  herein  claimed, 
but  on  an  interpleader  issue  he  failed 
to  establish  his  claim. 

Held,  that  the  costs  of  the  lower 
scale  only  should  be  taxed  by  the 
successful  party  of  the  issue. 

The  effect  of  Rule  2 0.  J.  A.  is  to 
apply  to  all  Divisions  the  practice 
which  existed  as  to  interpleader  in 
former  Common  Law  Courts,  plus  the 
special  power  conferred  on  these  latter 
Courts  by  Ch.  7,  44  Vic.  O. 

And  all  intepleader  issues  invol- 
ving under  $400,  in  whatever  Divi- 
sion arising,  are  now  to  be  disposed 
of  by  reference  to  County  Courts, 
and  costs  awarded  according  to  sec.  3, 
44  Vic.  O.  ch.  7. 

The  Judge  who  settles  the  question 
of  these  interpleader  costs  may  di- 
rect what  scale  shall  be  followed. 
Beaty  v.  Bryce,  320. 

3.  Interpleader  — Costs  — Appeal 
—R.S.  0.  ch.  39—  Rule  420  0.  J.  A;] 
—Under  an  execution  issued  from 
the  Queen’s  Bench  Division,  a sheriff 


seized  certain  goods  some  of  which, 
valued  at  $110,  were  claimed  by  the 
plaintiff.  The  Master  in  Chambers 
on  the  application  of  the  sheriff, 
directed  an  interpleader  issue  in  the 
Queen’s  Bench  Division,  reserving 
the  question  of  costs,  which  he  sub- 
sequently directed  to  be  taxed  on  the 
County  Court  scale,  following  Beaty 
v.  Bryce,  9 P.  R.  323. 

Held,  (1.)  That  the  Master’s  dis- 
cretion, exercised  under  the  jurisdic- 
tion derived  from  sec.  29  R.  S.  O. 
ch.  39,  and  Rule  427  O.  J.  A.,  is 
open  to  review  by  an  appeal  to  a 
Judge  in  Chambers,  under  Rule  427 
O.  J.  A.  (2.)  That  the  scale  of  costs 
after  the  issue  on  an  interpleader, 
must  be  determined  by  the  scale  ap- 
plicable to  the  forum  in  which  the 
issue  has  to  be  tried,  and  before  the 
issue,  on  the  scale  of  the  Court  to 
which  the  sheriff  is  compelled  to  re- 
sort to  obtain  relief. 

Beaty  v.  Bryce , 9 P-  R.  320,  not 
followed.  Christie  v.  Conway  et  al., 
529. 

4.  Interpleader — Costsl] — Where 
execution  issued  out  of  the  High 
Court  of  Justice,  C.  P.  D.,  and  the 
sheriff  under  R.  S.  O.  ch.  54,  sec.  10, 
obtained  an  interpleader  order,  under 
which  an  issue  between  the  parties, 
was  directed  to  be  tried  in  the 
County  Court,  under  44  Vic.  ch.  7,  O. 

Held , that  the  sheriff  was  entitled 
to  his  costs  under  the  interpleader 
order  to  be  taxed  on  the  scale  of  the 
Court  out  of  which  the  process  under 
which  he  seized  the  goods  issued. 

Sernble , that  the  parties  to  the 
issue  should  also  have  their  costs 
prior  to  the  order  directing  the  issue 
on  the  Superior  Court  scale. 

Beaty  v.  Bryce,  9 P.  R.  420  ex- 
plained. Arkell  et  al.  v.  Geiger, 
523. 
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5.  Interpleader — New  trial — Rules 
2 & 307,  0.  J.  A.] — Where  there 
has  been  a trial  by  jury  in  an  inter- 
pleader issue  directed  from  the  Chan- 
cery Division,  an  application  for  a 
new  trial  must  be  made  to  the  Divi- 
sional Court,  and  uot  to  a single 
Judge.  Cole  v.  Campbell , 498. 

6.  Interpleader  — Final  order — 
Sheriff — Costs.] — A successful  party 
in  an  interpleader  issue  moving  for 
an  order  barring  the  execution  credi- 
tors, having  given  the  sheriff  notice 
of  the  motion,  was  ordered  to  pay 
the  sheriff’s  costs  of  appearing  on  the 
motion,  for  such  notice  is  unneces- 
sary. O'Brien  v.  Bull , 494. 

7.  Interpleader — County  Judge — 
Jurisdiction- — Rule  422  0.  J \ A.] — 
Held,  that  interpleader  being  a pro- 
ceeding in  the  action,  a County  Court 
Judge  under  Rule  422  O.  J.  A.,  has 
jurisdiction  to  entertain  it,  but  in 
this  case  the  Judge  having  disposed 
of  the  matter  summarily  without  the 
consent  of  the  parties,  an  issue  was 
directed.  Coulson  v.  Spiers,  491. 

See  Appeal,  1 — Division  Courts,  2. 


INTERROGATORIES. 
See  Attachment,  3. 


ISSUE. 

Issue — Joinder — Notice  of  trial — 
Rules  179,  173,  176,  255.]—  A cause 
is  at  issue  where  a joinder  of  issue 
has  been  delivered,  or  where  three 
weeks  have  elapsed  after  statement 
of  defence  has  been  delivered. 

A notice  of  trial  served  before 
either  of  these  events  had  happened 
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was  held  irregular,  and  was  set  aside. 
Schneider  v.  Proctor,  11. 

See  Election,  2 — Ejectment,  1. 


JUDGMENT. 

1.  Rule  324 — Judgment — Execu- 
tion-Ratable division.] — Where  it 
appears  that  defendant  has  no  de- 
fence, and  has  made,  or  is  intending 
to  make  a fraudulent  disposition  of 
his  property,  or  is  so  dealing  with  it 
as  to  embarrass  the  plaintiff  in  reach- 
ing it  by  execution,  the  court  will, 
on  motion,  under  rule  324,  upon  a 
proper  case  being  made,  order  judg- 
ment and  immediate  execution. 

In  the  event  of  other  executions 
being  obtained  against  the  debtor’s 
property  before  the  time  at  which 
the  plaintiff  would  be  entitled  to 
issue  executions  as  on  a judgment 
in  default  of  appearance,  and  the 
amount  realized  being  insufficient  to 
satisfy  all  parties,  a ratable  division 
should  be  made.  Kinloch  v.  Morton, 
38. 

2.  Land  — Action  to  recover — 
Judgment — Rule  322 — Admission.] 
— In  an  action  for  the  recovery  of 
land  the  plaintiff  may  obtain  an 
order  to  sign  final  judgment  under 
Rule  322,  upon  an  admission  of  the 
defendant  in  his  examination.  Trust 
and  Loan  Co.  v.  Hill,  8. 

3.  Breach  of  promise  of  mar- 
riage — Judgment — Debt — Personal 
wrong.]  — A judgment  in  ah  action  for 
breach  of  promise  of  marriage,  is  not 
a debt  due  as  damages  for  a personal 
wrong,  and  a discharge  in  insolvency 
is  therefore  a bar  to  it. 

Such  discharge  cannot  be  attacked 
on  a summary  application,  on  the 
ground  that  the  debtor  had  no  estate 
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to  assign.  The  question  must  be 
raised  in  some  suit  properly  framed, 
not  on  motion. 

Thomas  v.  Hall , 6 P.  R.  172,  and 
Parke  v.  Day,  24  C.  P.  619,  com- 
mented upon.  Forrester  v.  Thrasher , 
383. 

4.  Motion  for  judgment .] — Where 
a defendant  does  not  appear,  notice 
of  motion  for  judgment,  must  never- 
theless, be  served  or  posted  in  the 
proper  office,  under  Rule  131  O.J-A. 
Burritt  v.  Murdock , 191. 

5.  Motion  for  judgment  under 
Rule  324 — Special  circumstances  to 
be  shewn — Conflicting  affidavits .] — 
Where  there  were  cross-actions,  in 
one  of  which  a sum  had  been  report- 
ed due  and  a claim  of  set-off  had 
been  disallowed,  in  a subsequent 
action  brought  to  recover  the  sum 
disallowed,  the  plaintiff  was  held 
entitled  to  move  for  judgment  under 
Rule  324. 

But  the  affidavits  filed  on  the  mo- 
tion being  conflicting.  Held,  the 
action  must  be  entered  for  trial  at 
the  sittings  for  the  examination  of 
witnesses,  but  the  amount  found  due 
in  the  first  action  was  ordered  to  be 
paid  into  Court,  to  abide  the  result 
of  the  second  action.  Francis  v. 
Francis,  209. 

6.  Judgment — Rule  80  — 

The  power  given  by  Rule  80  O.J.  A., 
to  sign  judgment  should  be  most 
carefully  and  sparingly  exercised  in 
cases  where  the  defendant  makes  an 
affidavit  of  merits,  and  disputes  the 
claim,  and  should  never  be  exercised 
unless  it  is  shown  that  the  plaintiff 
may  be  seriously  prejudiced  by  the 
delay  in  awaiting  the  ordinary  modes 
of  trial,  nor  in  any  case  in  wffiich, 
under  the  old  practice,  final  judgment 


could  not  have  been  signed  for  want 
of  appearance. 

On  the  facts  stated  below,  an 
order  of  the  Master  in  Chambers, 
directing  the  entry  of  final  judgment 
under  such  rule,  was  set  aside  on 
appeal.  Barber  v.  Russell,  433. 

7.  Judgment Amendment 

j Fraud.] — Twenty-two  months  after 
judgment  had  been  signed  in  an 
action  on  promissory  notes  for  want 
of  a plea  and  execution  issued,  and 
the  defendant  examined  as  a judg- 
ment debtor,  leave  was  refused  to 
set  aside  the  judgment,  and  amend 
the  declaration  by  charging  the  de- 
fendant with  fraud,  within  the 
meaning  of  the  Insolvent  Act  of 
1875.  Lightbound  v.  Hill,  295. 

8.  Judgment — Rule  324  O.J. A. — 
Necessity  for  statement  of  claim .] — 
Hunter  v.  Wilcockson,  305. 

See  Action,  3,  4 — Certificate — 
Appeal,  11 — Costs,  14 — Dower,  1 
— Mortgage,  3. 


JUDGMENT  DEBTOR. 

See  Examination,  6 — Appeal,  6 
— Writ  of  Summons,  3. 


JUDGMENT  OF  SEISIN. 
See  Dower,  1. 


JUDICATURE  ACT. 
See  Replevin,  2. 


JURISDICTION. 

1.  Territorial  district — Jurisdic- 
tion of  stipendiary .] — The  Division 
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Courts  Act,  1880,  does  not  apply  to 
the  Division  Courts  in  Territorial 
Divisions,  and  Unorganized  Tracts, 
and  a prohibition  was  ordered  to 
restrain  a stipendiary  magistrate 
from  adjudicating  upon  a claim  on  a 
promissory  note  for  $110.  In  re 
the  Ontario  Bank  v.  Harston,  47. 

2.  Jurisdiction  of  Master  in  Cham- 
bers over  only  part  of  subject  matter 
— Confirming  Order  Rule  424,  O.J. 
A. — Practice. ] — Re  Devitt,  110. 

3.  Coroner's  jurisdiction  — Dis- 
charge of  prisoner — Inquisition.~\ — 
A coroner  for  the  county  of  Carleton 
was  held  to  have  jurisdiction  to  hold 
an  inquest  in  the  city  of  Ottawa, 
situate  in  that  county. 

The  inquisition  was  held  to  be 
defective  in  not  identifying  the  body 
of  the  deceased  as  being  the  person 
with  whose  death  the  prisoner  was 
charged ; but  the  prisoner  was  re- 
committed, as  the  evidence  shewed 
that  a felony  had  been  committed. 
Regina  v.  Berry , 123. 

4.  Jurisdiction  of  Master.  ] — Keefe 
v.  Ward,  220. 

5.  Jurisdiction  of  Divisional 
Court — Appeal  from  order  of  Judge 
made  in  Court.~\ — A Divisional  Court 
has  no  jurisdiction  to  entertain  an 
appeal  from  an  order  of  a Judge, 
made  in  Court  on  motion,  except  by 
consent.  Re  Galerno,  46  Q.  B.  379, 
followed.  McTiernan  v.  Frazer,  246. 

See  Examination,  2,10-Action,  4 
-Interpleader,  7-Division  Court, 
4.— Administration,  3. — Jury — 
Venue,  5. 


JUBY. 

Action  to  set  aside  deed — Right  to 


a jury — Jurisdiction  of  Master  in ■ 
Chambers .] — Thurlow  v.  Beck,  268. 


JURY  NOTICE. 

1.  Jury  notice — Purely  money  de- 
mand?^— In  cases  which,  before  the 
0.  J.  A.,  the  Court  of  Chancery  had 
exclusive  jurisdiction,  a jury  notice 
is  irregular  and  will  be  struck  out. 

In  an  action  brought  to  reform  a 
lease,  and  claiming  damages  for 
breach  of  a covenant. 

Held,  that  such  claim  for  damages 
was  not  a “ purely  money  demand  ” 
under  the  4th  sec.  of  the  Adminis- 
tration of  Justice  Act,  R.  S.  O.  cap. 
49.  Gowanlock  v.  Mans,  270. 

2.  Jury  notice  — Common  law 
cause  of  action .] — Where  the  cause 
of  action  was  one  of  a purely  common 
law  character,  and  none  of  the  de- 
fences or  replies  presented  issues  of 
a merely  equitable  character,  Boyd, 
C.,  reversed  the  order  of  a Local 
Master,  striking  out  the  defendant’s 
jury  notice. 

If  it  were  shewn  that  there  was 
likely  to  be  a great  complexity  of 
facts.  Semble,  that  such  an  element 
alone  would  not  be  a reason  for  dis- 
pensing with  a jury  in  a common  law 
cause  of  action.  Bank  of  British 
North  America  v.  Eddy,  468. 

See  Interpleader,  1. 


LAW  AND  EQUITY,  Conflict 
Between. 

See  Notice  of  Trial,  2. 


LAW  SOCIETY. 

Law  Society — Solicitor. ] — On  the 
presentation  of  a petition  to  restore 
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a solicitor  to  the  rolls,  who  had  been 
struck  off  by  an  order  of  September 
1st,  1874,  for  non-payment  over  of  a 
client’s  money,  evidence  was  required 
as  to  his  good  conduct  since  the  mak- 
ing of  the  order,  and  notice  to  the 
Law  Society  of  the  application,  and 
on  this  being  complied  with  he  was 
restored,  but  the  order  was  not  res- 
cinded. Re  Mcicnamara,  a Solicitor , 
-497. 


LETTERS. 

See  Costs,  10. 


LIQUOR  LICENSE. 
See  Municipal  Councillor. 


LIQUOR  LICENSE  ACT. 

Liquor  License  Act — Dickinson’s 
Island — Indian  land — Sale  of  li- 
quor.] — Defendant  was  convicted  for 
selling  liquor  without  a license  on 
Dickinson’s  Island,  in  Lake  St. 
Francis. 

Held , on  an  application  for  a cer- 
tiorari, 1.  That  the  island  was  part 
of  the  county  of  Glengarry,  and 
therefore  within  the  jurisdiction  of 
the  police  magistrate.  2.  That  the 
Liquor  License  Act  applies  to  Indian 
land  under  lease  from  the  Crown  to 
a private  individual.  3.  That  only 
the  holder  of  a license  can  be  prose- 
cuted under  section  43  of  the  above 
Act,  for  selling  liquor  on  prohibited 
days.  Regina  v.  Duquette , 29. 

See  Amendment,  2. 


LOCAL  MASTER. 

See  Costs,  17  — Taxation,  4 — 
Administration,  7. 


LUNATIC. 

Lunatic — Contract  of — Liability .] 
— J.,  an  infant,  gave  to  M.  a pro- 
missory note  for  the  purchase  money 
of  a buggy,  endorsed  by  his  father, 
who  was  of  unsound  mind,  and  un- 
able to  understand  what  he  was  do- 
ing. The  father  received  no  con- 
sideration, and  M.  was  not  aware  of 
his  condition. 

Held , on  appeal  from  the  Master 
at  Woodstock,  affirming  his  decision, 
that  the  father’s  estate  was  not  liable. 
Re  James , 88. 

See  Dower,  2. 


MANDAMUS. 
See  Railways. 


MARRIAGE. 

Action  for  breach  of  promise  of\ — * 
See  Examination,  9 — Judgment,  3. 


MARRIED  WOMAN. 

Married  Woman — Personal  order 
— Practice.] — The  Court  has  no 
authority  to  make  a personal  order 
against  a defendant,  a married  wo- 
man, unless  she  has  separate  estate. 
Where  a bill  prayed  such  a personal 
order  but  contained  no  allegation  as 
to  separate  estate,  the  order  was  re- 
fused. G v.  R , 174. 

See  Costs,  8. 
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MASTER. 

Certificate  of  Master  — Confirma- 
tion of- — G.  0.  Chy.  642.] — A certifi- 
cate given  by  a Master  that  certain 
accounts  filed  under  his  order  are  not 
sufficient  in  substance  and  form, 
comes  within  G-.  O.  Chy.  642,  and 
cannot  be  enforced  by  attachment 
until  confirmed  by  the  lapse  of  a 
month.  Foster  v.  Morden,  70. 

See  Jurisdiction,  4 — Amend- 
ment, 4 — Certificate. 


MESNE  PROFITS. 
See  Ejectment,  3. 


MISCONDUCT  OF  EXECUTOR 
OR  ADMINISTRATOR. 

See  Administration,  7. 


MISTAKE. 
See  Election,  1. 


MISTAKE  OF  SOLICITOR. 

See  Appeal,  3 — Foreclosure,  1 
— Dower,  1. 


MONEY  IN  COURT. 
See  Payment  out,  1,  2,  3. 


MONEY  DEMAND. 
See  Jury  Notice,  1. 


MORTGAGE. 

1.  Mortgagor  — Mortgagee  — He 
fault  — Paying  off  mortgage.~\  — A 
mortgagee  is  not  obliged  to  accept 
payment  of  the  whole  principal  and 
interest  of  a mortgage  on  which  only 
interest  is  due,  though  his  bill  filed 
and  served  claims  payment  of  both. 

The  mortgage  in  this  case  con- 
tained the  statutory  provision  that 
in  default  of  payment  of  interest  the 
principal  should  become  due,  and 
the  bill,  as  filed,  prayed  for  payment 
of  both,  but  before  service  it  was 
amended  by  making  it  the  ordinary 
bill  for  foreclosure  only.  Held , that 
defendant  could  take  no  advantage 
of  the  form  of  the  bill  as  filed  ; but, 
Semble , that  the  prayer  for  payment 
could  make  no  difference.  Cruso  v. 
Bond,  111. 

2.  Mortgage — Interest.] — Where 
no  interest  is  reserved  by  a mortgage 
none  is  recoverable  until  after  the  day 
appointed  for  payment  of  the  princi- 
pal. 

Qucere,  as  to  the  effect  of  a proviso 
in  a mortgage  for  payment  of  the 
amount  “ secured  without  interest  if 
paid  when  due.”  Reid  v.  Wilson , 
165. 

3.  Mortgage  suit — Rules  45,  78,  O. 
J.  A. — Judgment  by  default  in  action 
commenced  in  local  office.] — When 
an  action  is  commenced  in  a local 
office,  judgment  for  default  of  appear- 
ance or  pleading  must  be  entered  in 
the  local  office . 

An  action  for  foreclosure  of  a 
mortgage  is  governed  by  Rule  78,. 
and  no  order  allowing  service  is  ne- 
cessary, and  on  default  of  appearance 
judgment  may  be  entered  on  prcecipe 
according  to  the  former  practice  in 
Chancery.  Chamberlain  v.  Arm- 
strong, 212. 
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4.  Mortgage — Costs  of  sale — Taxa- 
tion— Sec.  44  R.  S.  0.  ch.  140.] — On 
a sale  of  property  under  a power  in  a 
mortgage,  the  solicitors  more  than  a 
year  before  this  application,  with  the 
approbation  of  the  agent  of  the  mort- 
gagee (who  was  out  of  the  country) 
retained  out  of  proceeds  of  the  sale 
a lump  sum  for  their  costs,  and  deli- 
vered no  bill. 

Held , a special  circumstance  under 
sec.  44  R.  S.  O.  140,  entitling  a sub- 
sequent incumbrancer  to  have  a bill 
of  costs  in  detail  delivered  to  him 
upon  payment  of  the  costs  of  a copy. 
Re  Malcomson  and  Wade,  Solicitors , 
242. 

5.  Mortgage — Reference  — Costs. 
Purdy  v.  Parks , 424. 

6.  Mortgage  suits — Possession — 
Adding  parties .] — In  a foreclosure 
suit,  after  final  judgment,  an  order 
was  obtained  ex  parte  adding  two 
parties  as  defendants,  who  had  pen- 
dent lite  and  before  judgment  become 
interested  in  the  equity  of  redemp- 
tion, and  directing  that  they  be  bound 
by  the  judgment  unless,  within  four- 
teen days,  they  should  move  against 
the  order. 

On  application  by  the  added  defen- 
dants this  order  was  rescinded  ; and 
Held,  that  they  should  not  have  been 
made  parties  after  judgment.  Abell 
v.  Parr,  564. 

7.  Mortgage  suit  — Reference  as  to 
encumbrancers — Order  for  immediate 
payment .] — North  of  Scotland  Cana- 
dian Mortgage  Co.  v.  Beard,  546. 

8.  Mortgage — Ejectment — Sale.~\ — 
In  an  action  of  ejectment  by  mort- 
gagees, an  application  by  the  infant 
defendants  for  a sale  of  the  mortgaged 
premises  was  refused,  the  rule  in 


Chancery  authorizing  such  an  appli- 
cation not  applying  to  ejectment. 
Western  Canada  Loan  and  Savings 
Company  v.  Dunn,  490. 

See  Amendment,  1 —Foreclosure. 


MOTION  FOR  JUDGMENT. 
See  Judgment,  1,  2,  4,  5. 


MOTION  TO  CONSOLIDATE. 
See  Partition,  4. 


MUNICIPAL  COUNCILLOR. 

Municipal  Councillor — Qualifica- 
tion— Liquor  license — R.  S.  0.  ch. 
74.]  — On  the  9th  December  the 
liquor  license  of  Booth  Bros.,  of  which 
firm  respondent  was  a member,  was 
transferred  to  one  of  the  partners,  T. 
H.  Booth.  The  nomination  took 
place  on  22nd  December. 

On  the  books  of  the  registry  office 
the  respondent’s  freehold  property 
appeared  incumbered  to  nearly  its 
assessed  value.  It  was  shewn  that  the 
mortgages  had  been  reduced,  so  as  to 
leave  the  property  worth,  according 
to  the  assessed  value,  $963  over  and 
above  incumbrances. 

Held,  that  the  property  qualification 
was  sufficient,  but  that  the  respon- 
dent was  the  holder  of  a license  with- 
in the  meaning  of  R.  S.  O.  ch.  174, 
sec.  74. 

Election  set  aside,  but  without 
costs  to  the  relator,  on  the  ground 
that  he  was  a confidential  officer, 
(auditor,)  of  the  corporation,  follow- 
ing Regina  ex  rel.  McMillen  v.  De- 
Lisle,  8 L.  J.  290.  Regina  ex  rel. 
Brine  v.  Booth,  452. 
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MUNICIPAL  ELECTION. 
See  Voters  List,  2. 


MUTUAL  INSURANCE. 
COMPANY. 

See  Appeal,  7. 


NEW  TRIAL. 
See  Interpleader,  5. 


NOTICE  OF  MOTION. 

Notice  of  motion  — Affidavit .]  — 
Irregularities  relied  on,  need  not  be 
stated  in  a notice  of  motion  if  they 
are  set  out  in  affidavits  filed  on  the 
motion,  and  referred  to  in  the  notice. 
Blain  v.  Blain  et  al .,  269. 


NOTICE  OF  TRIAL. 

1.  Replication — Notice  of  trial — 
Practice  — Rule  494,  0.  J.  Af\ — 
On  the  22nd  August,  1881,  a replica- 
tion had  not  been  filed,  but  the  suit 
was  in  such  condition  that  it  could 
then  have  been  filed. 

Held , that  under  the  O.  J.  A., 
rule  494,  notice  of  trial  might  be 
given  without  filing  a replicatiou. 
Sawyer  v.  Short,  85. 

2.  Notice  of  trial — Countermand 
— Practice — Conflict  between  law 
and  equity .] — Where  notice  of  trial 
has  been  given  it  cannot  now  be 
countermanded  by  either  party. 

Where  in  matters  of  practice  there 
was  a conflict  between  common  law 
and  equity  as  to  matters  not  provi- 
ded for  by  the  Judicature  Act,  the 
practice  which  is  most  convenient  is 


to  be  followed.  Sec.  16  subsec.  10 
relates  to  matters  of  substantive  law, 
not  of  mere  practice.  Friendly  v. 
Carter , 41. 

3.  Notice  of  trial — Special  sittings 
— Chancery  Division- — Rule  226,  0. 
J.Af\ — The  words  “ according  to  the 
present  practice  of  the  Court  of 
Chancery,”  in  Rule  266,  are  only 
intended  to  determine  that  the  entry 
of  the  suit  for  trial  is  to  be  made 
with  the  proper  officer  of  the  Chan- 
cery Division,  leaving  the  time  of 
entry  to  be  determined  by  the  pre- 
ceding rules,  259  and  264.  Ten 
days’  notice  of  trial  is  therefore 
sufficient  in  all  cases  coming  within 
its  terms.  Barker  v.  Furze , 83. 

4.  Notice  of  trial — Ride  225  0.  J. 
J.] — The  words  “ either  party,”  in 
Rule  255,  O.  J.  A.,  mean  “ any 
party,”  and  when  an  action  is,  as  to 
all  the  parties  to  it,  ripe  for  trial,  one 
of  several  defendants  may  bring 
the  case  on,  under  that  rule,  by  giv- 
ing notice  of  trial  to  the  plaintiff 
and  his  co-defendants.  McLean  v. 
Thompson  et  al.,  553. 

See  Replevin,  3 — Ejectment,  1 — 
Service,  1 — Issue. 


NOTICE. 

See  Foreclosure,  1 — Terms  No- 
tice to  Proceed — Statement  of 
Claim,  3 — Voters’  List,  2 — Taxa- 
tion, 4 — Appeal,  4,  16 — Action,  3. 


ORDER  FOR  PAYMENT  AND 
PERSONAL. 

See  Taxation,  2 — Married  Wo- 
men— Mortgage,  7. 
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ORDERS  OE  0.  J.  A. 
See  Ante,  p.  xxii. 


PARTICULARS. 

See  Slander — Alimony,  1. 


PARTIES. 

1.  Parties — Joinder  of — Rule  94, 
0.  J.  A.~\ — The  plaintiff  shipped 
some  machinery  from  St.  John, 
Quebec,  over  the  Grand  Trunk  Rail- 
way to  Toronto,  there  to  be  trans- 
ferred to  the  Great  Western  Rail- 
way for  carriage  to  Dundas.  The 
machinery  was  damaged  in  transitu , 
and  the  plaintiff  being  in  doubt  as  to 
which  railway  did  the  injury,  made 
both  parties  defendants  to  his  action. 
The  Master  in  Chambers  refused  to 
strike  out  the  Great  Western  Rail- 
way as  defendants  ; and,  on  appeal, 
Proudfoot,  J.,  affirmed  the  Master’s 
judgment.  Harvey  v.  Great  Western 
R.  W.  Co.,  et  al,  80. 

2.  Rules  91,  103  — Joinder  of 
defendant .] — Plaintiff  sued  defendant 
for  flooding  his  land  by  means  of  a 
mill  dam,  after  the  determination  of 
a license  to  do  so.  The  Great  West- 
ern Railway  had  turned  the  waters 
of  the  stream  into  another  channel, 
which  was  not  deep  enough  to  carry 
off  all  the  water  if  the  defendant’s 
dam  were  removed,  so  that  by  the 
act  of  the  railway  company  the  plain- 
tiff could  not  obtain  complete  relief 
by  succeeding  against  defendant. 

Held,  that  the  plaintiff  should 
have  liberty  under  Rules  91,  103,  to 
add  the  railway  company  as  defen- 
dants. Plead  v.  Bowman , 12. 


3.'  Collusive  action—  Third  party 
— Right  to  defend — Alimony — Dower 
— Rule  10,  3 u.]  — The  action  was 
brought  by  one  F.  and  his  wife, 
against  Archibald  F.,  to  recover,  nine 
years’  arrears,  under  an  annuity  deed 
made  by  the  defendant,  to  secure 
$120  a year  to  the  plaintiffs  during 
their  lives.  Janet  F..  the  defendant’s 
wife,  had  joined  in  the  annuity  deed 
to  bar  her  dower. 

Subsequently  the  defendant,  Arch- 
ibald F.,  abandoned  his  wife  and  ab- 
sconded. Janet  F.,  then  brought  an 
action  for  alimony,  and  now  applied 
to  be  let  in  to  defend  this  action,  on 
the  ground  that  it  was  collusively 
brought  for  the  purpose  of  defeating 
her  suit  for  alimony,  and  to  deprive 
her  of  her  dower  in  the  lands. 

Held , upholding  the  order  of  the 
Master  in  Chambers,  that  Janet  F., 
was  entitled  to  be  admitted  to  defend. 
Ferris  et  ux  v.  Ferris , 443. 

4.  Creditor — Assignee  — Adding 
third  parties  defendants — Rule  103 
0.  J.  A .] — The  defendant  Clarkson, 
as  assignee  of  the  defendant  Hicks, 
for  the  benefit  of  creditors,  had  taken 
possession  of  the  goods  in  question, 
on  which  the  plaintiff  claimed  a lien 
under  an  unregistered  agreement  in 
the  nature  of  a chattel  mortgage. 

On  motion  of  certain  creditors 
they  were  made  parties  to  the  action 
under  Rule  103  O.  J.  A.,  on  the 
ground  that  they  had  a substantial 
interest  in  the  subject  matter  of  the 
action.  Hitching  v.  Hicks  et  al.  518. 

See  Examination  — Counter- 
claim, 1 — Mortgage,  6 — Parti- 
tion, 2 — Ejectment,  3. 


PARTITION. 

1.  Partition — Possession  — G.  0. 
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640.] — An  application  for  partition 
or  sale  of  land  by  the  plaintiff  as  one 
of  several  heirs,  was  dismissed  with 
costs,  where  the  plaintiff,  before 
making  it,  knew  that  a defendant 
was  in  possession  claiming  title  to 
the  exclusion  of  the  plaintiff  and  his 
co-heirs.  Hopkins  v.  Hopkins,  71. 

2.  Partition — Infants — Parties.  ] 
Brown  v.  Brown,  245. 

3.  Partition — Tenant  for  life — 
Dowress. ] — A tenant  for  life  is  en- 
titled to  a,  partition,  and  where  there 
is  a right  to  a partition  there  may 
be  a right  to  a sale  as  the  Court  may 
determine.  Lalor  v.  Lalor,  455. 

4.  Partition — Motions  — Consoli- 
dation of~\ — An  application  to  con- 
solidate two  motions  for  administra- 
tion and  partition  pending  before  a 
Local  Master  should  be  made  to  him 
and  not  to  a Judge  in  Chambers. 
Lambier  v.  Lambier , 422. 

See  Administration,  3 — Commis- 
sion, 3. 


PARTNERSHIP. 

See  Service,  3 — Costs,  14. 


PAYMENT. 
See  Mortgage,  7. 


PAYMENT  OUT. 

1.  Fund  in  Court  for  specific 
purposes  — Payment  out.~\ — Where 
money  has  been  paid  into  Court  for 
a specific  purpose,  and  that  purpose 
has  been  answered  in  favour  of  the 
party  paying  it  in,  it  will  be  paid  out 
79 — YOL.  IX  O.PE. 


to  that  party.  McLaren  v.  Caldwell, 

118. 

2.  Money  in  Court — Payment  out 
—Rule  424,  0.  J.  A.] — An  order 
was  made  in  this  matter  by  the 
Referee  in  Chambers  before  the  pass- 
ing of  the  O.  J.  A.  directing  certain 
ascertained  shares  then  in  Court  to 
be  paid  out  to  certain  infants  as  they 
respectively  came  of  age. 

Held , that  the  shares  might  be 
paid  out  without  any  further  order, 
notwithstanding  Rule  424,  O.  J.  A. 
Re  Cameron,  Infants,  77. 

3.  Money  in  Court— Subject  matter 
of  suit — Payment  out — Discretion  of 
Court.  J — The  plaintiffs  having  moved 
for  an  injunction  to  restrain  the  sale 
of  goods  under  execution,  the  motion 
was  enlarged  and  the  sale  permitted 
to  proceed,  the  money  arising  there- 
from being  directed  to  be  paid  into 
Court  to  the  credit  of  the  cause,  there 
to  abide  the  further  order  of  the 
Court.  The  injunction  was  after- 
wards refused. 

Hied , on  appeal  from  the  Referee 
ordering  payment  out,  that  the  pay- 
ment out  of  the  fund  was  discretion 
ary  with  the  Court,  and  that  pending 
the  appeal  to  the  Court  of  Appeal 
the  same  should  remain  in  Court, 
but  might  be  paid  out  on  a proper 
security  being  given. 

Held,  also,  no  objection  that  the 
order  refusing  the  injunction,  and 
the  order  for  payment  out  had  not 
been  entered.  King  v.  Duncan,  61. 

See  Appeal,  8 — Foreclosure,  1 
— Jurisdiction,  2. 


PATENT. 

See  Production,  2 — Venue,  1,  oT 

5. 
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PENALTY. 
See  Election,  1. 


PERSONAL  WRONG. 

See  J UDGMENT,  7. 


PLEADING. 
See  Action,  4. 


POSSESSION. 

Nee  Mortgage,  6 — Partition,  1. 


POUNDAGE. 
See  Sheriff,  1,  2. 


PRIVILEGED  DOCUMENT. 
See  Production,  2. 


PRODUCTION. 

1.  Production — Rule  222,  O.J.A.~\ 
— The  defendants  had  filed  and  de- 
livered their  statement  of  defence, 
but  the  pleadings  had  not  been  closed. 

Held , that  the  plaintiff  was  entitled 
to  the  praecipe  order  for  production. 
Dale  v.  Hall  et  al,  106. 

2.  Patent  — Production  — Privi- 
leged documents.  ] — In  an  action  to 
restrain  the  infringement  of  a patent, 
in  which  the  defence  set  up  that  the 
supposed  invention  had  been  pre- 
viously patented  in  the  United  States 
and  England,  copies  of  American  pa- 
tents material  to  the  defendant’s  case, 


were  procured  by  his  solicitors  of 
their  own  motion  for  the  purposes  of 
the  action. 

Held , that  such  documents  were 
privileged  from  production.  The 
Guelph  C.  Company  v.  Whitehead, 
509. 


PROHIBITION. 

Prohibition  — Division  Court  — 
New  trial — Affidavits.^  — After  judg- 
ment in  an  action  in  a Division 
Court  of  the  county  of  Victoria,  the 
defendant  within  the  fourteen  days 
required  by  the  Division  Courts  Act, 
R.  S.  O.,  cb.  47,  sec.  107,  moved  on 
notice  filed  with  the  clerk  of  the 
Court,  for  a new  trial  on  the  ground 
of  the  discovery  of  fresh  evidence, 
but  did  not  within  fourteen  days  file 
an  affidavit  as  required  by  the  Divi- 
sion Court  Rule  142.  An  affidavit 
was  subsequently  filed,  the  motion 
heard,  and  a new  trial  granted  by 
the  County  Court  J udge. 

A motion  for  prohibition  was 
refused,  the  transgression  of  a Rule 
of  practice  forming  no  ground  for 
such  motion.  Fee  v.  Mcllhargey 
329. 

See  Division  Court,  1,  3. 


PURCHASER. 

See  Deposit. 


QUALIFICATION  OF  MUNI- 
CIPAL COUNCILLOR. 

See,  Division  Court,  2. 
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RAILWAYS. 

Railway  bonds,  registration,  of — 
Transfer — Mandamus.  ] — To  an  ap- 
plication for  a mandamus  to  compel  a 
railway  company  to  register  bonds, 
it  was  objected  that  it  did  not  appear 
the  company  had  made  default  in 
payment  of  the  interest  the  coupons 
not  being  shewn  to  have  been  presen- 
ted at  the  place  named  for  payment. 

Held,  that  the  fact  of  the  company 
never  having  been  ready  to  pay  them 
there  or  elsewhere,  was  a sufficient 
answer  to  their  objection. 

A demand  upon  a railway  com- 
pany to  register  the  bonds  was  held 
sufficiently  made  upon  the  assistant 
secretary,  who,  it  was  shewn,  per- 
formed all  the  duties  of  the  secretary’s 
office. 

If  the  holders  of  railway  bonds  desire 
to  acquire  the  right  of  voting  there- 
on under  the  Act,  all  the  transfers 
must  be  evidenced  in  such  a way  as 
to  enable  the  company  to  register 
them  in  the  same  manner  as  they 
register  shares.  No  special  pro vision 
by  by-law  for  the  registration  of  such 
bonds  is  requisite. 

It  is  enough  that  the  bondholders 
on  the  application  for  a mandamus 
should  make  out  a prima  facie  title, 
and  the  mere  fact  that  they  were 
directors  of  the  company  was  held  no 
objection,  it  not  being  denied  that 
they  had  not  done  what  was  necessary 
under  37  Yict.  c.  63  s.  25,  to  entitle 
them  to  become  holders.  Re  Thomp- 
son and  The  Victoria  R.W.  Co.,  119. 


RECEIVER 
See  Costs,  9. 


RECOGNIZANCE. 
See  Bail. 


REFERENCE. 

1.  Reference — Change  of — 0.  J.  A. 
— Effect  off] — The  policy  of  the  O.  J. 
A.  is  to  decentralize  business,  and 
send  local  matters  to  Local  Masters. 

Where  the  business  of  the  part- 
nership in  question  in  the  suit  had 
been  carried  on  in  the  county  of 
Simcoe,  and  the  parties  resided  there, 
and  it  was  found  the  Master  in  Ordi- 
nary could  not  proceed  with  the  re- 
ference directed  for  two  months  from 
the  date  of  this  application,  the  re- 
ference was  changed  to  Barrie. 
Aitken  v.  Wilson , 75. 

2.  Reference  — Rowers  of  Masters 
— Secs.  47,  48,  0.  J.  A.] — At  the 
trial  the  following  order  of  reference 
was  made  : “ Upon  hearing  the  soli- 
citors on  both  sides,  and  by  their 
consent,  I order  that  all  matters  in 
difference  between  the  parties  in  this 
cause  be  referred  to  the  certificate  of 
the  Local  Master  of  this  Court  at 
Orangeville,  with  all  the  powers  as 
to  certifying  and  amending  of  a 
J udge  of  the  High  Court  of  J ustice, 
and  that  the  costs  of  ithe  suit  and  of 
the  reference  be  in  the  discretion  of 
the  said  Local  Master.” 

Held,  that  the  Master  was  to  act 
as  an  arbitrator  under  the  C.  L.  F. 
Act,  not  as  an  officer  of  the  Court 
under  secs.  47,  48  of  the  O.  J.  A., 
and  that  defendant  might  sign  judg- 
ment on  his  report.  Wallace  v. 
Whaley,  248. 

See  Mortgage,  5,  7 — Examina- 
tion, 3. 


REGISTRATION  OF  RAIL- 
WAY BONDS. 

See  Railways. 
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RENEWAL  OF  WRITS  OF  FI. 
FA.,  AND  OF  SUMMONS. 

See  Writs  of  Fi.  Fa.,  and  of  Sum- 
mons, 1. 


REPLEVIN. 

1.  Replevin — Seizure — She  riff.  ] — 
In  replevin,  a County  Court  Judge 
made  an  order  when  the  writ  was 
granted,  directing  the  sheriff  to  seize 
the  goods  and  hold  them  subject  to 
requisition  by  the  plaintiff  to  reple- 
vin to  him.  The  sheriff  seized  the 
goods,  but  did  not  take  a bond  as 
directed  by  R.  S.  0.  ch.  53,  sec.  11. 

Held , that  this  order  did  not  do 
away  with  the  necessity  of  taking  a 
bond;  and  the  seizure  was  set  aside, 
with  costs  to  be  paid  by  the  sheriff. 
Lawless  v.  Radford , 33. 

2 Judicature  Act — Replevin . ] — 
Actions  of  replevin  are  not  within 
the  general  provisions  of  Orders  1 
and  2,  and  the  practice  and  pleadings 
therein  are  within  the  exception  of 
Rule  4. 

A statement  of  claim  filed  in  such 
an  action  was  therefore  set  aside,  and 
the  plaintiff  allowed  to  declare  ac- 
cording to  the  old  practice.  Gampan 
v.  Lucas , 142. 

3.  Notice  of  trial — Replevin .] — In 
an  action  of  replevin  ten  days’  notice 
of  trial  must  be  given,  instead  of 
eight  days,  as  under  the  old  practice. 

IF allace  v.  Cowan,  144. 

See  Examination,  8. 


RETAINER. 
See  Costs,  8. 


RULES  OF  O.  J.  A. 

See  Ante,  p xxii. 


SALE. 

Sale — Deposit  — Purchaser.  ] — At 
a sale,  under  the  standing  conditions 
of  sale  of  the  Court,  the  purchaser 
paid  ten  per  cent,  of  his  purchase 
money,  but  made  default  in  paying 
the  balance,  and  on  a re-sale  the 
property  brought  $25  more  than  at 
the  first  sale. 

Boyd,  C.,  refused  an  application 
by  the  purchaser  to  have  his  deposit 
repaid  to  him,  but  as  it  appeared 
that  the  deposit  would  cover  the 
expenses  and  costs  incurred  by  the 
re-sale,  he  directed  that  the  pur- 
chaser should  not  be  required  to  pay 
them  in  addition.  Tilt  v.  Knapp  et 
al.  314. 

See  Mortgage,  4,  8 — Alimony,  2 
— Jurisdiction,  2 — Dower,  2. 


SECURITY  FOR  COSTS. 

See  Costs,  1,2,  3,  4,  5,  6,  7 — Ap- 
peal, 5,  8 — Division  Court,  5. 


SEDUCTION. 
See  Insolvent. 


REPLICATION. 

See  Notice  of  Trial.  1. 


SERVICE. 

1 . Ser  vice  by  mail — Notice  of  trial. 
Plaintiffs  and  defendant’s  attor- 
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neys  had  an  arrangement  between 
themselves  by  which  papers  in  the 
suit  should  be  sent  by  mail.  The 
notice  of  trial  was  posted  the  day 
before  the  last  for  giving  notice,  but 
reached  defendant’s  attorney  one  day 
too  ]a.te.  It  was  shewn  that  the 
practice  of  both  attorneys  had  been 
to  admit  service  as  of  the  day  of  re- 
ceipt. 

Held,  that  the  notice  of  trial  must 
be  set  aside. 

Robson  v.  Arbuthnot,  3 P.  B.  313, 
distinguished.  McDonough  v.  Alison, 

4. 

2.  Infant  — Service  on  official 
guardian  — Rule  36  0.  J.  A.]  — 
Weatherhead  v.  Weatherhead,  96. 

3.  Service  — Partnership  — Rule 
40.  J — Blakeslee,  Brown  & O.  carried 
on  business  in  partnership  under  the 
name  of  Blakeslee  & Co.,  Blakeslee 
absconded  on  the  19th  September, 
and  the  business  continued.  O.  as- 
signed his  interest  to  Brown,  and 
after  such  assignment,  but  before  it 
had  been  made  public,  the  plaintiff ! 
served  his  writ  of  summons  against 
the  firm  on  O. 

Held,  that  the  service  was  good. 
Bank  of  Hamilton  v.  Blakeslee  et  al. . 

130. 

4.  Fraudulent  conveyance — Sub- 
stitutional service.\ — Where  a judg- 
ment debtor  had  absconded,  and  his 
place  of  abode  could  not  be  ascer- 
tained, substitutional  service  upon 
him  of  a summons  to  set  aside  fraud- 
ulent conveyances  made  by  him,  was 
allowed.  Dobson  v.  Marshall,  1. 

5.  Service  out  of  Jurisdiction — 
Rule  45  0.  J.  A.~\ — Where  a defen- 
dant has  been  served  out  of  the  juris- 
diction, and  the  service  is  allowed, 


but  the  defendant  does  not  appear, 
no  order  to  proceed  is  necessary. 

Division  (e),  Buie  45  is  not  to  be 
extended  to  all  the  cases  under  the 
rule.  Martin  v.  Lajferty,  300. 

6.  Service  — • Wrong  defendant  — 
Costs.~\ — A person  of  the  same  name 
as  the  defendant  served  by  mistake 
with  the  writ  in  the  action  was  hel  1 
entitled  to  his  costs  of  opposing  a 
motion  for  judgment  under  Buie 
324  0.  J.  A. 

Read,  Osler.  J.,  for  the  “ Master 
in  Chambers.”  Lucas  v.  Fraser,  319. 

7.  Infants  — Service  — Costfs.]- — 
The  costs  of  serving  an  infant  per- 
sonally who  is  out  of  the  jurisdiction 
will  not  be  allowed.  The  proper 
method  is  to  obtain  a prcecipe  order 
appointing  a guardian  ad  litem,  under 
Gr.  O.  Chy.  610,  and  serve  him. 
This  official  guardian  is  now  by  sec. 
66  O.  J.  A.,  such  guardian. 

In  this  case  an  allowance  was 
ordered  to  be  made  if  the  personal 
service  on  the  infants  had  facilitated 
the  official  guardian  in  communicat- 
ing with  them  on  their  relatives. 
Rew  v.  Anthony,  545. 

8.  Service — Rule  4,  0.  J.  A.~] — 
The  plaintiff  had  some  years  pre- 
viously in  an  action  of  ejectment 
against  these  defendants  served  them 
personally,  and  they  had  defended  by 
the  same  solicitor.  It  was  shewn 
that  one  defendant,  the  father  of  the 
other  two  who  resided  in  the  U.  S. 
A.,  corresponded  with  them.  An  ap- 
plication under  Buie  4,  O.  J.  A., 
for  an  order  permitting  substitu- 
tional service  on  the  father  for  the 
other  two  defendants,  was  refused,  it 
not  being  shewn  thatprompt  personal 
service  could  not  be  effected.  Ro- 
bertson v.  Mero,  et  al.,  510. 

See  Writ  of  Summons,  1. 
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SET-OFF. 

See  Counter  Claim,  1 — Costs,  19. 


SETTLEMENT  OF  SUIT. 

See  Attorney  and  Solicitor,  1. 


SHERIFF. 

1.  Sheriff's  fees — Poundage — Me- 
thod of  computing.  ] — Fleming  v. 
Hall , 310. 

2.  Sheriff  — Fees  — Poundage — 
Rule  447,  O.J.  A.—R.  S.  0.  ch.  66.] 
—An  execution  and  the  judgment 
under  which  it  issued,  was  set  aside 
on  the  ground  of  irregularity  in  ob- 
taining the  judgment. 

Held , that  the  plaintiff  was  not 
entitled  to  have  the  sheriff’s  bill 
against  him  taxed  under  sec.  48,  It. 
S.  O.  ch.  66,  as  the  setting  aside  of 
the  execution  was  not  a “ settlement 
by  payment,  levy,  or  otherwise,” 
within  the  meaning  of  the  Act,  or 
under  sec.  47,  as  the  plaintiff  was 
not  a 1 person  liable  on  any  execu- 
tion.” 

Held,  however,  that  a sheriff,  as 
an  officer  of  the  Court  claiming  fees 
by  virtue  of  its  process,  is  so  far 
within  its  jurisdiction  that  his  bill 
mav  be  taxed  under  Rule  447, 
O.  J.  A. 

Held,  also,  that  this  case  under 
the  facts  stated  below  came  within 
the  provisions,  of  sec.  45  R.  S.  O.  ch. 
66,  and  that  therefore  the  sheriff 
was  entitled  to  poundage. 

Per  Cameron,  J. — That  the  item 
of  $6  for  taking  stock  was  improperly 
allowed,  not  being  incurred  in  the 
care  and  removal  of  the  property, 


within  the  tariff.  Morrison  v.  Tay- 
lor et  al.,  390. 

See  Interpleader,  6 — Replev- 
in, 1. 


SLANDER. 

S lander — Particulars — Rule  128 
0.  J.  A.  j — In  an  action  for  slander 
in  charging  the  plaintiff  with  theft, 
particulars  were  ordered  shewing  the 
person  to  whom  the  words  were 
spoken,  or  if  sifch  person  were  un- 
known, or  the  words  were  spoken  to 
the  plaintiff,  then  the  name  of  any 
person  who  was  present  and  heard  or 
might  have  heard  the  words  spoken. 
Thornton  v.  Capstock,  535. 


SITTINGS,  SPECIAL,  OF  CHY. 
DIY. 

See  Notice  of  Trial,  3. 


SOLICITOR. 

See  Attorney  and  Solicitor — 
Costs,  18 — Law  Society  — Taxa- 
tion, 5 — Foreclosure,  1. 


STAKE  HOLDER. 

S ee  Surety, 


STAMPS. 

See  Amendment,  4. 
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STATEMENT  OF  CLAIM. 

1 . C ontents  of  statement  of  claim 
— Omission  of  date  of  writ — Rule 
128,  0.  J.  A'] — Scott  v.  Creighton, 

25  3. 

2.  Statement  of  claim — Delivery 
and  filing  of— Rule  158,  1 a , 0.  J. 
J.] — If  a statement  of  claim  is  filed 
after  the  time  limited  by  Rule  158, 
1 a,  (three  months  from  appearance 
entered,)  the  action  will  not  be  dis- 
missed for  its  non-delivery,  but  the 
statement  is  irregular,  and  may  be 
struck  out. 

In  this  case,  under  the  circum- 
stances, the  time  for  delivery  was 
extended  upon  payment  of  costs  of 
the  motion.  Clarke  v.  McEwing , 

281. 

3.  Statement  of  claim — Enlarge- 
ment of  time  for  delivery  of — Appeal 
' — Notice — Ride  462,  0.  J.  Af\ — An 
order  allowing  further  time  to  file  a 
statement  of  claim  should  not  be 
made  ex  parte . Wigle  v.  Harris , 
2 76. 

See  Judgment,  7. 


STATUTE  OF  USES. 
See  Conveyance. 


STAY  OF  PROCEEDINGS. 

Stay  of  proceedings — Security  for 
costs — Appeal f\  - A stay  of  proceed- 
ings will  not  be  granted  pending  an 
appeal,  unless  security  is  given  for 
the  costs  of  appeal,  as  well  as  those 
in  the  Court  below.  Applications 
for  a stay  should  not  be  made  ex 
parte. 


Where  a stay  was  granted  on  an 
ex  parte  application,  it  was  held  that 
an  appeal  might  be  had  direct  to  a 
Judge  in  Chambers,  without  apply- 
ing to  the  Master  to  rescind  his 
order.  Grand  Trunk  R.  W.  Co.  v. 
Ontario  and  Quebec  R.  W.  Co.  420. 

See  Appeal,  15 — Costs,  6. 

SUIT. 

See  Attorney  and  Solicitor,  1 . 


SURETY. 

Sureties — Money  deposited  with  a 
stakeholder  — Interest — Overcharges 
of  bank  interest. J - The  plaintiffs 
were  sureties  to  a bank  for  a debt 
due  by  a company,  and  for  which 
the  bank  held  other  notes  as  collater- 
als. Under  a special  agreement 
made  in  a prior  suit,  the  receiver  in 
such  suit  deposited  the  proceeds  of 
such  collaterals  in  such  bank  sub- 
ject to  the  order  of  the  Court.  The 
plaintiffs  claimed  to  apply  the  pro- 
ceeds so  deposited  to  reduce  the  debt 
of  the  company,  but  the  bank  refused 
so  to  apply  them  without  an  order  of 
Court. 

Held,  (1)  that  the  bank  was  con- 
stituted a stakeholder  of  such 
moneys,  and  could  not  so  apply  them 
without  the  sanction  of  the  Court : 
(2)  that  the  bank  was  not  chargeable 
with  interest  on  the  moneys  so  de- 
posited, even  though  it  might  have 
made  a profit  on  such  moneys. 

The  debt  to  the  bank  carried  9 
per  cent.,  and  in  taking  the  accounts 
the  plaintiffs  claimed  a refund  of  the 
interest  beyond  the  lawful  rate  of  7 
per  cent,,  on  the  ground  that  the 
agreement  to  pay  9 per  cent,  was 
ultra  vires. 
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Held , (1)  that  as  there  was  noth- 
ing in  the  pleadings  or  judgment 
impeaching  the  agreement,  the  Mas- 
ter had  no  jurisdiction  to  adjudicate 
upon  such  claim ; (2)  that  over 
charges  beyond  the  lawful  rate  of 
interest,  if  paid,  cannot  be  recovered 
back,  or  applied  in  reduction  of  a 
debt  claimed  to  be  due.  Hutton  v. 
Federal  Bank , 568. 

See  Appeal,  2 — Costs,  16. 


TAXATION. 

1.  Taxation — Form  of  order  — 
Rule  443,  0.  J.  A.'\ — Re  Solicitors , 

90. 

2.  Taxation — Solicitor  and  client 
— Order  for  payment — Rule  143  0. 
J.  A.\ — An  order  for  the  taxation 
of  a solicitor’s  bill,  at  the  instance  of 
the  clien  t,  should  refer  the  bill  simply 
for  taxation. 

A clause  in  such  order  directing 
payment  to  the  solicitor  of  the 
amount  of  the  taxed  bill  was  struck 
out.  Re  Clarke,  197. 

3.  Taxation— Review  of — ■ Solici- 
tor and  client. J — When  an  order  is 
obtained  by  a client  referring  the 
taxation  of  a solicitor’s  bill  to  the 
Master  in  the  county  where  the  work 
was  done.  Any  review  of  the  Mas- 
ter’s conclusions  must  be  obtained 
by  way  of  appeal  to  a Judge.  In  re 
Bleeker  & Henderson , 182. 

4.  Taxation — Local  Master — Ap- 
peal— Notice — Rules  407-449 — G.  0. 
642.] — Held , that  the  notice  of  ap- 
peal from  a certificate  of  taxation  of 
a solicitor’s  bill  of  costs  by  the  Local 
Masters  at  St.  Thomas,  must  be  seven 
days,  as  required  by  Gr.  O.  642. 


Such  a case  is  not  within  Rule  449 
O.  J.  A.  Exchange  Bank  v.  Newell, 
et  al.,  528. 

m 

5.  Solicitor  and  client — Taxation 
— Division  Court f — A solicitor  sued 
his  client  in  a Division  Court  for  the 
amount  of  his  bill  of  costs.  While 
the  action  was  standing  for  judgment 
the  client  obtained  from  the  Master 
in  Chambers  an  order  for  taxation. 
Pending  an  appeal  from  that  order 
judgment  was  given,  which  shewed 
that  all  the  items  in  the  bill  which 
were  in  dispute  were  considered  and 
adjudicated  upon.  Held,  notwith- 
standing, that  considering  the  nature 
of  the  charges  and  the  circumstances 
disclosed  in  the  affidavits  filed  on  the 
application,  the  order  of  the  Master 
was  right.  Re  Burdett,  a Solicitor, 
487. 

See  Costs,  8,  17,  18 — Mortgage, 
4. 


TENANT  FOR  LIFE. 
See  Partition,  3. 


TERRITORIAL  DIVISION. 
See  Jurisdiction,  1. 


TERM’S  NOTICE  TO  PROCEED. 

Term!s  notice — Practice  under  0- 
J.  A.] — Where  neither  party  has 
taken  any  proceeding  in  a suit  for  a 
year  a term’s  notice  to  proceed, 
which  was  required  under  the 
Common  Law  practice,  is  not  neces- 
sary under  the  Ontario  Judicature 
Act.  Beaver  v.  Boardman , 239. 
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THIRD  PARTIES. 

See  Examination,  8 — Parties,  1, 

2,  3,  4. 


TIME. 

See  Appeal,  3,  9,  12,  14,  16,  18 — 
Commission,  4 — Appeal,  18  — Ali- 
mony, 4,  5 — Writ  of  Summons,  1,  2 
— Administration,  3 — Statement 
of  Claim,  3 — Costs,  4. 


TITLE  TO  LAND. 

See  Division  Court,  1. 


TRANSFER. 

See  Action,  1,  3. 


TRIAL. 

See  Prohibition — Interpleader, 
5 — Costs,  11. 


TRUST. 

See  Attachment,  2. 


UNDERTAKING  TO  SPEED 
CAUSE. 

Relief  from.'] — See  Dismissal  of 

Bill,  1,  2. 


VACATION. 

See  Appeal,  9. 

80 — YOL.  IX  O.P.R. 


VENDOR  AND  PURCHASER. 

R.  S.  0.  ch.  100 — Practice  under .] 
— Re  Robertson  and  Daganeau , 288- 


VENUE. 

1.  Venue — Patent  Act — Rule26if\ 
— In  an  action  for  the  infringement 
of  a patent,  plaintiff  laid  the  venue 
in  Hamilton,  while  the  defendant 
was  a resident  of  Toronto  : 

Held,  that  regarding  the  language 
of  sec.  24  of  the  Patent  Act,  1872, 
the  venue  should  be  laid  in  the  county 
where  the  defendant  resided  ; and 
an  order  was  made,  under  Rule  254, 
to  change  the  place  of  trial  to 
Toronto.  Goldsmith  v.  Walton,  10. 

2.  Place  of  trial  — Change — Con- 
venience.] — Where  the  cause  of  ac- 
tion arose,  and  the  defendant  resided 
at  Pembroke,  and  the  writ  in  the 
action  was  issued  at  Pembroke,  but 
the  plaintiff  advisedly  proposed  to 
have  the  action  tried  at  Kingston, 
alleging  that  he  could  not  obtain  a 
fair  trial  from  a jury  at  Pembroke, 
owing  to  the  influence  of  the  defen- 
dant in  that  county. 

Held , on  appeal,  reversing  the  de- 
cision of  the  local  J udge  at  Pembroke 
that  the  defendant  should  not  succeed 
in  having  the  place  of  trial  changed 
from  Kingston  to  Pembroke,  as  upon 
the  affidavits  filed  he  did  not  shew 
such  a preponderance  of  convenience 
in  favour  of  Pembroke,  as  to  warrant 
depriving  plaintiff  of  his  right  to 
choose  the  venue.  Davis  v.  Mur  ay, 
222, 

3.  Patent  — Venue — 35  Vic.  ch. 
26 — Rule  254  0.  J.  A.] — In  an  ac- 
tion to  restrain  the  infringement  of 
a patent  granted  under  35  Vic.  ch. 
26,  D.,  the  defendant  has  a right  to 
have  the  case  heard  in  the  county 
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where  the  alleged  infringement  oc- 
ears. 

Semble,  Rule  254  0.  J.  A.  is  notin 
conflict  with  the  provisions  of  the 
statute  respecting  the  place  of  trial. 
Aitcheson  v.  Mann , 253. 

4.  Venue— Jurisdiction  of  Master 
— Costs. ] — An  order  was  made  by 
the  Master  in  Chambers  changing 
the  venue  from  the  Assizes  at  Simcoe, 
for  which  notice  had  been  given,  to 
the  Chancery  Sittings  at  London. 

The  Judge  presiding  at  those  Sit- 
tings having  refused  to  take  the  case, 
as  it  belonged  to  a Common  Law 
Division. 

Held , without  determining  whether 
the  Master’s  order  was  a proper  one, 
that  the  plaintiff  was  justified  in 
acting  on  it,  and  his  costs  occasioned 
by  the  abortive  attempt  at  trial, 
were  allowed  to  him.  Schwab  v. 
McGloughlin , 475. 

5.  Patent — Venue — 35  Vic.  ch.  26 
(Can).] — Held,  that  the  word  “may” 
in  sec,  24,  35  Yic.  ch.  26  C.  was 
obligatory  and  not  merely  permissive, 
and  that  the  venue  in  an  action  to 
restrain  the  infringement  of  a 
patent,  must  be  laid  at  the  place  of 
sittings  of  the  Court  in  which  the 
action  is  brought,  nearest  to  the  place 
of  residence  or  business  of  the  defen- 
dant. 

Held,  also,  that  sec.  24  was  not 
ultra  vires  of  the  Dominion  Parlia- 
ment. Aitcheson  v.  Mann , 473. 


VERDICT. 

Issue  in  County  Court — Verdict 
— Power  to  set  aside.]— A verdict 
was  entered  for  the  plaintiff  on  the 
trial  of  an  issue  directed  by  the 
Court  of  Chancery,  to  be  tried  at 
the  Sittings  of  the  County  Court  of 


the  county  of  Dufferin.  The  County 
Court  Judge  set  aside  the  verdict 
and  entered  a nonsuit,  on  grounds 
embracing  matters  of  law  as  well  as 
of  fact  and  evidence. 

Held,  that  he  had  no  power  to  do 
so,  and  that  the  application  should 
have  been  made  to  the  Court  that 
directed  the  issue.  Barker  v.  Leeson , 
107. 


VOTERS’  LIST. 

1.  Voters’  List — P.  8.  0.  ch.  9.] — 
The  assessment  roll  of  a municipality 
was  finally  revised  and  corrected  by 
the  Court  of  Revision  on  the  31st 
May,  1882.  The  clerk  of  the  muni- 
cipality prepared  the  voters’  list 
therefrom,  and  on  17th  Sept.  1882, 
posted  a copy  thereof  in  his  office  as 
required  by  sec,  3 R.  S.  O.  ch.  9. 
He  transmitted  copies  of  the  list  to 
some,  but  not  to  all  the  persons  en- 
titled to  receive  them  under  secs.  3 
and  4,  and  no  complaints  having 
been  received  by  him  up  to  the  30th 
October,  he  on  that  day  signed  the 
certificate  and  report  mentioned  in 
sec.  11  of  the  Act,  and  obtained  the 
certificate  of  the  deputy  Judge  of 
the  County  Court  on  three  copies  of 
the  list  as  being  the  revised  list  of 
voters  for  the  municipality. 

The  Judge  of  the  County  Court 
found  that  the  clerk’s  certificate  was 
false,  and  made  with  intent  to  de- 
ceive the  deputy  Judge,  and  that  the 
clerk  had  designedly  withheld  the 
lists  ; and  he,  therefore,  set  aside  the 
clerk’s  certificate  and  the  certificate 
of  the  deputy  Judge. 

Held,  that  as  soon  as  the  list  is 
posted  up  in  the  clerk’s  office  the 
time  for  making  complaints  in  respect 
of  it  begins  to  run  : that  such  time 
being  by  sec.  9 expressly  limited  to 
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thirty  days  from  the  posting  up  of 
the  list,  and  no  complaint  having 
been  made  within  it,  the  deputy 
Judge  was  bound  to  certify  ; that 
the  omission  to  transmit  the  copies, 
whether  negligent  or  wilful,  not  be- 
ing essential  to  the  legal  revision  or 
authentication  of  the  list,  could  not 
authorize  an  extention  of  the  time  ; 
and  that  the  deputy  Judge’s  certifi- 
cate was  final,  and  could  not  be  set 
aside.  In  the  matter  of  the  Voters' 
Lists  of  the  Village  of  HOrignal,  for 
the  year  1882.  In  re  Miller  John- 
son-,  425. 

2.  Municipal  Election  — Voters' 
list — Notice  of  objection— R.  S.  0. 
ch.  9,  sec.  9.J-— Held, that  the  notice 
required  by  sec.  9,  R.  S.  O.  ch.  9,  of 
a complaint  of  any  error  or  omission 
in  the  voters’  list  must  be  signed  by 
the  voter  giving  the  same  or  his 
agent.  The  name  in  the  beginning 
is  not  a sufficient  signature. 

Semble,  that  the  question  of  the 
validity  of  the  notice  can  be  raised 
before  the  Judge  hearing  the  appeal, 
after  it  has  been  received  and  en- 
tered in  the  list  of  appeals,  the  clerk 
who  receives  and  enters  it  having  no 
judicial  duty  to  perform.  In  re 
Simpson  and  the  County  Judge  of 
Lanark , 358. 


■WAIVER 

See  Costs,  2. 


WILL. 

Will — Legal  heirs— Mixed  devise 
— 43  Vic.  ch.  14,  sec.  2.] — A testator 
disposed  of  the  residue  of  his  estate 
as  follows  : “ I give  and  bequeath 
the  remainder  of  my  personal  and 
real  estate  to  my  legal  heirs  , including 
my  daughter  Jemima  Woodside,  to 
be  devided  equally  amongst  them.” 


He  left  three  children  and  four 
grandchildren,  the  issue  of  two  other 
of  his  children,  who  predeceased  him. 

Held , that  a division  per  capita 
(not  per  stirpes)  was  proper.  Chad- 
bourne  v.  Chadbourne,  317. 


WRITS  OE  FI.  FA. 

Writs  of  f.  fa. — Renewal  o/i] — 
Lowson  v.  Canada  Farmer  s Mutual 
Insurance  Company , 309. 


WRIT  OF  SUMMONS. 

1.  Writ  — Renewal — Service  — 
Time— Rules  493,  31,  0.  J.  A. J— 
A writ  of  summons,  dated  the  17th 
April,  1879,  was  after  several  re- 
newals finally  renewed  on  the  6th 
April,  1881,  and  served  on  the  27th 
December,  1881. 

Held,  that  no  declaration  having 
been  delivered,  the  case  was  governed 
by  the  O.  J.  A.  (Rule  493,)  and  that 
by  Rule  31,  the  writ  continued  in 
force  for  one  year  from  the  date  of 
the  last  renewal,  and  service  on  the 
27th  December,  1881,  was  therefore 
good.  Mackelcan  v Bechet , 289. 

2.  Writ — Endorsement — Rule  80, 
0.  J.  Af\ — The  writ  was  endorsed 
for  the  price  of  land  which  the  plain- 
tiff had  agreed  to  sell  to  the  defen- 
dant 

A motion  for  judgment  under 
Rule  80,  O.  J.  A.,  was  refused. 
Such  a claim  cannot  be  specially  en- 
dorsed, Hood  v.  Martin , 313. 

3.  Writ  — Endorsement  — Judg- 
ment-Rule 80,  0.  J.  A.] — Lucas  v. 
Ross,  251. 

See  Statement  of  Claim — Eject- 
ment, 2. — Amendment,  3. 


■ 


